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ADVERTISEMENT, 



In carrying oat this work, the method of arrangement employed in Fisher's Diobst has 
been adopted by the compiler. 

The cases have in general been grouped under comprehensive titles, sub-divided where 
necessary into branches, the particular topic being indicated by appropriate catch-words, with 
numerous cross-references. 

Many of the decisions are undoubtedly obsolete, but the compiler has not felt justified in 
excluding any matter that may be found useful for illustrating a principle or by way of analogy. 

The digest of cases, noted by one of the Judges of the Supreme Court, between January, 1860, 
and January, 1867, and edited by Mr. Finnemore, has been incorporated with this work without 
alteration. 

Owing to the incompleteness of the library copy of Volume in. (N.S.} of the reports, used by 
the compiler, several cases decided in November, 1881, are omitted from the body of the Digest* 
The omission having been discovered when the work was in the press, the oases are printed at the 
tnd of the volume. 
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The following are the reports indaded in the Digest : — 

NucB OF Bbpobtb. By Whom. Period. 

Phipeon's Beporta. T. Phipson. May 4, 1858, to July 80, 1859. 

Notes and Digest. Edited by Jan., 1860, to Jan. 1867. 

B. I. Finnemore. 

Moroom's Beports. W. B. Moroom. Jnly 1, 1867, to Nov., 1868, 

(1 Vol.) (The Beports for 
1868 begin at p. 136.) 
1869, 1870, 1871. 1872. 



Selected Cases. B. I. Finnemore. 



1873 to 1879. 



New Series I. to XIV. B. I. Finnemore. Nov., 1879, to Deo., 1893. 

A. W.Mason. 

A. 0. Dolcken. 

W. T. H. Frost 

W. Broome. 



How CrrxD in Diobst. 

"Phip." 

Day of Month and Tear. 
(Page not mentioned.) 

1867. 

Tear. 

Tear. 

Nmnber of Yolmne. The 
month also in the case of 
Vol. m., in which each 
month is paged separately. 
The cases in Nov., 1881, 
are distinguished by the 
year being added. 
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266 
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IX., 166.. 
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. • 
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316, 368 
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. . 
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118; 
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• • 
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.. 


149, 312, 396 


— V, Blaine 


, , 




v., 176 .. 


• • 


38 
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.. 




v., 176 .. 


, , 


37 


— & Sanders v. Strong . , 


• . 




24 Jan., 1867 


, , 


643 
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.. 




IX., 106.. 


, • 


238 


— V.Adams .. 






I., 68 .. 


. . 


193 


— V, Clerk of the Peace 


.. 




XIV., 230 
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29, 409, 411 
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. • 
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— V. London . . 
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19,70 


Addison & Lloyd, in re . . , 


. . 
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. . 


724 
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.. 


491 
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. . 
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. • 


69,690 
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• . 




1867, 24 .". 


, . 


340 
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, , 




v., 261, 806; Vmo.87 
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10, 12, 691 


— Bros. V, Crane . 


. . 




n., 91 .-. 
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686 


— Bros. V, Zeederberg . . 






n., 70 


.-.- 


42 


Adleyt?. Hatley 






Xm., 76 


.. 


704 


Adrian v. Roth 






13 Nov., 1860 


, , 


687, 608 


Agaree v. Dada Abdoola 


,. 




IX., 87 .V 


, , 


688 


Agnew, fnr« 






V.-, 197 .V 




760 


— V. Wilkinsott 


.. 




31 July, 1866 


.*." 


662 


Aitken, in re 


.. 




Vm.,86; IX., 21&- 




194, 240 


Akerman v. Colonial- Government 


. , 




1869, 141, 166 . .' 


, . 
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Aldridge, in re 
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Allerston, i»r« ,v .%• 
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— V.Bond .. .. .. .. 10 Jan., 1866 .. ..42 

— V, Bonsfield • • . . . • • . 8 Nov., 1864 . . . . 40 
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• . 
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428,636 


n.,111 .. 
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>. 


242.738 
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1 


• 
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. 
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.. 


.. 
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. 


394 


Baxter, ex parte 


• • 


. . 


I., 41 .. 




. 


263 


— in re 


, , 


• . 


v.. 220 .. 




. 


238 


— V, Beningfield 






m. (Sept.). 31 ; IV., 143; \ 
1; v.. 215; VI., 104; VIE 
81,241; IX., 44, 93. 97, 9 
111, 168, 205. 214 


9, 


2, 13, 14, 16. 17. 
62,151,154,200, 
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703. 765. 780 


Bayley v. Bayley . . . . 


.. 


.. 


30 July, 1864 
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283 


Baynes v. Hutton . . 


.. 


.. 


1867, 131 




. 


216 


— V. Maritz .. 


, , 




10 Oct.. 1864 
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399 


Bazley, in re 


.. 


.. 


XIV.. 70.. 




. 


240 


Beard, »nr« 


.. 


.. 


26 July. 1864 
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386 


— V, Ashton . . 


, . 


, , 


3 Nov.. 1864 
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. • 
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, 


762 


Behrens & Bergtheil, in re ,, 


.. 


.. 


1867,83 .. 




. 


760 


— V. Cartwright 
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Phip.. 11 . . 




. 
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— V, Ferreira 


. • 




Phip.,6 .. 
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.. 


• • 


Phip.. 12. 45 




.. 


759. 762 


Beit and others v, Tmbshawe 


•• 


•• 


Vm., 35. 65, 117; 163 




79, 107. 130, 160, 
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169 
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v., 198 .. 




• 


391 


— t7. Pratt A Collins .. 
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— <fc Co. v. Biahomed and another . • 


a % 


XI., 159, 281; Xn., 18 


• ^ 


74. 199, 561, 567, 
568,644 


Dagosa V. Newmaroh 


• • 




*• 


XIV., 295 


• • 




49 


Dahlv.Behn 


• • 




• • 


m. (March), 2 


• • 




162 


Dallas v. Eessler .. 


*• 




a. 


Xn.,269 


a • 




712 


Dahnaine v. Coward 


••• 




• « 


8 Sept., 1868 


— 


^ 


182 


Daly t?. Daly 


• • 




• a 


X..47 .. 


• • 




276 


— V. HoweH •• 


• • 




• • 


VUa,87 a. 


• • 




400 


Darbyshire v. Vear .. 


.. 




*• 


vm., 189 


• a 


• a 


826, 829, 619 


D«gon,tnre 


• • 




%• 


Ha, 220 .. 


• .» 


«. 


69 


Davidson v.tevid8on 


•>• 


• .• 


• • 


I Sept., 1862 


tt* 


• • 


58ft 


Dftvifls^inre 


v« 


• t 


• • 


2IIL, 149', 167 


• « 


• • 


eia,4ti 
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Davis V* Davis 

— V' Maxwell . . 

— A Sons t>. Dodd 

— & Sons V. Shepstone . . 
Davys, in re 

Daza v. Hancock . . 
Deakin & Gradock v. Airth . . 
Deards v. Murphy . . 

De Blanche v, Zietsman 

De GraefiF, in re 

Deep Eloof Gold Mining Co., in re 

Defiance, the, inre ,*, 

— Co. r. Foster 



Deglon V. Langlois . • 
De Gonzbarg, in re 
De Jager, in re 
De Eock V. Potgieter 
— r. Preller . . 
Dempsey, in re 
De Pass, in re 
Deslongrais, in re • . 
Dhlozi and others v, Maree 
Dick, in re 
Dickens v. Colonial Government 

Dicker, tnr^ 
Dickinson v. Colbome 

— V. Gouws 

— V. Green . ; 

— V. Mondell 

— & Co. V, Jenkins . . 

— Bros. V. Schenk , . 
Dill <fe Co., in re 

Dimini v, Hapfield's Executor 
Dinizulu, in re . . ',, 

Dixon p. Gallon • ; ; • 

Dodd, in re 

— V. McLaren , , , , 
Dohne, in re 

— V, Macklenberg 
Doig, in re 

— V. Patterson •.-. 

— A Matter8on,.in re a. 
«~ l^rosteea V. Doig «, 



1871,6 .. 




• 


294 


31 March, 1864 






68,660 


IV., 21 .. 




, 


478, 481, 482 


IV., 136 .. 




. 


597, 601 


I., 196 .. 




. 


308, 366 


vm.,4 .. 




, 


581 


1877,5 .. 




. 


688, 713 


19 and 28 July, 1864; 4No^ 
1864 


•♦ 


39, 577, 598 


I., 104, 185 


•• 


• 


87, 88. 159, 486, 
571, 618, 614 


VI., 7 . . 


.. 


, 


403 


X., 48 ; Xn., 66 




. 


116, 124 


1871, 193, 199 ; 
86,111 


1872, 60, 83, 


196, 200, 398, 720, 
721, 722 


1872, 94, 111, 118, 120, 144, 
151,158,159; 1873,25 


203,226,230,421, 
442, 562, 666. 
577, 591, 698, 
608, 720, 721, 
722 


I., 234 .. 






297 


Xm., 278 






30 


27 Sept., 1864 






740 


31 July, 1863 






595 


28 Sept., 1860 






592 


xm., 142 






494 


30 Jan., 1860 






500 


VI., 120, 122. 






238, 249, 551, 617 


1873,54.. 






581 


m. (Jan.), 44, \ 


^, 223 




65, 469 


m. (May), 3; UI. (Sept.), J 


)4 


256, 600, 604, 666. 
709 


xm., 122, 157 


. • 




318, 826 


80 March, 1861 


.. 




641 


31 March, and 17 May, 18( 




59, 150, 168, 226 


80 March, 1861 






640 


29 Nov., 1862 






68,647 


1872,5 .. 






582 


I., 233; II., 162 






299, 574, 616 


1867, 137, 153 






342, 353 


VI., 75 .. 






8, 71, 238, 658 


IX., 257 . . 






185 


13 Nov., 1860; 


9 Jan., 18( 




327 


XII., 49, 131 






819, 882 


xn., 126.. 






462 


XI., 170.. 






739 


X.,3 .. 






632 


80 Nov., 1864 






487 


v., 185 .. 






19 


VU.. 108. 157 






869 


VU.,150,, 


n» / 


.• 


662 
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Dongatsha t. Barns 

Donlon v Donlon . . 

Doom Spruit, inre ». 

DoraOi in re •• •• .. .. 

— V. Doran 
Dougherty v. Willonghhy 
Douglas & Co.'s Trostees v. Natal Bank 
Dow, in re 

Downes v. Clerk of the Peace 
Downs, in re •• •• •• •• 

Dowsett V, Pietermaritzbnrg Corporation 

Drake, in re 

Draper v, Dimook . . 

Drew V. Drew . • • • • . 

Dndd Syndicate, in re 

Drary A Co. v. Daly 

Dryden v. Smith . • . • . . 

Dubois V' Banmann 

Dmnat v. Clerk of the Peace 

Dnncan, in re 

Dononm, in re . • . • • . . . 

Donell, Ebden & Co. v. Swinbome 

Dnnn A Co. v. Smith 

— . <feCo. V. Tren 
Donne v. Collen 
Dapont, in re 
Durban Assurance Co., in re 

— Assoranoe and Tmst Co. v. Baw 

— Boilding, Investment, and Loan Society, 

in re 

— Corporation, in re . . 

— Corporation v. Bishop 

— Corporation v. Brown 

— Corporation i;. Durban Club 
~ Corporation v. Marshall 

— Corporation v. Mason 

— Corporation v. Petersen and another . . 

— Corporation v. Begistrar of Deeds 

— Corporation v. Vonck 

— Tramways Co., in re 

— Vramways Co. v. Durban Corporation 

— Trolley Co., inre ,, 

— Trolley Co. v. Durban Corporation 
Da Toit, in re 

Dntton, in re 

Dynes, in re 

Basti^.White 

Swierbroqk's Troste^ 1^. MoNei) *, ,. 



1870, 111, 124 


.. 


• • 


24, 27, 475 


v., 102 .. 


.. 


.. 


263, 281 


n., 134, 136 


.. 


• • 


749, 750 


VI., 239 .. 


.. 


.. 


760 


xn., 289 ; xm. 


29 


• • 


269, 271, 274, 294 


n.. 161; m.(N 


oy.,1881),.a 


44, 47, 693 


IV. 74 .. 


. • 


.. 


63, 142, 546, 553 


n.,36 .. 


., 


• . 


240 


xm., 21 


, , 


t • 


407.469 


vn.,91 .. 


,, 


, , 


65 


vm., 170 


»» 


• • 


525 


n., 183 .. 


, , 


., 


492, 498 


v.. 79 .. 


. • 


• • 


26,453 


xm., 125 


• • 


• • 


775, 777 


xm., 65 


.. 


.. 


112 


Xm.,257 


• • 


• • 


289, 298, 451 


1871,14.. 


,. 


• . 


57 


Phip., 87 


.. 


.. 


461 


v., 3 - 


., 


.. 


800,303 


vm.,250; xm 


.,255 


.. 


197, 321 


n., 65 .. 


« • 


^, 


252 


1876, 8 .. 


. . 


.. 


104. 110, 766 


IX., 158 


• • 


. . 


685 


xn.,61 .. 


.. 


.. 


326 


vm., 102 


»• 


• • 


45 


1872,1 .. 


.. 


«. 


862 


X., 96, 125, 133 


• • 


• • 


114, 128 


X..64 ., 


• • 


•■• 


169 


I., 137 .. 


•• 


•• 


81 


xn., 280 


, , 


, , 


526 


1867, 175, 181 


. . 


• . 


437, 659 


v., 98 .. 


. • 


.. 


408,585 


XIV., 167 


. . 


• • 


100, 404, 411 


xn., 30 


• • 


. . 


524, 625 


1870, 35 


. • 


.. 


438 


Vn., 165 


• • 


.. 


630, 675, 688 


1873, 11 


, , 


, , 


725 


vm., 251 


, , 


• • 


410, 411 


n., 135 .. 


• . 


. • 


744 


v., 87 .. 


, , 


. . 


616 


XIV., 266 


.. 


. • 


115 


XI., 297 ; xn., : 


104 


• . 


620, 526, 641 


15 and 22 Sept., 


1863 


.. 


185,186 


xn., 135 


. . 


• • 


100 


VI., 43 .. 


• • 


• • 


287, 290, 830 


Xn.,179" 


• • 


• • 


596 


IVmX19.,. 


%% 


• • 


832,425,427,440, 
677 
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Edgoombe v. Pitman 




••• 


n., 73 .. 


, ^ 


480 


Edmonds, in re 




.. 


xn.,200 


• • 


774 


Edwardes, in re 




• • 


29 Nov., 1864 


• • 


66 


Edwards v. Moore . . 




,, 


X., 170 .. 


• • 


161, 166 


— V. Bishop of Maritaburg 




• • 


Vm.,44; IX., 17, 26 


• . 


10, 93. 94, 97, 
128, 476, 482 


Egan, <nr0 




• • 


Xn.,848; XIV., 270, 287 


• • 


192,246,860,673 


EgneriNMoss 




• • 


20 Sept., 1800 .. 


• • 


18 


Elandsfontein Gold Mining Oa. v. MoBwan 


. . 


X.,52 .. 


.• 


103, 104. 108, 403 


ElUott, In re 




• • 


1870, 23; 1871, 18; 1872, 
91, 101 


8, 207, 374 


Sllis, in re 




., 


Xn., 68 .. 


«•• 


269 


— v.Bllis 




•■• 


Vll., 110 


•• 


680 


— v. Baker AXaDghton *. 




^ • 


VI., 100 .. 


••• 


66 


— v.Bkeen 




^ • 


n., 81 .. 


», 


23 


Elston, in re 




.. 


23 Sept., 1862 


•• 


828 


Engdhrechi t^. Van der Merwe 




•-• 


X;, 117 .• 


.. 


60,172,^201 


Erasmus, tn re 




• . 


1871. 106 


»• 


286 


Eriah v. Hathom ^* 




»• 


1869, 208 


•• 


19,476 


Erskine^inre 




. • 


8 March, 1863 


•• 


491 


— V, Shepstone and otibers 




• • 


Vin., 160,184 .. 


»• 


70,227 


Escombe, tn re 




• • 


26 Nov., 1863 


• • 


346 


^ V. Folkes*. 




. . 


XI., 68 •• 


«• 


228 


— V. Hartley 




... 


Vm., 181 


. • 


698 


— V. Henderson & Soott 




.. 


1872, 90, 107, 117, 124 


.. 


230,768 


— & Salomons, in re»» 




^, 


26 Nov., 1863 


... 


339 


— Gladstone A Ck). v. Growder 


, , 


1870, 46, 47 


.-» 


648 


— Gladstone & Co. v. Jamas 


• • 


.-. 


1870,164 


., 


469 


Evans, in re 


•.» 


..« 


XI., 28 .. 


•• 


204 


— V. Bmnton .. 


•• 


•^ 


1872, 78 _ 


.. 


24,470 


— V. Cakes 


• • 


. • 


1867,34.. 


. • 


231, 629, 689 


— v. Peters 


,, 


, , 


xm., 70 


• . 


688 


— A Co. t?. Clode 


• • 


• . 


m. (Nov., 1881), 1 


, , 


782 


— and others v. Niokson 


. . 


, , 


1^7,266 


, , 


689 


— Executors v. Don 


• • 


., 


VI., 6, 68 


.. 


702.708 




•• 


v., 193, 323; VI., 130 


•• 


62, 196. 302, 803, 
428, 496, 703, 
704,706 


— Exeoutors v. Stranack 




.4 • 


XI., 12,62 


•• 


14, 137, 140, 422, 
441, 701 


Eyben & Co. v. Coqui 




• . 


2^arch,1860 .. 


• . 


43 


Falrall, in re 






.. 


vn.,23 .. 


.. 


308, 809, 339, 348 


Fannin, in re , , 






.. 


1871,190 


• • 


760 


Farmer, in re 






. • 


1867,308 


• • 


346 


Fass V, Behbook 






, , 


1869,10.. 


• • 


43 


Fass & Co. v. Isaacs 






,. 


Vm.,124 


. . 


141 


— <& Co. v. Miohaelson 






• • 


v., 46, 60 


. . 


229,676 


•— A Co. r. Stafford 






•• 


VI., 83, 261, 806; VH., 


12. 


71. 164. 232, 416, 
602,640,671 


Aw^MMk 


ff 


• ♦ 


♦ f 


27 Sept., 1864; KoF.f 1894 


649,619 
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Fell ff. €k)loiu&l Gbyemmeni . . 

-v.Goodwitt 

— V' MolUns ^ ^» ^» 

hmaamfy v. WUaon ^ ^ 
Fenton,tfi9« 

— St. Al^onse, A Co. v. Hoeking 

Fenwiok, tmntf •• ^a •• 

FevgoBOD, ffifv •• •• •• 

Forneyhoii^i, fnTe ,» •• •• 

— V' Ferae^ngh 

Ferzdza, in re • • • • • • 

•« V* Daifiiey • • •>• 
** iLTarnbiill 
~ V. Wade .^ 

F$W| Ml T6 v^ •> • • 



'— 9. Anon* tf^* *■• •• •• 

— V. Cope 
Field V. Hexming 

FinaDoial Corporation and another v Snell 
Findlay, inrtf 

Knlajyaen 1^ Williamson .. •« •• 

Flflher, tare 

— V. Crowlj . . 
Fogwellv. Lisbon-Berlyn Co. 
Fold's Trustees v. Natal Bank 
Fdqr or Melville, <n r0 
Forbes v. Forhes . . 

— V. Pamahj .• •• •• •« 

Fordf ex parte •• •• •• •• 

" III re •• •• •• •• 

— V. Qreene 

— Bros. V, Watson 

KffByth, ffifs •• •• .. ... 

Foster v. Loram 

— V. Maeanlay . . .. •• •^ 

Foorie, in re •• •• •• •• 

Fowler V. Jndd ^« •• •• •• 

Fradd, in re •• ... «.. 

— V. Jaoqndin •.• 

Frftnoisy ex parte •• •• •• •• 

— v. Clark of the Peace, Ixopo 

— V. Dsbome •• ..• •• 

— V. Veny & ^oombeiTg ,.• 

— Insten & Co*, in re 

** Ensten i^ Gq.'8 TrT)8(«W v. IMitmn Cf 
WqM 



X..186; XI., 11 
v.. 265 .. 



XY.| vO • • • • • • 

1867,219 
Sfifaroh, 1868 

A I., o4 • • • • • • 

v., 126 • • • • • • 

2 Jane, 1864 
I., 8, 64,65 

v., 147 

1869, 205; 1870, 28, 41,92; 
1871,89,48,106 

1 Dec., 1868 
81Maroh, 1868 .. 

80 Nov., 1864 

29 Nov., 1862 ; 80 Sept. ; 17 
and 27 Nov., 1863 ; 1 April, 
2 June, and 19 July, 1864 ; 
1867, 94, 157, 288 

81 May, 1864 

2 Dec., 1868 
1867, 250 

1871,164,178 

1872, 114 

15 Jan., 1861 

Xn., 19; XIU.,146 

1867,288 

v., 828; VI., 167 

IV., 26 .. 

m. (March), 38 . . 

Phip., 22.. 

21 July, 1868 

X., XVf • • • • • • 

I., 101; Vni.,218; Xm., 8 
Vn., 186 

YXXX., o • • • • •,• 

Vn.,6,59 

v., 297 



10 May, 1864 

1871,185,198 

VI., 186 .. 

I., 125; vn., 26 

m. (July), 8 

X., § ■ • ■.• 

XIV., 107 

n., 46 .. 

VI., 177.. 
vn., 62 ... 

vin.,6 ,.t 



225,672 

549, 569, 571 

687, 695, 696 

48 

486 

79 

58 

876 

844,888 

584 

812,864,870,876, 
877,880 

108 

141 

155 

159. 206, 827, 885, 
340, 867, 868, 
877 

642 

140 

402,620 

168,608 

250 

585 

487 

661 

201, 327, 828 

63, 509, 581 

196 

493 

486 

749 

198, 251, 270 

229 

460 

148, 883, 429 

456 

650 

218 

148 

247, 750, 775 

214, 215 

745 

471 

402 ' 

74 

858 
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Pra8er,tnr« 




n..l86 .• 


,. 


.. 


266, 386, 736 


— V. Fraser . * 


.. 


1871, 66; IX.. 


28 


• % 


223,293 


Frazer, in re . . . ^ 


• k . . 


I., 183 . . 


••• 


••• 


808 


Freeman v. Colonial Government 


.. 


IX., 181; X., 71 .. 


, , 


421,422,668,669, 












678, 730 


— t7. Isaacs .... 


... 


IV., 139 .. 


, , 


,, 


126,463 


— V. Pietermaritzbnrg Corporation 


in. (May) 17, 


and (Sept. 


1.1 


162, 202 


— V. Zietsman 




IV.. 87; v., 219 ... 




166, 291, 297, 888 


Freshwater v. Freshwater ... 




16 July, 1868 


... 


.. 


284 


Frisby r. Ritchie . . 




ra. (Sept.), 12 


.. 


• • 


648 


Frudd, ex parU 




XIV., 129. 


... 


.. 


293 


Fuloher, tnre 




1867, 109, 110 


. . 




316 


Fuller, in re . . . ; 




IV., 14; Xn., 


343 




270, 467, 470 


— Trnstees p. Fuller .. 




IV.. 87 .. 


. . 




266, 268, 269, 850 


Fusi and another v Clerk of the Peace 


1871, 166 


.-. 




87 


Fynnej v. Craggs' Executor 




VI., 279 . . 


.■1 


.. 


701 


— V. Dalton . . 




IV., 71 .. 




.. 


126, 463, 466 


— Executors r. Pope . . 




XI., 266 .. 


.. 


.. 


664 


Fysh, tn re 




1 April, 1863 


... 


.... 


869. 


Qaleka v. The Sheriff 




Xn., 127 


..•■ 


.. 


636 


Gamier, tnr« 




IX., 69 .. 


... 


.... 


108, 727 


Garson and another t;. Nomaredele and another 


XI., 63 .. 


• • 


, , 


22 


Gavin's Estate v. Deakin & Cradock 




VI., 27 .. 


.*. 


,-, 


684 


Gazley v. Gazley . . 




Xn.,'64, 278 




.. 


276, 280, 286 


Geekie v. Bailey & Button . . 




m. (Sept.), 24 


. . 


.. 


646 


— V, Hunt 




VI., 16 .. 


. . 


,, 


682 


— V, Pietermaritzburg Corporati< 


an 


v., 94 .. 


.. 


.. 


629 


— Thrower 




VI., 6 .. 


.. 


,. 


659 


Geelat Khan, tn re .. 




IX., 49 .. 


• . 


. . 


268 


Geils & Innes v. Begistrar of Deeds 




I., 29 .. 


.. 


.*. 


674 


George, tn re 




1869, 36 . . 


.*. 


.'. 


248 


Gerry, in re 




Vm., 123 


,'.• 


.■.• 


774 . 


Gibson v. Lazenby 




IX., 8 . . 


.*. 


•*. 


749 


Gibson's Executors v. PosnoVs Executors 


Vn., 74 . . 




, . 


686 


Ginman v. Eistnasammy 


.'. 


I., 229 . . 


.'. 


.. 


660 


— V, Kistasammy Naicken 


.. 


II., 27, .. 


.'. 


. .' 


603 


Giyasudeen v. Attorney-General 


.. 


XIV., 238 


• •' 


..• 


178,466 


Gladstone v. South African Loan, Mortfm^e and 


IX., 239 .. 


;, 




170 


Mercantile Agency 












Gledhill, tn r« 


• • a • 


xn., 43 


•-• 


df 


204,782 


Glinister, in re 


• • .. 


80 Sept., 1862 


.%• 


.. 


838 


(Godfrey, tn re 


. . .. 


I., 66 . . 


.. 


. . 


308 


Goibe, tnre 


^ » . . 


Vm.,286 


.. 




62 


Gold, tn re 


• • .. 


xra.,63 


• • 


• • 


248 


Golden Fleece Syndicate t;. Church 


. . 


XI., 109 .. 


. . 


• . 


109, 111 


Goldsmith, in re ^^ .> 


. . . . 


L^161 ^. 


, , 


, , 


383 


Good V. Crowley ... 


••.• • . 


8 Nov., 1864 


• • 


. • 


680.764 


Goodall, tnre 


.».• . • 


m. (May). I 


.. 


, . 


198 


Good Hope Synclioate t^. Aloook 


• ♦ • • 


XI., 146.. 


• . 


» • 


XO^ 
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Goodricke, in re 


.. 


2June, 1864; 1870,6; IX. 


.252 


55, 58, 313 


— V. Eenion. 


.. 


1870,86.. 




235 


— V. Van der Byl <fc Co. 


• • 


1870,124; 1871,80 




161, 572 


Goodwill and others v. Pietemuueitzlraig 


Cor- 


Xn., 165 




521 


poration 










Goodwin, in re 




Vn., 28 .. 




844 


Goolam v, Bobbert . . 




Xm., 76.. 




328 


,, Ebrahim v. Amod Cassim Boy 




IX., 186 .. 




450 


„ Mia V. Nathan Bros. 




XIV.. 186 




235. 462 


Goorah, in re 




XTn.,5 .. 




320 


Gopaal, tnre 




xn., 198 




320 


Gordon, in re 




1871, 155, 159, 178 




242, 245 


Goulds, in r« 




Phip.,17.. 




379 


Gonlden's Trustee v. Hartley 




Phip.,80,88 




847. 349, 352. 582 


Gowie V. Nathan Bros. 




v.. 821 .. 




456 


Grafton, in re 




1870,95.. : 




238 


Grandin v, Gato 




Xn.,862; Xin.,182 




393. 418. 452. 594 


Grand Stand Co., in re 




vn., 118 




726 


Granger, in re 




v., 6 




54 


Giant, tn re 




1871,191; IX., 124 




345. 675 


— V. Colenso .. 




Vn.,196.. 




217 


— V, CoUett .. 




rV., 82 . . 




139, 217 


— & Fradd v. Harris A Matthews 


, , 


1867,23 .. 




323 


— & Fradd's Trustees v. RusseU's Trustees . . 


IV., 45 .. 




336 


Gray, in re 


. . 


15th March, 1864 




448 


— V. Blaine 


, , 


1871,8 .. 




178 


-— V. Gray 


• • 


1871,28,25,27 .. 
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268. 271, 781 


Kinohant, in re 


.. 


. . 


n., 135 ., 




223 


— r. MacFarlane 


,. 


• . 


n.. 135. 195 




481. 705. 767 


— V. Protestant Evangelical School 


• • 


n.. 140 .. 




293 


King, in re,. 




, . 


3 March, 1863; XH., 200 




245. 248, 270 


— 9. Commandant of Volunteers 




. . 


Vn., 130 




420, 770 


— 9. Manning's Execntors 




. . 


v., 45. 127 




437,454 


- ». Miller 




, , 


L.128 .. 




648 


— 9. Sheriff of Natal 




, , 


1867.163.177 .. 




421.598 


— 9. Sikonyela . . 




• • 


xn.. 245 




470 


— 9.Torpy 




., 


1867, 210 




297 


— A Son V. Dewjheeboy 




• • 


vm.. 129, 235 .. 




227, 229, 418. 420 


— A Sons V- Blacaulay . • 




,, 


Xni.,237 




80.716 


Kinsman 9. Hall .. 




• • 


Vra., 104 




78 


KUdien, in r« 




• • 


xn.,99.. 




2^7 


Knox,mre 




,, 


1870.34.. 




628 


— 9. Blaokhorst 




• • 


I.. 73 




80,142 


- 9. Lloyd and Nathan 




, , 


XI.. 182.. 




545.546 


- 9. MdUa .. 




• • 


1871, 187 




399 


- %.Narth 




•% 


1877,40,, 




440 
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Kooh, in re 



— Estate V. De Pass, Spenoe & Ck>. 

— Trustee v. Van der Bjl A Go. 

Eorsten, in re . • . . . • 

Eretzsohmar, inre ,, 
Eruger v. Horner . . 
Euhr, in re 
Eomalo t;. Moodie . . 

— v. Xaba 

Laatz's Trustee v. Van Booyen 
Labistour, in re 

— V. Polkinghome . . 
Labosohagne v. Barnabas 

— V. Crowley 
Ladysmith Gold Mining C!o., in re 

— Looal Board, ex parte 

— Local Board v, Donaldson 

— Local Board v, Mann A Go. 

— Local Board v. Snyman . . 

— Syndicate v. Dickenson 
Laljee v. Omadutt . . 
Lamarque t;. B.M., Durban . • 
Lamb V. Francis 

— V. Sparks 

Lamey*s Trust, in re . . 

Lament, in re 

Lamport v, Ck>lonial Government « . 

— V. Durban Oorporation 
Lanoe v, Pietermaritzburg Oorporation 
Landsberg, ex parte 

— t;. Greetham's Trustee 

— v» Williams 
Langston v. Goodwill 
Langton's Trustee t;. Dennill 
Laughton, in re 

— V, Griffln and others 

Lawson v, Adams . • 
Lazenby v. Gibson . . 

— A Lyon, in re • • • • 
Lean, ex parte . . . • 

— in re • • • • • 

— V. Goodwill , • • • • < 



28 July, 1864 ; 1867, 43, 184, 811, 812, 318, 831, 

185,186,241,295,308,811, 332, 337, 363, 

312, 325 ; 1869, 48, 89, 153, 364, 366, 368, 

164, 168, 171 ; 1870,58,162 371, 872, 374, 

397, 399, 624, 



1869, 116 



397 



1870, 117.149; 1871,22,56, 
65 


10,15,16.17.156, 
865 


1873,54.. 




• • 


490 


VI., 7 .. 






386,779 


Xm., 233 






452 


Vn., 122 






760 


I., 17 .. 






584 


XI., 299 .. 






583,607 


Vm.,230 






333, 347, 848, 350 


X., 141 .. 






53 


xm., 61 






597 


1871,190; 1872,44,76,92 


235,633,636,661. 
697, 704 


31 May, 1864 




.. 


658 


Xn., 6, 54, 127, 241 ; 
112 


xm., 


106,114.120,121, 
123,124 


Xin.,267 




.. 


744 


XI., 199 .. 




,, 


744 


Xn.,869 




• • 


744 


X.,60 .. 




., 


742 


X., 15 . . 




• • 


102 


IV., 117 .. 




• . 


486, 690, 693 


I.,l .. 




.. 


255 


1871, 58, 93, 172, 


174 


• . 


134, 562, 593, 594 


XI,. 102 .. 




• • 


85 


L,200 .. 




• • 


489 


3 Jan., 1863 




., 


245 


1876,13 .. 




• • 


857 


m. (July), 14 




• • 


515 


n.,96 .. 




• • 


523, 524. 525. 539 


13 Nov., 1860 




• • 


259 


Phip., 17, 25 




• • 


348 


1867, 312 




• • 


485 


xm., 18 




• • 


80 


n..45 .. 




.. 


297 


v., 129 .. 




• • 


274 


XIV.. 71. 84. 151, 


178 


• • 


13. 14. 59. 139. 
224, 547. 550, 
568,765 


1870.47.. 


• • 


• • 


451 


1867, 220, 232 


.. 


.. 


687 


1867. 247 


• 


• • 


846 


I.. 47 .. 


• • 


•• 


251 


13 Sept.. 1866 


• • 


• • 


80 


28Jal7,1868 


•% 


•« 


18,461 
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Leuk V. Pellew 


, , 


XL, 74 .. 


, ,' % 




680,681 


Leathern, in r« 




22 Jani, 1863 






368 


— V. Bray and others 




VI., 20 .. 






596,688,689,698, 
700 


— «. Biodriok 


• • 


VU., 214 






603 


— V. Henwood.<fe Ck>. 


.. 


vra.,29 






146,628 


Lee V. Donlon .. .. *. 




v., 226, 270 






264,591 


Ijeeoh,fiir« 


.. 


xm.,86 






289 


— V. DongfaeHy 


• • 


n., 184 .. 






88 


LegisUtiveGoimdlBoUding8,«nr0 .. 


• • 


m. (Sept.), 6 






259,750 


Leigh <fc Co., tn r« .. 




n.,60 .. 






808 


Lemohifmfie 




X.,158 .. 






820 


Lennozton Ck>llieiy Co. v, Merriok and othem 




xn., 141 






648 


MoiiArd,lArf •• •• •• 


.. 


Vm., 167 






488 


Le?y, in r« .. *. 




n., 16, 36 






808, 818, 832 


Lewis 9. Dmming .. 




1867, 221, 287 






596 


— r.Payn 




XIV., 130 






687 


Lidgett,inr« 


.. 


IX., 79 .. 






751 


Ling 0. Makwata and another 




1869, 214 






647 


Lion's Biver Boad Board v, MoKensie 




VI., 273; Vn.,4 






149, 604, 682 




. • 


VI., 67 .. 






552 


Lister, in re 


.. 


XIV., 244 






54 


— V. Hotson .. 




n.,90 .. 






824 


Lithaner v. Hall .. 




I., 13 .. 






684 


Little,inr« 




X.,108 .. 






247, 773 


LiTersage, in re 




1871,45 .. 






316 


Lloyd, in re 




Vn., 91, 209 






14 


~ d^ Nathan, in re 




XTI., 133 






551 


Loek V, Northern Assoranoe Co. 




VI., 290 ; Vn„ 88 




229, 888, 889 


Umdon, in re 




m. (July), 1 


.. 




273 






1867. 223 


.. 




134 


— and South Afrioan Bank v. Behrens 




1869, 9, 189, 217 
28,59 


; 1870, 


21, 


10, 13, 15, 75, 76, 
164, 627, 646 


— and Soath Afrioan Bank v. Bond 




1872, 77, 119, 148 


,152 


•• 


149,266,497,541. 
593, 655, 663 


— and South Afrioan Bank v. Colonial 
Land Co. 


1871, 46, 79 


•• 


•• 


181, 225, 598 


— and Soath African Bank v. Cooke 


. . 


1870,1 .. 


.. 


.. 


636 


— and Sovth Afrioan Bank v. Durban 
Corporation 


1869, 11, 17, 22, 57, 75, 
108, 119, 163 


100, 


18, 14, 17, 238, 
234, 518, 519, 
631, 564, 729. 
780 


— and Soath Afncan Bank V.James* Estate 


1869,129,162; 1870,19,92 


812, 814, 830, 849, 
351, 364, 380. 
510, 570 


- and South African Bank v. Natal 
Investment Co. 


1869, 202 ; 1870, 
1; 1872,104 


159; 1871, 


10, 110, 111, 115, 
118, 497, 751 


— and South Afrioan Bank v. Peace, 


1867, 185 


•• 


•• 


710 


~ and Sooth Afrioan Bank v.PhiUips 


• • 


1872, 146 


.. 


.. 


282 


-^ and Sooth Afrioan Bank v. Wainwrii 


Jlxt 


ma, U8, 124 


• • 


• « 


686 
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London and South Afriean Bank v. Winter 
Biaritzbnrg Auction Co.) 


(the 


1867,1 .. 


. . 


•• 


824 


Lothian Gold Mining Co. v. Lister . . 




XL, 48, 77 


• • 


. . 


104, 105, 281. 468 


— Gold Mining Co. v. Mann 




X.. 126 .. 


• • 


• . 


452 


Lotter, in re 




VIL,88 .. 


.. 


• • 


762 


— V, Pannewiti 




1869,218; 1870,29,42 


• • 


168. 211, 215 


Lovedaj v, Davis . . 




1 Aug., 1866 




• . 


161 


Lucas, in r« 




L, 100 .. 




• • 


499 


— r.EUiott 




1871, 161 




• • 


41 


Ludlow, in r« 




I.. 121 .. 




• . 


540,774 


Lumley v, Lumley . . 




Vm., 183 




.. 


286,471 


— V, Owen 




m. (Sept). 18 




• • 


208, 209. 216 


Lumsden v, Spooner 




IX., 194 




,. 


170 


Lund V. Shepstont . . 




March 1,1 and 10 May, 


1860 


150. 155, 162, 560 


Lundy, in re 




xn., 199; xm. 


112 


,. 


239.247 


— V. Carter 




n., 182 .. 




• • 


19,450 


Lyle and others, in re 




1871, 106 




• . 


749 


Lyne v. Colonial Government 




XI., 176 .. 




• . 


24,192 


— V, Orchard . . 




1872, 1, 2. 91, 98 


.102 


•• 


8, 299, 818, 858, 
551.582 


Lyon, in re 




IX.. 40 .. 




• . 


726 


Maber v. Spencer . • 




n., 47, 116 




.. 


154, 217, 769 


Maby, <nr« 




xn., 96 




• • 


250 


Maoarthur, in re ,. 




1.. 64 • • 




.. 


198 






XIV.. 68.. 




.. 


248 


Macanlay, in re ,. 




1870, 21; 1871, 
1872, 5 


24. 46. 


68; 


886,887,362,874, 
876, 877 


— v.Brink,. 




1872, 8, 28, 86 




. • 


52. 588. 658 


Ifacefield, in r« ,. 




1870,98.. 




. . 


725 


MaoFarlane, in re ,. 




IX., 24 .. 




. . 


749 


— A Arnold, in re 




Vn., 11 .. 




,, 


762 


— V. Erskine 




6 March, 1860 




. • 


448 


— V.Friday 




6 Jan.. 1868 




• • 


685 


MaoGreal V. Murray dk Burrill 




1872,19.. 




. . 


203.204 


Mackenzie, in re ,. 




IX., 189.. 




• . 


224 


MaokiUican V. MaokiUican .. 




IX., 27. 198 




,. 


278. 494 


— A Nivep V. Nathan Bros. 




X.,62 .. 




. . 


226, 565, 567 


Macleroy, in re 




VI., 61 .. 




• . 


242 


— V. Colenbrander • . 




81 Jan., 1868 




,, 


585 


— V. Esoombe 




81 July, 1862 




• • 


639 


— r. Phillips 




1 Aug.. 1866 




• • 


689 


— V. Robertson 




1 March, 1864 




, , 


166 


— V.Salomons 




1 Dec., 1868 ; 81 July. 


1865 


65,160 


Macpherson, in re .. 




IX., 104 .. 




• • 


198,726 


— r. Ladysmith Local Board 




Xn.. 181 




• • 


82, 405, 406, 748 


Madore and another v, Durban Corporation 




xm., 44 




• • 


82,404,405 


Mahabola v. aerkof the Peace 




Xn., 881 




• • 


467 


Mahlaga V. Jardine 




1 June, 1864 




• . 


218,595 


Mahobotahana v, Looaa ,« %« 




ziiL,m 




«« 


88 
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Mftl, mre ., 






XIV., 127 




322 


^hloohn, ex parte .. 






XIV., 192 




29 


— in re 






XI., 276 ; Xm., 26 




268,880 


" V. Clerk of the Peace 






XIV., 254 




469 


Mallandain v, Mangena 






XIV., 39, 50, 120 . 




536,607,621,686, 
702 


Halumbola and others v. McDonald 


I .. 




1871, 146, 152 . 




20, 475, 476 


Mamodv. Mahette .. 






IX., 210 .. 




22 


Mamojee A Co. v. Dowajee A Co. and others , 




XI., 2 .. 




584 


— ft Co. 9. Waldron A Co. 






v., 275 .. 




452, 472 


— Amod A Co., in re 






xm., 279 




338 








xm., 246 




702 


MftDsel V. Davis A Sons 






X.,4 .. 




212 


ICands, in re 






I., 196 .. 




490 


— V. Davey . . 






I.,202 .. 




393 


— 9. Davey A Seymour 






I., 141 .. 




398, 426 


— V. Oilmonr . . 






IX., 20 .. 




87 


— V, Sham , • • • • 






IX., 1 .. 




459 


Marte9.Mar6e 






Vn., 138 




282 


ICarine Insurance and Trust Co., 


in re 




27 Nov., 1866 




311 


— Insurance Co. v. Collins, et i 


tix 




1867,27.. 




291 


liariti, in re 


. . « 




1 March, 1864; n. 


,82 .. 


246,490 


— V. Baynes .. 


.. 




81 May, 1864 




679 


Maritslmrg Auction Co., in re 


.. 




1867,78.. 




329 


— Auction Co. v, Handley A Dixon . 




1867, 226 




852 


— Auction Co. v. Pietermaritzburg Cor- 
poration 


1867, 100 




158,580 


~ Auction Co. v, Sleightholm 


.. 


1867, 318 




184 


— Auction Co. v. Winter 


. • 


. . 


1867, 107 




366 


—- Sustentation Fund v. 
burg Corporation 


Pietermarits- 


VI., 800.. 




517 


Marshall ft Boddy, m r« 






VI., 288.. 




761 


— ft Co., in re, ex parte Ford 






I., 161 .. 




549 


Martens, in re 






n., 62 .. 




242 


— V' Jan^e . . 






5 March, 1861 . 




559 


Martm v. Evans, Flack ft Co. 






1871,60.. 




129, 131 


— V, Pickering . . 






XI., 86 .. 




216,405 


— V.Stratford.. 






n.,112 .. 




708 


— V. Tennant . . 






1870,71.. 




52 


Maehumi V. Hill ft Co. 






I., 78 .. 




80, 128, 189 


MaeolHna v. Clerk of the Peace 






1872, 142 




28,182 


Mason, in re 






I., 82, 67; X., 2 . 




488, 540, 726 


— V. Lawes 






VI., 8 .. 




891, 549 


— v.Trafford .. 






vn., 169 




430 


— ft Co. p. Williams . • 






v., 168 .. 




291 


Masterman, inre ,, 






Vm., 77, 99 




822 


— EzeouUnrs v. Morris and others 




vm.,59.. 




618 


Mathers o. Davis ft Sons .. 


• • * 




I.. 179 .. 




478 


Matehana wd anotheriin n 


«• < 




XIV., 268 




418 
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Matterson Bros. w. Darbyshire 




Vm., 187 


• • 




896, 607 


— Bros. V. Doig 




Vn., 157 


• • 




368 


— Bros. V, Thomas . . 




Xin., 150 


• • 




297 


Mavovo ». Bams .. 




1870,98; 1871, 


161 




27 


Mawele t;. Zietsman 




VII.,8 .. 


• • 




475 


Mawson, inre 

Mazted,<nr0 




Xm., 6 ; XT?., 
XIV., 61.. 


76,224 




190, 192, 198, 807, 

319, 877 
192 


Maxwell, in ftf 




vm., 204, 229 


. • 




290 


— r. Maxwell 




Vra., 220 


,, 




222 


May, in re 




IX., 102.. 


, , 




293 


— V. Baw A CJo. 




n., 168 .. 


, , 




480 


Mayer, in re 




IX., 48 .. 


• • 




748 


— A De Chazal, in re .. 




v., 829 .. 


.. 




196 


— <lk De Chazal v. Natal Central Sugar Co. 
and others 


v., 853 .. 


•• 




169 


Mayne, in re 




I., 157 .. 


• • 




206 


— V. Maguire . . 




1872,77 .. 


. . 




223 


Mayo, in re 




v., 153, 180 


, , 




822, 866, 367 


McAlister r. Baw & Co. 




VI., 10 .. 


• • 




71,288 


McCalman, in re 


, , 


1871,6 .. 


• • 




249,483 


MoCubbin v. Anrfiibald A Co. 




Xni., 196, 360 


• • 




605,607 


— V. Knox . . 




XIV., 23, 187 


• • 




204, 284, 694 


— V. Smith, Pollok A Co. 




vm., 186 


• . 




668 


— r. Soolaman 




Xn., 42 .. 


• • 




326 


— V. Stranack 




X., 88 . . 


, , 




686 


McDonald, in re 




Xn.,244 


, , 




322 


McDonnell v. King 




v., 83 .. 


. . 




426,437,634,636, 


MoDoling, in re 




v., 820; VI., 8 


.. 




249,263 


— V. McDuling 




vn., 113 






272 


— & Brown, in re . . 




VI., 88 .. 


• • 




263 


MoEwan, in re . . . . • 




v., 34; vn., 39; XIII. 


61 


196, 373, 431 


-^ Curator v. Holliday 




IV., 81 .. 


. • 


. • 


336, 677 


— Curators r. Pietermaritzburg Corporation 

— ACo. V. Paku 


v., 300, 346; VI. 
806 

VI., 8 .. 


,66,209,221, 


194,196,227,422, 
442, 483, 608, 
604, 614, 640, 
600 

563, 624 


Mcintosh V. The Balkis Gold ITming Co. 




VI., 224 .. 


.. 




665 


McEenna, in re 




XI., 160 .. 


• • 




318, 606 


McEenzie, in re 




VI., 32 .. 


• • 




196,244 


~ V. Chadwi6k and others . . 




VI., 262 .. 


• • 




683 


— V, Colonial Government . . 




vm., 128,143 


. • 




163, 231, 689, 600 


— V. McDonell 




v.. 246 .. 


. • 




603 


— V. McEenzie 




v., 148 .. 


• • 




87,88 


— v. Shaw and others 




vn., 82, 84, 149 


•• 




162,163,422,699, 
680, 688, 709 


McLaurin, in re 




n.,109; XI., 78 


. • 




287, 746, 762 


McLean v. Hall Bros. 




IX.«266 .. 






896 


MoLeary V. Aglen 




IL.lia .. 


»• 


• « 


W 
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MdLeod v. McLeod 

MoNair v. Henoohsberg . • • • 

— V. Hitohina 
IfoNamara v. St. George 
McNeil V. Bradley's Trustee . . 

— V, Bobertson's Trustees 
MeNiool, tnre 

— V, Clinton's Tnistees and another 

— V. Millar <j^ Co. 
MoBoberts v, Andrew's Trustee 

— V, Foyall . . • . 
MearStifife 

— V. Phillipe . . 

Meath Qold Bfining Syndieate, in re .. 
Meek,t7ire 

— V. Colonial Qovemmeni 

— V, Qumbinski . » 

— 9. Schwikkard . . • . • 
Meera Sahib 9. North 

Meenim, in re . . • . . . 

Hdkle 9. Botha 

— V. Long 
Mellersh v, Moreland 

Meneeley r. Baynes 

— V. Qndini .. 
Menlove A Co. v. Mnrray 
Mezme v, Fnlcher's Tmstee . • 

Meyer, tnre •• •• •• 

— V, Badenhorst 

— V. Badenhorst (Otto intervening) 
~ 9. Baynes . • 

Miohaelson v. Bobinson A V anse 
Ifiddleborongh, in re 
Middleton, in re 

— V' Irvine • • • • 
BCdgley's Tmstees v. Ballance A Letchf ord 
Midgley & Wallaoe 9. Suter & Spawf orth 
Mikalo V. Clerk of the Peace 

Millan v. Millan 

— 9. Boberts . . 

— 9. Walker • . 
Miller, in re 

— V. Lonw • • • • • • 

— Curator 9. Nathan Bros., 

— Trasloe 17. Nathan Bros. 



12 March and 21 May, 


1863 


278,292 


XI., 118 .. 






290 


X., 189 .. 






25. 79. 692 


12 March, 1863 






475 


VI., 296 .. 






316 


m. (Sept.), 18 






4, 89, 145 


1867, 82, 231 






221,487,488,489. 
765 


Vm., 100 






436 


VIIL,142 






158,159 


IV., 84 .. 






509 


IV., 1 .. 






140,698 


1871,96.. 






377 


1870,78.. 






587 


XL, 305; Xn., 


21 




118, 123, 124, 419 


1869, 229, 254 






248 


Xni., 135, 271 






570,696,669,670, 
679 


1872, 38, 47 






421,449,666,606, 
606 


1870, 140 






136 


I., 190 .. 






23,168 


XI., 259 .. 






733 


1871, 179» 188 






21, 225, 462, 588 


1871,69 .. 






46 


v., 8, 99 




•• 


299,503,664,566, 
572 


V„65 .. 






34, 36, 87 


Vni., 211 






26, 224, 68r. 610 


n., 116 .. 






42, 417 


1867, 31, 88 






57. 567 


IX., 100.. 






241 


1867, 230, 237, 


301 




204, 229, 581 


1867, 187 




, , 


581 


1871,95; 1872, 


3 


• • 


697, 762 
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Corporation v Victoria Club . . 
Corporation v- Wade's Execntors 
Corporation v Wagner 
Diocesan Sostentation Fund v. 
Nellist 



L. 229 .. 
Vn.. 213 
XIV., 106 
2 Dec., 1863 
Xn., 186 

v., 887 .. 
XI.,66 .. 
1871,16 .. 
X., 86 . . 
VI., 160 .. 



Pieters, in re 

Pigg v. Highland Creek Co. • . 

Pinson, in re 

— V. Doig 

— V* Few • . • . 

— V, Ooza 

— V. Marine Insurance Co. 

— V' Ngoza • • 
Pitman v. Olifl 

Pitt A Erasmus v. Dargon . . 
Pittam V. Henry 

— V, Pittam 

Piatt V. Durban Corporation 

— V. Escombe and another 



V.Lea 

V. Stainbank 



IV., 63; v., 74, 246; Vn.,14; 
IX., 171 

I.,266 



xm., 1 .. 

n., 118 

Phip., 87 
31 Jan., 1860 

VL, 164 

1871,196 

v., 836 

1874,74 

Xm.,66 
Phip., 87 
VI., 146 

XI., 278 

Vm.,26 

1867, 801, 808; 1869, 87; 
1870,77; 1872,93 

29 Nov., 1864 

1867,24,26,69,76 

29 Nov., 1864 

1867,218 

1867,187 

IV., 79 

in. (Nov., 1881) 11 

VI., 244 

m. (Sept.), 7 

IX., 162 

I., 89, 69 

n.,28 



n., 166 



168 

618 

3 

615 

160, 162, 164 

616 
626 
730 
630 
630 

12, 656, 667, 728 
709 

616 
616 

630 

390 

618 

616, 617 

617 

99,623 

604,627 

630 

362, 706 

725 
107 
817, 348, 846 

666 

86,401 

647 

364 

698 

85,87 

781 

608 

290 

612, 618 

814,861,890,482, 

507,509,602 
808,898 
507 
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Player, In re 






XIV., 74 


, , 




255 


— & Grant, in re 






Phip. 16, 40, 48 


• • 




488 


— A Wheeler, inre .. 






1869,205 


• • 




356 


— & Wheeler v. Harper. . 






80 Jan., 1864 


• • 




555 


Pooklington v. Cowey A Son 






VI., 118.. 


.. • 




291 


Poonen v. Pillay 






XI.. 236 


.. 




391,440 


Pope V. Tebbitt and another . . 






Vm., 161 


.. 




501 


Popham V. Bcott . . 






in. (Nov., 1881) 


20 




644 


Posnot V. Freeman . . 






1867. 81, 58 


. . 




298,299 


Potgieter, inre 






23 Sept,, 1862 ; 


xm., 10 




258,752 


— r. Duff . . 






28 Sept., 1866 


• • 




158 


— V. Potgieter 






xn.,88 .. 


.-. 




778 


— V. Watson 






8 March, 1864 


.. 




618 


Potter, inre 






1867, 186. 299 ; 


VI., 125 




51, 840. 342, 359 


— V. Acntt 






24th July, 1860 


. . 




550 


— V, Wilhelm & Terry's Trustee 






vn.,75 .. 


•• 




358.420.440,441^ 
571 


PotterUl r. PottoriU 






v., 250 .. 


.. 




580 


Poynton & Sotts v, Brunton . . 






VI., 31 .. 


... 




208 


Pretorius and others, inre . . 






1867, 298 


• . 




315 


Preoflg p. Meumann 






9 Sept., 1862 


. • 




71,649 


Price p. Natal Bank 






vm., 153 


.. 




63,68 


Primroee, inre 






m. (March), 5 


. • 




779 


Prince r. Kmg 






Vm., 207 


• • 




514. 74S 


— Alfred Hotel Co., »» r« 






1867, 31, 73 


.. 




114 


Protector of Immignmts, ex parte 






v.. 353 .. 


• • 




804 


— of Inmiigrants v, Malcolm 






in. (July), 18 


.. 




300 


— of Immigrants v, Millar 






1876, 37 


.• 




000 


— of Immigrants v. Pietermaritilmrg 


IX., 125 t. 


. . 




801»789 


Corporation 














— Qi ImmigranU v. Porritt A Maby 




Xn., 70 .. 


.. 




803,806 


— of Immigrants v. Bamasamy 




XXn., 108 


.. 




301«30d 


Prufer r. Few 






1867. 811 


• • 




660 


Qiqa p. Dhlangane .. 






xn., 291, 307 


.. 




31.419,594 


Baath v. Bosaline .. 






8 Nov., 1864 


• • 




216 


Babbick v. Miller .. 






VI., 167 .. 


.• 




323 


Bademan p. Margary and another 






Xin., 27, 117 


.. 




24, 168, 220 


Bafierv.Bafter .. 






I., 98 .. 


.. 




493 


Bahim p. Mahomed 






XI.. 46 .. 


• • 




75.652 


Balfe V. Natal Govenmient Bailways 




XI., 241 .. 


.. 




671 


— p. Tinsela .. 


• • 




IX., 119 .. 


• • 




27,452 


Bandies A Oldaare v. Willson 


• k 




vm., 148 


• • 




619 


— Bro. A Hudson v. Amod A Co. 




xn..8 .. 


• • 




828 


" Bro. A Hudson v. Standard Bank 




Xm.,253 


• • 




400 


— Bro. A Hudson v, Williams 


• • 




1871. 197 


.. 




46 


Bim«i dk Btf v. I4oyd dk Nfkthao 


f% 


%i 


XIL|2 «« 


«% 




419,604 
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Batoliff & Pretorios, in re 
Batsey v. Golbeck . . 
Baw V, Canny 

— V, Clerk of the Peace . . 

— V. Hair 

— V. Natal Government Railways . . 

— V. Watson 

— A Co. t?. Bradley 

— A Co. V. Clark 

— A Co. V. Frames 

— A Co. V. Frisby 

— A Co. «. Howe 

— A Co. 17. Mitchell 

— A Co. r. Parker A Co. . . 

— A Co. t'. Van der Beit and another 

— A Wilkinson, in re 

— A Wilkinson v, Andrews 

— A Wilkinson's Estate v. Odell . . 
Bawlinson, in re 

Bedoliffe, in re 
Bedman v, Paul 
Bedwood v. Callingworth 
Beeves v. Qrant 
Begina v, Adams . . 

— v. Ali Homdrah and others 

— V. Barkie 

— V, Barry 

— V. Bengetedoo 

— V, Boodhen and others 

— r. Botha 

— V, Cornish . . 

— V. Oharlesworth 

— v» Davis 

— V. De Lange 

— V, Denton . , 

— t;. Esser 

— V, Finlayson 

— V. Fitzsimmons 

— V, Fogazi . . 

— r. Gebuka . . 

— V. Gelder . . 

— t;. Gibson . . 

— V, Harcourt . . . . . • 

— V, Harding . . . • . • 

— V. Helps A Williamson 

— V. Hornby . . 

— V. Idoi . . . . . • 

— ». Jacobs .. •• •• 
*— I?. Jones •• •• «• 



I., 258 .. 




263 


m. (Nov.. 1881), 17 




784 


7 July, 1863 




646 


v., 292 . . 




172, 174, 220 


23 July. 1868 




238 


VI., 48 .. 




37, 670 


12 May, 1864 




291 


v., 201 .. 




52 


XIV., 160 




325 


H., 131 .. 




582 


III. (March), 7 .. 




52 


xn.,67 .. 




644 


X.,69 .. 




222 


XI., 112, 126, 160 . . 




228, 229, 689, 692 


X.,66 .. 




632, 649 


1869,66; 1872, 106; VI 


.149 


812, 345. 368 


1 Sept., 1864 




41 


1867,160 




382 


Xm., 148 




251 


Vra., 41 




746 


vn..i9.. 




169 


Vm., 204 




384 


X.,44 .. 




402 


XI., 210 .. 




179 


vm., 105 




465 


Vn.,223.. 




183 


X.,86 .. 




172 


I.. 215 .. 




174, 184 


vn.. 200 




182, 183, 184, 594 


Phip., 26 




180 


15 March, 1860 .. 




171, 178 


vm., 133 




179 


H., 173 .. 




464 


6 Feb., and 12 March, 


1861 


180. 181 


VI, 268.. 




98.253 


IX., 238^.. 




254 


Xn., 16 .. 




181 


n.,87 .. 




181 


18 Nov., 1866 




468 


8 Nov., 1860 




174 


26 March, 1861 .. 




176 


I., 162 .. 




147 


15 Jan., 1861 




176 


3 Jan., 1861 




186 


14 Sept., 1860 .. 




176. 176 


1 July, 1864 




61 


n..l59 .. 




186 


V.| 4o •• «• 




964 


1867, 77 •♦ 




m 
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Bflgina 9. Lntyityi .. 

— p. Mackenzie 

— 9. Mahlalantanyeni . • 

— V, Majoko . . 

— V, BCaqata . . 

— V, Malinga . . 

— V, Mgaza 

— f?. Mills 

— V. Moreland 

— V. Morgan and others 

— r. Naiken 

— V, Newton . . 

— r. Komcamba and others 

— r. Nonswenzwe 

— V. Omsolia . . 

— V. Owen 

— V. Pearse 

— V, Pearson . . 

— V. Petrie 

— V. Pupa 

— V, Bachael . . 

— V, Bassool . . 

— I?. Scott 

— V. Shaw 

— t?. Thompson 

— V. Udhlangeza 

— V, Udiya 

— V, Ukuni 

— V. Umbilingo 

— p. Umcengane and others 

— V. Umfulajana 

— V. Unhlomasondo 

— V. Ungazane and others 

— t?. Ungwaja . . 

— V. Usiwa 

— V, Utyatya . . 

— p. Wilkinson 
•— V, Xold 

B^istrar of Deeds v, Victoria Club 

Bdd V, Oilson 

Bemfrey v. Surveyor General 

Bepsold, in re 

Beater v. Shaw 

Beynolds r. Donald Carrie <K Co. 

Biohards v. Bichards 

B Jchardeon v. Beck 

— p. TredoQZ 
Biob V. Clerk of the PeMe •% 



.. n.,62 .. 


• • 


. . 


182 


.. Vm.,203 


. • 


., 


188 


.. IX., 60 .. 


.. 


• . 


466,467 


.. xn., 118.. 


.. 


. • 


29,467 


.. Xn.,290 


. . 


.. 


468 


.. Phip., 6 


.. 


.. 


179 


. . IX., 135 . . 


,. 


.. 


466 


.. 1869,48.. 


, , 


.. 


186 


.. Phip., 23, 83 


. • 




172, 180, 182, 226 


.. Xn.,197.. 


• • 


. . 


467 


.. xn., 116 


• • 


. . 


29,466 


.. 1867,110,138 


.. 


, , 


188,184 


.. Xm., 247 


. . 


.. 


186 


.. 29 Nov., 1862 


• • 


. • 


171 


.. XIV., 16 


. • 


.. 


727 


.. 1872, 103 


• • 


. . 


188 


.. VU., 209 


.. 


• • 


184 


.. SlJan., 1868 


.. 


.. 


180 


.. IJuly, 1864 


.. 


.. 


182 


.. XIV., 286 


• . 


.. 


467,469 


.. 1870,88.. 


.. 


.. 


177 


.. Vni„165 


.. 


• • 


464 


.. I., 9 


• • 


.. 


177. 201 


.. 14 May. 1861 


.. 


• • 


28 


.. 12 July, 1864 


.. 


.. 


176 


.. XIV., 188, 191 


. . 


• • 


171. 469 


.. XI., 222.. 


. . 


• . 


171 


.. IX., 234 .. 


• % 


.. 


7 


.. 27 Sept., 1864 


.. 


.. 


181 


.. xm., 141 


., 


,, 


29 


.. Vm., 240 


.. 


• • 


29 


.. 13 Sept., 1864 


.. 


.. 


180,184 


.. 80 Nov., 1866 


,, 


,» 


178 


.. xn., 284 


.. 


» • 


170 


.. xn.,49 .. 


.. 


• » 


188 


.. 27 Sept., 1864 


.. 


.. 


177 


.. I., 175; XI., 210 


► •• 


., 


170. 179, 184. 442 


.. xn., 848 


» • 


» • 


183.466 


.. II.. 281 ; m. (Jan.), 47 


.. 


98. 99. 761 


.. Xn.,323;Xin. 


.186 


• • 


168. 696. 699, 665 


.. xn.. 278; XIV., 


,17 


• • 


896.670 


.. 80 May, 1868 




• • 


876 


.. 2 Feb., 1861 




.. 


477 


.. 1876,1 .. 




. • 


712. 717 


.. Vn.,208 




.. 


280 


.. XI., 126 .. 




a • 


249 


.. 1871.42.. 




• • 


679 


., iz.,9a .• 




• • 


4U 
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Ridgway, in re 


, , 






Vn., 182.. 


, ^ 




884 


— V. Imperial Insuranoe CJo. 






I., 84, 146 


.. 




35, 36, 605, 608 


Rigden, in re 








Xn.,353; XIV. 


.77 




195,199 


Bigg V. Perkinfl 








vn., 190 


, , 




41 


Riggart, in re 








Xn., 247 


. . 




255,741 


Biley, ex parte 








I., 31 . . 


. . 




750 


Boach, in re 








1867,1 .. 


,, 




236,492 


— V. Mileman . . 








31 Jan., 1868 


,. 




649 


— V. Wood 








14 March, 1861 


.. 




652 


Roberts, in re, ex parU Haggard & Coohrane 




XIV., 12.. 


.. 




725 


— v. Jardine 


. • 






3 March, 1863 


,, 




661 


— V. Durban Corporation 






n.,206 .. 


.. 




19, 404, 410 


— V' Protector of Immigrants 






VI., 37 .. 


.. 




304, 305, 729 


— V.Roberts.. 








vn., 128.. 


, , 




282 


— V.Wilson .. 








I., 68 .. 


. . 




327 


Robertson, in re 








1869,140; XI., 


48,280 




238, 498, 751 


Robinson v- Pagade . . 








Xn.,239.. 


. . 




459 


— V. Yanderplank 








1871,8 .. 


.. 




427 


— ' & Son V. Cook 








XI., 273.. 


. . 




17 


Robflon, in re 








I., 183 .. 


.. 




198 


Rogers v. Forder A Co. 








m. (Nov., 1881) 8 




781, 784 


Roman Catholic Mission, in re 






1869,10 .. 






205 


Rosenblom, in re . . 


, , 






VI., 82 .. 






293,823 


— V. Marcos 


• • 






v., 82, 131, 141 






168,169,211,220, 
221, 561, 572 


Roseveare v. Pietermaritzburg Corporation 




II., 174 .. 






10,511,512,729 


Ross, in re.. 








vn.,73 .. 






751 


— V. Ballad 








8 Nov., 1864 






643 


— V. Jones 








1867, 164 






50 


— V. MoCrystal . . 








3 May, 1864 






861 


— V, Simoens . • 








1867.136.. 






45 


— V. Van Veuren 








4 and 31 May ; 21 Jaly, 1864 ; 
1867, 171 


^12, 592, 601, 755 


Rouge, in re 








v., 93 .. 


.. 




822, 379 


Rowse V, Badat 








IX., 223 .. 


. . 




58 


Roy V, Ladysmith Local Board 






Vm., 190; IX., 


32, 61 . 




7,743 


Boyston, in re 


.. 






8 and 24 Nov., 1864 




870, 381 


Budolph V. Van Rooyen 


• . 






28 May, 1861 






607 


Buffe, in re 


. • 






X., 136 .. 






320 


Bonciman v, HolUday 


.. 






1876,23 .. 






268,269 




1871, 191 






114, 625 


Bongabee v, Veramoothoo 








VI., 152 .. 






804,546 


Bash V, Emanael . . 








vn.,68 .. 






31,400 


Bussell, in re 








I., 166 .. 






808 


— V, Parry . . 








30 Jan., 1864 






638 


— V, Veur 








Nov. 15, 1864 






414 


Bafherford, in re . . 








v., 218 .. 






489 


— V. Lapkes 








1 Aug., 1864 






719 


Bytlw V« Colenso ,. 








Phip., 47 






599 
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Ryder p. Pietermaritzburg Corporation 


.. 


17 and 80 May, 


L864 




529. 591, 609 


Byley Bros, v, N*Kaw 




Xn.,261.. 


, , 




461 


Sadoo tf. Ladlee 




IV., 128 . . 


, , 




284, 677 


Si. Panics Churchwardens v. Johnson 


and 


XL, 60 .. 


J , 




10, 891 


another 












Si. Peter's, Dean and Chapter of, in re 




1867, 183 


. • 




674 


Salisbury Gold Idining Co. v. Bank of Africa 




Xm.,228 


. . 




17 


Sahnon, mre 




1871,94.. 


.. 




749 


— V. Dtmcnm and others 




Vn., 182 


. . 




729,788 


— r. Harper . . 




2 March, 1868 


.. 




573 


— t>. Lamond and others 




v., 137 .. 


, , 




10,11 


— V. Begistrar bt Deeds and others 




v., 103, 889 


•• 




278, 674, 784, 736 
737 


Salomons, in re 




81 July, 1863 


.. 




421 


Samuel, fHr« 




XI., 27 .. 


,. 




491 


~ and another v, Begistrar c^ Deeds 




X., 149 .. 


.. 




748 


Sanderson r. Buist . . 




30 May, 1868 


. , 




551 


Saner v. Inanda Boad Bocurd 




XTTL, 225 


. • 




682,688 


" Sarah," The, v, Dickinson <fe Fisher 




m., Nov., 1881, 28.. 




784 


Saunders, in r« 




Xm., 63, 147 






488, 489 


Savage & Hill v. Thrash 




I., 173 .. 






§28, 897 


— & Hill and others, in re 




XIV., 188 






860 


Scheepers b- Barrett 




14 Jan., 1864 






22 


— V. Unfelatelwa 




26 March, 1861 






165 


Sohenkv. Lamb 




n.,174 .. 






451 


— V. Newton . . 




10 Nov., 1863 






46 


Schmidt v. Natal Fire Assurance and Trust Co. 


1869, 201, 204 






115, 560, 779 


Schroder v. Anlf es . . 




1867, 254 






77 


Schruer, in re 




xm., 48, 139 






250 


Schultze 0. Cato Kidge School Committee 




Xni., 285 






282 


— V. Crawley and others 




XIV., 6 .. 






8 


Schultz <fe Fly r. Tod A Co. . . 




XIV., 182 






585 


Soott O.Dixon 




81 May, 1861 






753 


Sooti V. Pietermaritzburg Corporation 




m. (Nov., 1881) 


» ** 




764, 788 


Seaton v. Langton & Cooke . . 




1870, 76, 100 






551 


Seepers v. African Boating Co. 




XI., 168, 209 






423, 568 


Selby.inre 




xm., 74 






204 


Shandoss, in re 




I., 64 .. 






268 


Sharood, f » r« 




XIV., 806 






738 


Shaw r. Bond 




v., 27, 61 






4, 292, 576, 618 


— V.Scott 




m. (July) 27 






616, 768 


— r. Williams 




VI., 230 .. 






150 


^ and others v. Mckenzie 




v., 334 .. 






679 


Bhepstone v. Colonial Oovemment . » 




vn.,204; vm. 


,27 




537 


— V, Colonial Securities Co. . . 




IV., 30 .. 


.• 




8, 67, 148, 162 


— V. Davis A Sons . . 




IV.. 136; Vn..l66 




208, 210, 212, 213 


*• V, QraveB 




m. (Nov.). 13 


• • 




262 


- v.Nea 




1869, 9, 41 


• • 




492, 686 


— v.Seager ,« ,» 




Yl,W .. 


• • 




m 
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Xn., 831 






467 


1870, 64 ; K., 11 






710 


I., 166 .. 






23,487,488,621 


1867, 185, 208 






241 


81 Jan.. 1868 






67, 661 


17 May, 1860 






688, 610 


1 March, 1864 






642 


Phip., 6 .• 






70,646 


VII.. 100 






816, 688 


Vin.,42 






682 


v., 186 .. 






428,686 


Vm., 214 






280 


n., 88 .. 






894 


1867, 166 






868 


1867, 178 






42, 819, 837 


1867, 166, 178 






597 


v., 224, 227, 818 






49, 169, 671 


14 May, 1861; XH.. 172 




206,886 


1867, 81, 32 






40,42 


VI., 199 .. 






688 


n., 140 .. 






606 


VI., 188 .. 






161 


v., 221 .. 






682, 682, 683, 688 


m. (Jaly), 86 






638.648 


v., 149 .. 






468 


n.. 144 .. 






684 


VII., 217 ; vm., 






433 


vn., 107 






37 


23 Sept., 1862 






431 


n., 75 .. 






431 


v., 121, 166 






619,628,627,664, 
668, 671 


XII., 216 






770 


2 June, 1864 






286 


26 May, 1864 






779 


n., 164.. 






26,39 


m. (March), 7 






414, 608 


III. (May). 11 






603 


m. (March), 36 






189,247 


I., 198 .. 






740 


XI. 269 .. 






768 


IX., 66 .. 






106 


11 (Sept.), 1862 






662 


26 Jan. and 1 March, 1864 


708, 710 


I., 14 .. 






690 


17 Nov., 1864 






166 


I., 81 .. 






778, 776 


29 Nov., 1866 






604 


IX., 209 .• 






107, 896 



Shere Ali Khan v. Clerk of the Peace 

Sheriff, ex parte the 

Shiloksing V. Bams. . 

Shire, in re 

Shires v. Ferreira . . 

— V. Potgieter . . 
Short V, Elass 
Shortt V. McDonald 

Shumayelo*B Tmstee v, Shumayelo . . 

Sidgwick V, Bam . . 

Sigonswana v. Tar . . 

Silverlock, in re 

Simmer Jenkins & Co. v. Smith 

Simoens v. Maritzborg Auction Co. . . 

— V. Steyn 

— V, Steyn's Trustees . . 
Simon v. Isaacs 

Simpson, in re 

— V. Steyn . . 

— Umhlaln . . 
Skeen v. Bundy 

— V, Campling . . 

— V, Einwald . . 

— V, Granger . . 

— tt. Jackson . . . . 

— V, Levick 

Skeen*s Trastees v. Findlay <& Co. 

— Trastees t?. Skeen 
Blatter, in re 

— v. GriflSs .. 

— V, Pietermaritzborg Corporation 

Bloman v. Berkovitz 
Smart, in re 
Smit, in re 

— V. Brownrigg 

Smit's Executor v. Bishop of Natal . . 

— Executor v. Oates & Colenso . • 

— Executor v. Otto 
Smith, in re 

— V.Bewick .. 

— V. Dundee Public Hall Co. 

— V. Fletcher . . 

— v. Lamport . . 

— V. Steel, Atkinson <fe Co. 

— V, Swindells 

— V. Waller and another • • 

— V. Watson . . 

— • V, WatBon A Adamson «• 
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Smith Hooper & Co. v, Steyn 






1867,102 


.. 141,686,688,693 


Smithwick, w re .. 






XIV., 77 


.. 64 


Smuts, tn re 






1872. 103 


.. 260 


— ExecntoTS v. Behrens 






1872, 71 


.. 149,167,402,666, 
626 


Snyman, in re 






n.,32,37 


.. 241,262 


Solomon v. Canny . . 






31 Jan., 1863 


.. 298 


— V, Gray .. 






1871,70.. 


.. 46 


— V. Harper 






81 March, 1863 .. 


. .. 98 


— r. Salmon 






80 Sept., 1863 


.. 166 


Solomons r- Bousfield 






8 Nov, 1864 


.. 46 


Soodayee v. Begeman 






VI., 812 .. 


.. 801 


Sookiah v. Kehry . . 






VI., 165 . . 


.. 303 


Soolaman's Tmstee v, Mamojee <fe Co. 




Xn., 192 


.. 363 


Sonnenfeld v. Bandies, Bro. & Hudson 




Xn., 28, 82 


.. 423,697 


Soath African Loan, <&o., Agency v. 


Birkett 




VI., 77 .. 


.. 346,366,868 


— African Loan, Ac, Agency 
Trustees 


V. Hunter's 


IV., 13 .. 


.. 609 


— African Loan, <&o.. Agency v. 


Nash 


.. 


VI., 18 .. 


.. 634,780 


— African Mortgage, <feo., A 

TyrreU 

— African Mortgage, <Sto., Co. t . 


ssociation 


v. 


1869,76.. 


.. 704 


Brown 




1870,49.. 


.. 689 


Sparks r. Moosajee 






v., 69 .. 


.. 431 


— r. Wilson .. 






XIV.. 68.. 


.. 468 


Spear, in re 






XIV., 160 


.. 244 


Speannan, in re 






XI., 806 .. 


.. 247,261 


Speirs, in re 






1869,86.. 


.. 812 


— inre 






1867,292 


.. 848 


— V. MoEenzie.. 






VL, 24,69 


.. 6,161,162,699 


Bpenoe 1?. Wythes A Jackson. . 






n., 129 .. 


.. 136,666 


Spencer, in re 






IX., 120.. 


.. 197 


— V, Chaddock 






March 16, 1864 . . 


.. 393 


— V, London & Lancashire Insurance Co. 


v., 87 .. 


.. 133,887,888,889 


— t>. Tyohison 






n.,30 .. 


.. 1,673 


— V. Tyonisana 






n.,71 .. 


.. 297 


Spettigue, in r« 






XI., 168 .. 


.. 813,876 


— r. Eooher.. 






1869.80.. 


.. 40,41,698 


Spikens v. Eastwood 






July 80, 1864 


.. 479 


Spooner v, Lagerwall 






IX., 264 .. 


.. 669 


Stacey 1?. Kbell 






22 Sept., 1863 


.. 463 


Stadler v. Colonial Government 






1872, 136 


.. 187 


Stafford i;. Fass 






Vll., 187; Vra., 10 


.. 227,289,641,627 


Btainbank, in re .. 






I., 40 .. 


.. 749 


Standard Bank w. Brown Ss Co. 






1869,86.. 


.. 61 


— Bank 9. De Chasal. . 






m. (Sept.), 29 .. 


.. 394 


— Bank v. Dickinson & Co. 






1869.86,98 


.. 647 


— Bank f>. Grant A Fradd 






m. (Sept.), 9 .. 


.. 817 


•- Bank v- Hess's Trustee 






1876,29.. 


.. 849,860 


— Bank «. Hunter 




* • 


1870, 127 ; 1871, 96, ] 


L28 .• 188,668,727 


•- Bank v. MoNeil and another 


»• 


VU.,68», 


., 67,660,629 
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Standard Bank v. Moreland . . 


, , 




IV., 108 .. 






628 


— Bankv. Oakes 


.. 




I., 260 .. 


• • 




396 


— Bank v. O'Donel . . 


, , 




n..6i .. 


, , 




639 


— Bank v. Boss 


. • 




n., 13 .. 


. • 




633,637 


— Bank v, Stephens . . 


.. 




n.,83 .. 


• • 




76 


— Bank v. Tarboton . . 


.. 




VI.. 302 .. 


.. 




69 


— Bank v. Winter 


• • 




I., 102, 186 


.. 




3, 152, 564, 651 


Stanton, in re 


.. 




Xm.,265 


.. 




243 


— V. Dymes A C!o. 


.. 




m. (July), 7 


.. 




584 


Steel V. Pearmain . . 


.. 




1877,22.. 


.. 




1, 486, 491 


Stephens and others, in re . . 


.. 




Xin., 165 


.. 




186 


Stephenson, inre ,. 


.. 




Xn., 169 


.- 




55 


Sterling v De Burgh 


• • 




v., 69 .. 


• • 




710 


Stevens, in re 


.. 




6 Jan., and 19 July, 1864 




317, 373 


— V. Beningfield 


.. 




v., 282 .. 






688.695 


Stevenson, in re 


.. 




IX., 208 .. 






200 


Stewart, in re 






1870, 113 ; X., 41 


r.. 




387, 751 


— V. Malcolm 


. . 




xn., 143 






470 


— v. Nolan . . 


. . 




Vra., 187 






694 


— v. Vear .. 


, , 




vn.,17 .. 






686,694 


— Macdonald <fe Go. v, Moirhead 




1872, 118. 119 






634 


Steyn, in re 






1867, 34, 131 






308,347 


— Trostees o. Simoens . . 






1867, 274 






67, 161 


Still's Colliery Co., in re 






XL, 83; Xm., 244 




117, 756 


Stock, tn r<! 






IX., 91 .. 


.. 




286. 471 


Stocqueler, in re 






1870, 43, 54, 55, 57 




493 


Stokele J v Donaldson & Chaonoey 






Vm., 217, 245 


.. 




417 


Stordeur v. Stordeur 






XL, 160 ; xn., 243 




222, 279, 286 


Straohan d; Co. V. Eambole .. 






Vn., 219 






501 


Stranaok, tn re 






v., 73 .. 






7 


— & Co. v. Welch's Executor 






IX., 137 .. 






431 


— & Garlioke v. Vause, Slatter <fe Co. 




m. (Nov., 1881), 


22 




782 


Stteich, ex parU .. 






L,96 .. 






486 


— in re 






1867, 232 






342 


Stride t?. Colonial Government 






xm., 158 






673 


Stringer v. Maqotshana 






XI., 64 .. 






22 


Strobel v. Schumann 






UI. (March), 21 






499,554 


Struben, in re 






22 Nov.. 1860 






746 


Stuart, in re 






XIV., 76.. 






54 


— V. Erskine . . 






14 Jan., 1864 






133 


Stubbs, in re 






n., 63 . . 






739 


Stutfield, in re 






v., 133 .. 






745 


— V. Douglas 






1869, 187 






28,509 


Subhan, in re 






XIL,342 






819 


Sudah V. Choklingum Chettj 






m. (March), 8 






40 


Suffi^o. Natal Drug Co. ,. 




«» 


xn., 86, 182, 16^ 


\.. 




478, 479, 480. 481, 
itt,560,(m 
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Saperintendent of Polioe, Durban v 


. Eattenberg 


Xm., 143 




526 


— of Police, Pietermantzborg 
Marte 


V. 


vn.,67 .. 




522 


— of Police, Pietermariizburg 
TyrreU 


V. 


IV., 24 .. 




526 


Bopreme Chief v, Mabunu . . 






XI., 65 .. 




31 


SorteoB, w re 






1869,81; n., 18, 113 




199, 240, 344 








IV., 118 . . 




188 


— General r. Holmes . . 






Xn.,266.. 




189,686 


— General t?. Remf rey 






xm., 188 




161 


— General v. XJmhlugulu 






XIV., 24.. 




190,537 


— General v. Van der Westhoizen 




26 March, 1861 .. 




662 


— General r. Vermaak 


• . 




IX., 9 .. 




228, 417 


Satherland, ex pane 






1872,6 .. 




752 


— inre ., 






1871, 198 




205 


r. Bentley 






24 March, 1864 .. 




667 


— V. Spiers 






26 Jan., 1860 




186,599 


— r. Young 






IV.,42 .. 




658 


Sutton, inre 






Xn., 276, 366 .. 




813, 317, 842, 377 


— Trustees ». MoCubbin 






XII.,351.. 




380 


— Trustees v Merrick & Co. 






xn., 144.. 




349, 351, 358, 550 


Swan, inre 






I., 49 .. 




491 


Sweeny, inre 






n.,91 .. 




822 


Sydney, inre 






1867,25.. 




340 


HjkB& V. Venning & Creighton 






X., 89 . . 




106,108 








Phip., 18.. 




218, 215 


l^isSchulB 






Vn., 18,40 


, , 


30,208 


Tamalami v. Modezetta 






n., 168 .. 




415,659 


Tarboton, inre 






IX.. 219 .. 




746 


- V. Muirhead 






25 Sept., 1866 . .. 




569 


— V. Tarboton's Executors 






IX., 247.. 




271,272 


— r. Tarboton's Trustee 






VL, 296 .. 




325 


— Trustee v, Tarboton 






VI., 284.. 




333 


Tatham v- White . . 






XL,84 .. 




66, 157, 668 


Taunton, ex parte, in re Taylor 






I., 217 .. 




751 


Taylor, inre 






30 Jan., 1864; 1870,98; 


n.,1 


54, 488, 732, 733 


— V. Pietermaritzburg Corporation 




in. (July), 84 




612 


- V. Reid&Acutt .. 






n., 146 .. 




83, 769 


— 17. Williamson A Owen 






IX., 70, 72 




391,589 


Tosdale, tnre 






n.,35 .. 




499 


Telack r. Shunena . . 






Vm., 242 




454 


Temane v. Fell 






1872,106.. 




23.27 


Temol, inre 






XIV., 254 




318 


— A Miad, inre 






XIV., 255 




318 


Tennant, inre 






xin.,9 .. 




239 


Terry & Fleming, inre 






1869,166 




487 


Tinsela v. Balf e 






IX., 101.. 




m 


Upper's Trustee v* Tipper Bros. 






Vn.,224.. 




275 


Tod, mr«.. 






Xn.,47,121 




841,878 
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Topham, in re 


• • 


• • 


IX., 78 .. 




. 883 


— V. Saulea . . 


., 


• • • 


VU.,88 .. 


• • . 


. 765 


— Bros. r. O'Donel .. 


.. 


.. 


n.,63 .. 


• • 


.. 658 


— Bros. V. Pietermariteburg Corporation 


VI.. 192 .. 


. • < 


. 622 


Townsend v- Bond . . 






18 Jan., 1868 


, , 


. 72 


Thomas, in re 






m. (March), 88 


• • t 


. 774 


— ». The Gertie 






Xn., 269.. 


• • . 


. 712 


— V, Taylor . . 






Xm., 166 • 


, , 


. 663 


— et ux, V. Welch 






n., 170 .. 


.. 


. 82 


— Trustees ». Thomas 






v., 349 .. 


. . 1 


. 848 


Thompson, in re . . 






XL, 66 .. 


• • . 


. 774 


— V. Manning & Hayes 






IX., 67 .. 


, , 


. 185.553 


— V. Thompson and another 




IX., 106 . . 


.. 


. 279 


Thrash, in re 






L, 237 .. 


• • 


. 378 


— Trustees ». Ralfe Bros. 






n., 192 .. 


,. 


.. 848 


Thresh v. Matterson Bros. . . 






1870, 114 


, , 


. 137, 625 


Thurman v Mootoo and another 






Vm., 254 


.. 


. 804 


Tipper Bros. v. Burchmore & Willis 






m. (Nov., 1881) 


.21 


. 689 


— Trustees o. Tipper . . 






Vm.,87.. 


. . < 


. 400 


Treu V. Gold Fields and Natal Coach Co. 




vm., 240 ; IX., 


12,74 


. 169, 285, 769 


— V. Harvey, Greenacre & Co. 






^ vm., 287 ; IX., 


4,29 


., 88,187,228,280 


TroUip t?. Tromp and another 






* L, 82, 180, 166 


. . • 


. 227,697,753 


Tromp V Colbome . . 






Phip.,47.. 


. . 


.. 494 


Trotter, in re 






1872,44.. 


.. 


.. 246,249 


Troy,tnr«.. 






vm., 289 


, , 


. 757 


Trubahawe v. Lippert 






vm., 166, 186, 


301 


. 12,222,285.417 


Tsange v. Pietermaritzburg Corporation 




n.,221 .. 


.. 


.. 511,588 


Tucker, in re 






xm., 145 


, , 


.. 238 


Tull, in re,. 






xm., 24 


, , 


. 243 


Tulley, in re 






1 July, 1868 


. • 


.. 822 


— V. Livingstone 






80 Nov., 1860 


, , 


. 80 


Tunmer, ex parte ,. 






n.,60 .. 


, , 


. 207 


TurnbuU, tn r« 






XI., 125 .. 


, , 


. 55 


— V, Company 






31 March, 1864 


. « . 


. 584 


— „. Kahts .. 






81 July, 1860 


.. 


.. 70,645 


Turner v. McQueen . . 






xn., 187.. 


.. 


.. 141 


— Bros., inre .. 






I., 244 .. 


, , 


.. 758 


— Bros. V. Green & Colville 






m. (March), 85 


, IV..6 


.. 896,417,428,495, 
496, 506. 507, 
509, 686, 694 


Turton, inre 






XIV., 272 


, , 


. 248 


Tyrrell, «n re 




.. 


1872.66 .. 


. • i 


. 817 


— V, Superintendent of Police, Pletermaritz- 
burs 


v., 199 .. 


•• 


. 99,404 


Tyzaok, <nf« 




.. 


9 Sept., 1862 


.. 


. 621 


Ugijana y. Clerk of the Peace 






XL, 228 


,, 


. 471 


Umakabeni v, Umakabeni . . 




• • 


6 Jan., 1868 


.. 


.. 582 






.. 


VI., 60 .. 


• • 


.. 450 


UmbulawA t^. PrtUer • • 




• • 


xn.,59 ., 


• • 


.• m 



Digitized by VjOOQIC 



INDEX TO CASES. 



xlvii. 



Nune of Case. 



Where Beported. 



Ool. in Digest. 



Umfondeni, tn rtf .. 

— V, Superintendent ol Police, Pieter- 

maritzburg 

Umgoaka v. Rose . . 

Umgidi and another v. Tiza's Trustee 

Umgombana v. Fleming 

Umhiongo v. Superintendent of Police, Pieter- 
maritzburg 

Umjoji and another r. Clerk of the Peace 

Umkomosijana v* Clerk of the Peace . . 

Umnyakenye v. Bernard . . • . 

TJmpiffo V Clerk of the Peace 
Umpinda v. Kel . . . . • • 

Umpofana r. Martens •. 

Umtakati, in re 

UniTelangange [v. Clerk of the Peace 
Umzinto Shipping Co., in re 
Undwebu v. Freeman . . • . 

Union Steamship Co. v, Brickhill 

— Steamship Co. v. Handels Compagnie . . 
Unobala v. Letter . . 
Upagade v. Bobinson . . ^ • . 

Upton V. Seymour .. 

Udqwanjana t?. Boyd . . • . 

Usitafane v. Zietsman 
Uys, in re . . . . • . 

— t;. Liversage . . . . . . 

— V. Yermaak 

Van Amsterdam v- Conguine 

— r. Taylor 
Tan Dam, in re 

Van dcr Byl r. Koch's Trustee 
Van der Byle A Stanton, in re 
Van der Merwe, in re 

— V. Van der Merwe's Executor . . 
Vanderplank, in re 

— V. Jacques 

— V. Vanderplank 
Van der Westhuize r- Umgomo 
Van Groenen v- Qorrie 

Van Muaohenbrook v Allison 
Van Prehn v. Gillespie 
Van Booyen, inre .. 

— v Laatz*s Trustee 
Van Tender I. Watson 

Vmi Wewel, in r« .. 

Va&ZwMlvFew 



VI., 238 .. 




. 823 


Vn., 147 




► . 467 


XrV., 88 




.. 466,470 


VI., 294 




». 333 


xm., 217; xrv. 


.78 


. 26,26 


X.. 131 . . 




.. 627 


1872, 61 




,. 28,87 


X., 168 .. 




.. 19, 29, 466, 466. 
468 


X.,46 .. 




.. 636 


v., 326 .. 




. 31. 634, 636 


xrv., 79 




.. 26,86 


1867, 100 




. . 466, 763 


XI., 169 




. 537 


v., 67 .. 




. 29,269,467,466 


xm., 116, 224 




. 113, 114, 116 


VI., 246 




. 427,442 


IX., 226 




.. 461,714,716,716 


n., 18 .. 




. 716 


Xn., 206 




. 686 


Xn., 882 




.. 428 


I., 214 .. 




.. 649 


XIV., 66 




.. 26,427 


Vm., 162 




.. 331 


1872, 92 




.. 244 


1867, 167, 160 




.. 87,216 


1867, 26, 96, 122 




.. 226,227,230,294, 
664, 671, 676. 
698, 696 


31 July, 1862 




.. 643 


29 Nov., 1862 




.. 636 


16 Sept., 1862 




.. 374 


1867.308 




.. 314 


1872,86 .. 




.. 749 


1871, 107 




.. 236 


1872, 104 




.. 274 


1872,46 .. 




.. 249 


Phip., 11 


• • 


.. 233 


1869, 206, 210; ] 


L870, 22 


.. 221 


Vin.,96 




.. 780 


IX., 102.. 




.. 396 


Vm., 191 




.. 674 


26 Sept., 1866 




.. 602 


2Biay, 1861; VUl., 34 


.. 369,621 


vm., 108 


.. 


.. 366 


11 Sept.. 1866 


• • 


.. 696 


XIV.. 11.. 


• • 


.. 240 


1869,62.. 


• « 


.. 280 
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"Varty, in re 




1871, 23 . . 






747 


—> V. Nixen and another 




xra..73 






639 


Yathagaree v. Clerk of the Peace 




Xm., 222 






184 


Vause, Slatter & Co. v. Greene 




Vm., 126 






51, 158, 428 


Year v. Vear 




Vm.,206 






482 


Venus Developing Syndicate, in re 




Xn., 47, 219, 222 






112,117,118,121. 
123 


Yerachitty v Pietermaritzburg Corporation 




m. (March), 8 






521 


Yerasammy p, Ramalingen . . 




I., 244 .. 






680 


Yermaak, in re 




vm., 36 ; XI., 806 




262 


Vesajie v. Vesajie . . 




VI., 176 .. 


.. 




286 


Yetohv. Vetch 




m. (Jan.), 44 


. . 




276 


♦' Victoria," the, v. Soott. Guthrie A Co. 




XI., 129 .. 


.. 




720 


Vincent v. Brown . . 




1878-9, 12 ;. I., 8 


• • 




26, 98, 134. 473 


Vinden and others v- Naidoo 




xn., 266 


..f 




467 


Vinnecombe v. Poynton & Sons 




v., 154 .. 


, , 




899 


Yos v. Colonial Government 




Xn.,337; xm, 7, 26; XIV., 
201, 266 


14, 188, 189, 191, 
192, 245, 669, 
677, 694, 667, 
764,771,772 


Waoe, in r« 




vm., 246 






499 


Wackemow, tn r e . . 




n.,112 .. 






241 


Waddelove, tn re .. 




4 Nov., 1862 






747 


Waldron & Co. v. Mason 




IX.,251 .. 






167 


Walkden r. Natal Government Railways 




n.,222 .. 






202, 203 


Walker, fw re 




1867, 131 ; 1872, 29, 
(March), 87 ; XH., 


39 ;m. 
169 


206, 342, 876, 386, 
726,728 


— ». Funwayo 




IX., 206 .. 


.. 




431 


— V.Robinson 




1870, 106 


, , 




296, 298, 299. 882 


Wallftoe V. West .. 




xm., 171 


, , 




86 


Waller <fe Co. v. Wolder A Co. 




IX., 65 .. 


.. 




138, 361 


Walsh, in re 




IX., 168; XL, 169 




243,244,486 


Walter, «n re 




XIV., 135 






316, 877 


Walton V. Jantje . . 




v., 92 .. 






168,298 


— V.Wood .. 




IX., 106 . . 






417 


— & Tatham v. Gibson 




n.,84 .. 






147 


— & Zietsman, tn re . . 




m. (Sept.), 28 






390.443 


Wanker, t n re 




XIV., 112 






733 


Ward r. Moore 




I., 146 . . 






668 


— t?. Toplan . . 




IX., 80 . . 






468 


Warden v Eendrick 




10 January, 1866 






21 


Warwick v. Ford Bros. 




m. (July), 6 






607 


Watklnson*s Executor v. Morris 




Vn.,238.. 






67 


Watling, tn re 




Vn., 89 .. 






239 


Watson, ex parte . . 




I., 168, 169. 213 






384,600 


— tnre 




VI., 269 . . 






769 


— V. Macleod.. 




I., 262 . . 






898, 681 


— V Myers . . 




m. (March), 83 






46 


— V. Steyn .. 




1867, 137. . 






41 


— V. Watson., 


• • 


SO May, 1861 


• • 




567 
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1867,184 


.. 412 


Xm., 218 


.. 463.672 


July 5, 1860 


.. 658,665 


Vn., 212 


.. 725 


Vn., 181 


.. 432 


1867, 248 


.. 343.347 


xn.,26 .. 


.. 539 


I., 13; Xn., 129 .. 


.. 612.614.753 


1874. 61 . . 


.. 720 


v., 216 .. 


. . 572. 674, 603 


n.. 49 . . 


.. 620 


VII., 78 ; IX.. 6 . . 


. . 7, 198, 681 


1867. 177 


.. 61 


VI., 275 . . 


.. 157,734 


VIL, 176 


. . 226, 270, 271, 681 


m. (July), 33 


.. 530 


I., 263 . . 


.. 674 


vn., 171.. 


.. 244 


XIV., 18 . . 


.. 469 


1871, 168; 1872,36,53 


.. 228,572,610 


I., 189 ; IX., 140 . . 


.. 357,412 


I., 162 . . 


.. 624,769 


1871, 66 . . 


..36 


XL, 3 . . 


.. 360 


VII., 16 .. 


.. 19,4.56 


VI., 16, 147 


. . 193, 196, 378 


IV., 88; v., 161,338 


.. 5,63,64,163,226, 
601 


XIV., 65 . . 


.. 437,438 


VI., 60 .. 


.. 281 


23 Sept., 1863 


.. 672 


II., 183; III. (Jan.). 32 


.. 195,197 


XL, 292 .. 


.. 483 


II., 24 . . 


.. 36,634,661 


I., 232 . . 


.. 35,649,650 


XL, 277 ; XIL, 1 . . 


.. 276,283,294 


L, 10 


.. 150,270,606 


xni..69.. 


.. 243 


1 May. 1861 
1871, 67 . . 


.. 241 
.. 73,638 


1870,113 


.. 85 


1878-9. 1 


.. 60,207,554,676 


XITL, 195 


.. 7,55 


1871, :> .. 


.. 483 


21M;vrca, L«n .. 


.. ODO 



Watson 9. Wilkins* Executors 

— V. Woodhouae 

— V' Zeederberg 

— Estate t7. Stock 

— Executors v. Stock . . 

— & Sons, in re 
Weber ©. Colenbrander 
Webster, in re 
Weir V. Union Steamship Co. 
Welboroe r* Froomberg & Nathan 
Welch, exparte 

— in re 

— V. Williams . . 

~ Curators r. Welch 

— Executors v. Welch . . 

Weldon v. Pietermaritzburg Corporation 

— r. Weldon . . 

Weller r. Napier's Executor . . 
West r. Wallace 

Westley, Bichards & Co. r. Stuart 
Wheeler, in re 

— V- Adler Bros, and Thompson & Co. 

— r. Dill <fe Co. 
Whipp, Grant & Co. .in re . . 

— Grant & Co. v. Goswent 
White, in r« 

— r. Brown 

— V- Turton . . 

— r. White .. 
Whitehead v. Natal Bailway Co. 
Whitelaw, in re 

— V. James. . 

— r. Whitelaw 

— Bros., in re 
Whiteman v- Whiteman 
Whittaker tt. Whittaker 
Wicht, in re 

Wigget, in re 
Wilhehn r. Birkett . . 

— r.Wood .. 

— Estate p. Shepstone . . 
Wilkes, hire 

Wilkins, in re 

r. Ikrgtheil 
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Name of Case. 


Where Reported. 


Col. in Digest. 


Wilkinson, inre ., 


., 1871.172 




384 


— 


& Co., in re 


.. m. (Jan.), 34 


. . 


308 


Williams, inre 


.. 1870, 6; v., 288 


; VL, 200; 


206.230,274,292, 






VII., 98 




332, 363, 378 


— 


V. Brooks and another 


. . 1867, 18 . . 




125, 127 


— 


V. Dobb . . 


.. Vn., 131.. 




144 


— 


r. Gee . . 


. . XIV., 47 . . 




27, 440, 441 


— 


V. Gibson . . 


.. XL, 81 .. 




607 


— 


V. Powell . . 


.. 3 March, 1863 




645 


— 


V. Sparks . . 


.. XIL,65 .. 




675 


— 


V. Tatham 


. . 3 March, 1868 




68,647 


— 


V. Victoria Club 


.. 1867,252.. 




636 


— 


1). Williams 


. . IX., 123 . . 




285 


— 


r. Wood . . 


. . 3 March, 1863 




76,651 


— 


Estate V. De Gersigny 


.. I., 139 .. 




663. 654, 666 


— 


Trustees v. Williams 


.. vn.,93 .. 




272, 276 


Williamson, inre , . . . . , 


.. VI„229 .. 




368 


WiUis 


v» Bester 


.. XII., 335., 




16 


V 


. Cauvin 


.. IV., 97 .. 




416, 461 


— 


V, Gepu 


.. v.. 208 .. 




636,636 


— t 


'. Hoffmann . . . . . . 


.. 7 July, 1863 




864 


— t 


'. Parker and another . . 


.. IX., 28 .. 




268 


— 1 


}. Seward 


.. Xn., 86, 172 




46, 160. 164, 167 


^yillBon, inre 


.. I., 16, 46.. 




848,346 


— 


V, Adams . . 


.. VII., 129.. 


.. 


614 


Wilson, in re 


.. 4 Nov., 1864; VL.231 


276, 329, 331 


.— 


V. Behrens . . 


. . 29 March, 1864 




218 


— 


V. Grieves . . 


.. XL, 160 .. 




472 


— 


V. Potter . . 


.. xn., 139.. 




2 


— 


v. Power . . 


.. vn., 165.. 




454, 688 


—. 


v» Wilson . . 


. . IX., 100 . . 




279 


— 


V. Winter's Trustees . . 


.. 1867,176.. 




814, 899 


— . 


Executors tJ. Wilson » » 


.. v., 316, 323 




622, 634 


— 


& Co. v. liolleston and another 


. . 1867, 27 . . 




134 


— 


& Co. V, Van Rooyen . . 


.. vn., 117.. 




645 


— 


& Durno, inre 


.. v., 67, 291 




427, 440, 583 


— 


& Smith, in re. Kx parte Smith 


.. n.,92 .. 




649 


Wlltshler v, Inanda Licensing Board . . 


.. XI., 68 .. 




407 


Winder 


tin re 


.. 1872,27 .. 




640, 774 


— 


V. Natal Land and Colonization Co. 


.. L,99 




674 


Wlnstanley, inre ,, 


.. v., 230 .. 




819 


Winter, inre 


. . 1867, 132, 275 ; L 


47,184 .. 


60, 317, 840, 862, 
711 


_ 


V. Natal Investment Co. 


. . L, 46 


• • • • 


573 


— 


V. Parker, Wood & Co. and others 


., VI., 171. 204 


« • • • 


814,816,872,882, 
626 


_ 


t?. Player ., 


.. 4 Nov., 1862 


• « • • 


688 


-. 


V, Winter .. 


., vn.,107.. 


• • • • 


882 
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Name of Case. 


Where Reported. 


Col. in Digest. 


Winter's Estate v. Odell 


. . 1867. 167 


482 


— Estates. WUls 


. , 1867, 185, 160 


429 


— Trustees v. Handley & Dixon 


.. 1867,189 


862 


Winterboer, inre ,. 


.. Vm.,118; IX., 43 


860, 756, 767 


Wirsing, fnr« 


.. 9 Sept., 1862 


884 


— V. Elphinstone 


.. IV.,85 


760 


Wise©. Wise 


.. 1867,289; 1869,10 


280,281 


Woelfif A Lennox v. Jonas . . 


.. n.,221 


41, 610 


Wolff, in r« 


.. Vn., 170 


246 


Wolhuter v. Goaws . . 


.. 8 March, 1868 


648 


Wood, inre 


.. XI.. 77, 227. 286 .. 


248, 868, 879 


— V. Ashton 


.. 1869,187 


40, 298, 462 


— r. Reynolds. 


.. m. (Jan.), 81 .. 


40,46 


— V. Wheeler A Co. and and others 


.. VI., 260 


110 


— V.Wood 


.. 1870.48,44,46 .. 


278,284,416,662, 
604 


Woods, in r« 


.. 1870, 140, 165; I.. 179; XIV., 
177 


842, 600, 764 


— V. Farmer . . 


. . 1867, 181 


18, 68, 689 




.. XI.,271 


654 


Wooll8,tnre 


.. XIV., Ill 


778 


Wright, in r« 


.. 1871.168 


848 


— r. Tennant 


.. 1870,78 


858. 577, 598 


Wallaert, in fv 


.. vm.,87 


246 


WyUe, in rtf 


.. X.,8 


68 


Wyllie. in r« 


.. U.,69 


199 


Xekwana v. flastwood 


.. 1871,91 


19,21 


leaman v. Finlayson 


.. 4 Nov., 1862 


78,641 


Young r. Kruger 


.. XI., 289 


28,687 


- ©.Oakel 


.. I., 197 


687 


- Men's fchristian Association v. 
maritftbnrg Corporation 


Pieter. VI., 299 


617 


Zambolana's £itate v, Majara 


.. I., 16, 188 


400 


Zeederberg, in f^ 


.. 1867,26,78,95,99,106,826; 
1869, 87 


811,835,868,865, 
868,604 


— V. dolling 


.. IX.,58 


646, 727. 


Zeederberg's Trustees i^. Zeederberg . . 


.. 1867,155 


268 


Zietsman, in r6 


.. 1872, 104 ; vn., 26 


246,486 


— V. Boflhoif 


.. 1871,45,108,180 


187, 421, 598 


— u. De Blanche 


.. I.,260 


297 


— V. Walker 


.. 1870. Ill ; 1871, 66 


67,58 


Zuurberg Gold Mining Co., inte 


. . vn., 191 


104,555 


Kwalakapi v. Jardine 


.» Xin.»266 


18, 28, 464, 588 
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ERRATA. 

Column 262. ShepOone v. Qrave$, line 2, for " not obligatory " read " obligatory.*' 

Ck)lanm 701. The third and fourth references to Fynney v. Craggs* Executon^ should be to 
Jaleeya v. Pechey Bros., VI., 286. 

In line 2, under " Seller's Insolvency. Dominium." For " not the registered 
owner," read »* the registered owner." 
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A DIGEST 



OF THB 



NATAL LAW REPORTS. 



UP TO THE END OF THE YBAK 1893. 



ABANDONMENT. 

Bridenee and Pleading.]— Abandonment is 
a sacrifice of right, and the evidence to prove it 
should be clear. It moBt be specially pleaded. 
BrereUm and another v. HiU Catherine,— Xl., 31. 



ABDUCTION.— See Native. 



ACCIDBNT.— See also Cabrier, Ship. 

Injuries tiiffered in SpoFt]— Accidental in- 
juries suffered in sport or ludi by one taking part 
therein, at the hands of another also taking part 
therein, even though caused by want of skill, are 
not set down to ctUpq and are not actionable. 
8ted V. P«aman,— 1877, 22. 



ACCOMMODATION NOTE. - See 

Bills of Exchanob, &o. 



ACCOUNT. 

AetioB on.] — In an action upon an account of 
Bev^ years* standing, comprising unproved de- 
tails stated generally to be correct, the account 
having been admitted as correct by the defendant 
who was in default, the Court in giving judgment 
for the amount claUned, did so subject to the pro- 
duction of proper vouchers to the satisfaction of 
fco Uttter. Spencer v. TyonUonf—ll., 30. 



Liability to Render.]— Persons to whom others 
are liable to account, such as partners, agents, and 
managers, are entitled to have accounts taken in 
form of law, i.e., before the Court or the Master, 
unless an account has already been rendered and 
agreed to. Where an account had been rendered, 
the Court, in referring to the Master to take an 
account, by consent, ordered the account ahready 
rendered to be taken as correct, save in respect of 
apparent errors or those shown by the plaintiff to 
exist. Amod v. Amod,—Yl»i 288. 

Order for.]— An order to take accounts under a 
judgment of the Privy Council, means an account- 
ing before the Master. Baxter v. Beningfield,— 
IX., 44. 

lotion for. Pleading.]— Defendant had in- 
vested moneys entrusted to him by plamtiff: 
Held, That it was no answer to a demand for 
accounts to plead that defendant was willing to 
pay over the balance when he had collected.it. 
Reference to Master to take an account. WUson 
V. PoW«-,— Xn., 139. 

Particttlan ot— See PLBADiNa. 

loconntt in InBolvency.— See Insolvency. 

Icconnts of ftxecntor. — See Executor. 

Iccouttts of Official Manager.— See Company. 

MagiBtrate't Juriidiciiwi.— See Magibtbate's 

COUBT. 



ACKNOWLEDGMENT OF DEBT. 

ProTisional Sentence on.— See Pbovibional 
Sentence. 

Payment by Instalments.]- Defendants gave 
an actnowledgment of debt and promised to pay 
by instalments; Held, That the nonpayment of 
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ACTION. 



certain instalments did not entitle plainti£f to re- 
cover the whole debt, in the absence of any condi- 
tion to that effect. Lyne db Co, v. Orchard — 
1872, 1, 2. 

Protest of.] — Protest is not necessary in the 
case of a foreign acknowledgment of debt. Diviini 
V. Ilupfield^s Executory— YLf 75. . 



ACT OP QOD.— See Municipal C5obpoba- 
TioN (V). Ship. 



ACT OP INSOLVENCY.-See 

Inbolvenct. 



ACT OP STATE.— See Native. 



ACTION. — See also Pleadino. Practice. 

Abandonment of Suit— Jnd^ent]— The 

omission of the name of a defendant from the 
declaration and the service of the declaration 
upon him in that state would seem to be an indi- 
cation that he was not to be proceeded against in 
the action. Leave therefore granted to such 
defendant to sign judgment against plaintiff. 
Standard Bank v. IVintery—L, 186. 

Removal of Salt*— See Practice. 

Capacity of Parties— Res Judicata.— Plam- 
tiff sued defendants jointly and severally, for the 
balance of costs due in respect of an action be- 
tween the parties, and for damages. Defendants 
excepted to the declaration on the ground that, in 
the former proceedings, judgment having been 
given against them in an official capacity, it was 
not now competent for plaintiff to call in question 
such capacity, or to sc^ to vary the judgment. 
Held : — That as there was not sufficient upon the 
record to shew the nature of the liability, in the 
previous action, of the present defendants, the 
evidence on that point being conflicting, the ex- 
ceptions should be disallowed, save those to clauses 
in the declaration directly questioning the capa- 
city of the plaintiffs in the former action and now 
defendants, which last named exception shoifld be 
sustained. Schulzey. Crawley and others ^ — XIV., 6. 

Death of Party.]— Defendant havmg died 
during an adjournment of the hearing, the Ck>urt 
intimated that the Master should be asked to call 
a meeting of next of kin for the election of an 
executor dative. Pietermaritzburg Corporation v. 
Came^y,— XIV., 106, 



Cession of lotion— Rules as to.]— Bights of 
action are ceded by any expression of intention 
for the purpose on the part of the ceder or ces- 
sionary. All obligations or rights of action which 
pertain to the goods of the ceder can, with but 
few exceptions, be ceded, without the consent of 
the debtor. A hope of a future right of action may 
be effectually transferred ; and, similarly, a debt 
due on a condition or on a future day, and all 
debts or other property in litigation. The cession 
cannot be revoked against the cessionary's con- 
sent, and a second cession by the ceder, if not 
always, at least after notice to ihe debtor. McNeil 
V. Robertson's TrusUes,—UI., (Sept.) 18. 

lotion in Defeasance of Interdict.- See 

Interdict. 

Intervention— Spiritnal Interest.]— A spiri- 
tual interest can give no right of intervention, 
which can only be allowed where questions of 
property or contract are involved. Bishop of Natal 
v- irOZi,— 1867, 3, 60. 

—by Churchwarden.]- See Church. 

— Pecuniary Interest.] — Intervention may be 
allowed to a person who has an interest in the 
action. Applicant was the editor of a newspaper, 
the publishers of which were being sued for an 
alleged libel therein. It appeared that he was 
pecuniarily interested in tne newspaper, being 
also pecuniarily responsible to the defendants for 
the literary articles. Held: That the applicant's 
interest was such as to justify his being allowed 
to intervene as defendant in the action. Alejc- 
under v. Vause, Slatter (& Co.,—W., 171. 



lotion against Public Offlcer.- 

PuBLic Officer. 



-See Crown. 



Iction iigainst Municipal Corporation. — 

See Municipal Corporation. 

See also various other Titles for actions against 
particular persons. 

—Predecessor in Title.] — The defendant was 
sued on a mortgage bond passed by her husband to 
secure an overdraft of her banking account. The 
plea averred that the money received from the 
mort^gee and paid into the h&nk had been so paid 
on account of a debt for which defendant was not 
responsible, thus implying the allowance by the 
bank of unauthorised dealings with her account : 
Held, that as the bank might be substantially the 
mortgagee's predecessor in title, they could be 
allowed to join in the replication, without disturb- 
ing the other pleadings. Shaw v. Bond^ — V., 61. 

Multiplicity of Iction— Splitting Claim.]— 

Where there is one cause of action, a claim can- 
not be split up. Hipkin v. Durban Club Building 
Society,— ISn, 135, 144. 

Plaintiff sued for damages, in respect of defen- 
dant's unlawful seizure of 5 head of cattle. He 
claimed damages for 2 head only, so as to bring 
the case within a magistrate's jurisdiction. Held : 
— That the magistrate was right in hearing the case 
and giving judgment as to the 2 head of cattle, 
without requiring plaintiff to waive his claim 
for damages for Uie seizure of the other cattle; 
inasmuch as plaintiff had the right to bring his 
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aotion for damages in reepeot of each head of oattle 
seixed. Jordan y. Manota^ — lY., 103. Jordan v. 
UwtthyinagaH, ib., 107- 

— Ceitt.— See Costs. 

Cireaity of JLction.] — Oar law refuses to re- 
eogniae the subtilties of the names of actions and 
circuity of action. Sjnert v. McKenzie, — VI., 24. 

Herina of Suit— InteFYening Defendant.] 

—Applicants had intervened in an action brought 
Bome years previously, which action had been 
abandoned by the plaintiff. They now moved for 
an order joining the other defendants* executors, 
and for leave to set the case down for trial, or to 
revive the suit, with the object of obtaining a 
jadgment against the defendants. Held: — That 
the application should be refused, the action being 
without a plaintiff and therefore dead- Colonial 
Gonermnent v. Brown and others^ — ^VI., 196. 

Aetkni on Forei^ Contpaoi— Reqnititet.]— 

Bee Edictal Citation. Juiubdiction. 

PorchMe of Unoertainiy of Iction.]— The 

Lex In the Code, prohibiting the purchase of the 
onoertainty of a suit is, apparently, not confined 
to Advocates and Attorneys in the suit, but ex- 
tends to all persons. The connection between the 
agreement and the action must be shown in order 
to defeat the former. It is not, however, illegal 
to agree with another to bear part of that other's 
cost of litigation. Nor can it he said that a part- 
nership may not be legally entered into, though 
tiie bringing or defending an action may be one 
of the results. HoUard v. ZieUman,—Yl., 98. 

Plaintiff sued defendant for payments made in 
respect of costs in certain actions, under an agree- 
inent providing that the parties should be partners 
in oertain claims to lana, the particulars of which 
were known by the defendant but not by the 
plaintiff. The agreement stipulated that the costs 
and expenses should be bome equally by the 
parties, and the nett profits equally divided. 
Hkld: — That this agreement, as a whole, did not 
come within the rule prohibiting a contract de 
quota UtU. As the declaration did not aver a 
ecmneetion of the claim with the actions, an ex- 
e^on to the whole agreement should be disal- 
lowed,— ift- 

FoFel^ lotion— Bet Off of.]— When a defen- 
dant in an action in Natal was suing the plaintiff 
in a foreign Court (in the Transvaal. Held: — 
That defendant was entitled to set off against the 
smt here the matter of claim in the Transvaal 
CJcrart. hltiu v. Broum,—V,, 161. 

Claim not exceeding £80.]— See Practicb. 

MalidooB CItU Prooeedinga— ^^Contomelia" 
w "Cahnnnia.l— By English law, an action 
cannot be maintained for the mere bringing of a 
civil action — except in the case of bankruptcy or 
^rinding-up proceedings — ^whatever may be the 
allegation contained in it, and even though it were 
brought maliciously, and without reasonable and 
probable cause. Under our law, however, while 
a person is not liable for enforcing at law what he 
ooQiiders to be his rights, it is declared that if un- 
foQsM tegial prooeedings, thoQ^ merelj of A olYil 



nature, be instituted with ealumnia or for the pur- 
pose of contumely, they afford a right of action. 
But the animus injuriandi is an essential. 
**Galumnia" was the word used in repect of a 
civil action, instituted or prosecuted, mala fide^ 
with the knowledge of the absence of all right. 
'* CoiUumelia " was an offence committed by dolus 
Tnalus with the object of affronting another, with 
a malicious mind, the contumely being estimated 
from the purpose of the person offering it. ** Con- 
tumeUa** arises where proceedings are taken simply 
for the purpose of degradation and insult. In the 
case of ealumnia^ damages were not given, the 
liability extending only to costs and actual loss. 
In the case of contumelia, however, the limit of 
damages was, in effect, compensation for the 
affront, as far as money oould compensate. [See 
also Interdiot.] Natal Land and CoUmsaHon 
Company v. Schiissler dk Co., — V., 10. 



ADULTERY.— See Husband and Wife. 
Native. 



ADVOCATE. 

1. Admission, 

2. When acting as Counsel [See also Gostb. Prac- 

tice (Tbial).] 

3. As Agent in Inferior Court. Bee Maoibtbats's 

CJoubt. 

4. Fees of. 

5. Contempt of Court by, 

6. Holding Clients Deeds, 



I. AnmssiON. 

Qaaliflication at Public Judicial Offlcer.l— 

Applicant had been admitted an Attorney in 1878 
by reason of his qualification as Begistrar of 
the Native Court of Appeal (Bule 3, 17 Sept., 
1877). He never practised, but remained in the 

C' he service, and at the time of the appl'cation 
been a Besident Magistrate for over ten years: 
Held (the majority of the Court expressing some 
doubt), that the applicant was now qualified for 
admission as an Advocate, by reason of his service 
as a Besident Magistrate. (Bule 14 of 7 April, 
1863.) In re C/iad«?tc&,— XrV., 62. 

IdmisBion of Candidate (Prior to Rules of 
3rd Jany.. 1893.1 — ^An application for admission 
as a candidate Advocate was opposed by the Law 
Society, on the ground that the application was 
promoted by the Town Council, of which appli- 
cant was Clerk, to enable him to conduct cases in 
the Magistrate's Court, and not for the purpose of 
attending the sittings of the Court. The appli- 
cant, however, stated on oath that he promised to 

use hi* boet eodoftVQurg to fulfil tb« tonxM and 
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conditions of the Bales of Court, and that he 
would apply for admission as soon as entitled. 
In granting an order for admission as candidate, 
Connor, C.J.: remarked that he would have 
thought it a fair objection if the applicant had 
not intended to become an Advocate. In re 
Stramck,—V., 73. 

Ippearance to be Sworn— Practice.]— An 

advocate or attorney when appearing in Court to 
take the oaths upon admission must be robed. 
In re Wilkes,— KBl., 196. 

An Attorney seeking admission as an Advocate 
must be robed when appearing in Court to take 
the oath. In re Boshoffy—XH.t 63. 

AdmisBion after SerYioe at Attorney.]— 

When an Attorney of the Supreme Court had 
practiced on circuit as an Advocate for three; 
vears from the date of his admission as Attorney, 
he was entitled, under the Rules of 17th Sep- 
tember, 1877, to admission as an advocate. In \ 
re Chadwick,—y ,y 200. ■ 



2. When acting as Counsel. — (See also Costs. 
Pbactice (Trial). 

Specifying ComiBel.]— On an application by a 
Curator Bonis for leave to bring an action, leave 
was asked to retain tiie Attorney-General. Held : — 
That it is not desirable to specify counsel- In re 
Estate Welch,— Vn,, 78. 

Watching Brietl— A defendant in default may 
give counsel a watching brief. Cope v. Jacques, — 
Phip. 10. 

8. As agent in Inferior Court — See Magistrate's 

COUBT. 

4. Fees of. 

Between Party and Party.— See Costs. 

Native Client]— By thJe Rule of Court of 30th 
November, 1859, and 22nd August, 1882, no 
higher fee than five guineas may be allowed for 
conducting the defence of a native in a criminal 
trial, unless there be a written agreement ap- 
proved by the Secretary for Native Affairs. 
Held: — That the Court had no jurisdiction to 
interfere in a case in which the Secretary for 
Native Affairs had refused to sanction an agree- 
ment for a higher fee. Regina v. Ukuni, — IX., 
234. 

Country Agent.— See Costs. 

CogtB at Attorney.] — An Advocate who is not 
on the roll of attorneys of the Supreme Court is 
not entitled to charge attorneys' fees, and is only 
allowed such counsel's fees as have been con- 
tracted for by his client. Where an attorney on 
the roll has been substituted for such advocate 
during the pleadings, his charges as attorney may 
be allowed from Uie time of his appointment. 
Roy V. Ladysndth Local Board, — IX., 32. 

Action to Recover Fees.]— An Advocate of the 
Supreme Court can bring an action for his fees. 
It is doubtful whether the English rule, derived 



from Boman Law, that no such action lay, can 
be applied to an advocate who is also an attorney, 
even in a Colony in which the English Common 
Law prevails. The Roman Dutch authorities not 
only do not prohibit an advocate from suing for 
his fees, but many state that this may be done, 
subject to taxation, the distinction between merces 
and honorarium having, to that extent, ceased to 
operate. It is, however, a question whether such 
a suit may be brought in any but the highest 
Court. An attorney who employs counsel is liable 
to be sued for the fees due to the latter. Baker 
(0 Laughton v. Harvard, — VII., 63. 

Fees in SaccesBfol Forma Panperis Case.— 

See Costs. 

Fees when Snitor.]— An Advocate who is a 
suitor, and who conducts his own case, If success- 
ful, is entitled to counsePs fees as part of the costs. 
Shepstone v. Colonial Securities Company, — IV., 80. 

5. Contempt of Court as Suitor. 

How Punished.] — It has been held by the 
Privy Council that an advocate, being a soitor, 
who has committed a contempt of Court in con- 
nection with his case, should not be punished pro- 
fessionally for the contempt, but personally, as 
any other suitor, — ib, — 

Holding Clients* Deeds.] — An advocate hold- 
ing deeds on account of unpaid costs is entitled to 
notice of an application for certified oopies. In 
re Elliott,—lS7l, 18. 



AFFIDAVIT. — See Appeal. Practick. 



AFFILIATION. 

Grounds of Public Policy.]— On grounds of 
public policy a child bom in lawful wedlock can- 
not be basterdised where it is perfectly consistent 
with the facts of the case that the husband might 
be the father. 

An affiliation action in which the declaration 
relied on the birth of a child in wedlock eight 
months after marriage, dismissed with costs. 
Johnson v. Story,— 1BQ9, 116. 

MaintenanceofChild— Costs.]— Both parents 
of an illegitimate child are bound to support their 
offspring. Where the father had offered £1 10s. Od. 
a month, the Court considered that sum to be 
sufficient, and ordered it to be paid for the sup- 
port of the child until the age of 16 years. Costs 
given against defendant, though the sum awarded 
had been tendered and was much less than the 
claim. Cook v. Purefoy, — XI., 258. 



AGENT,— See Pbincipaij aio) Agent. 
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AGENT IN MAOISTBATS'S 
COURT.— ^«e Magibtbatb's CJoubt. 



AGISTMENT —See Cattlb. 



AGBEEMENT*— See Contract. Stamps. 



ALIEN.— See Lzoislatiyb Council. 



ALIMONY.— See Husband and Wife. 



ALLOCATION QF PAYMENTS.- 

See Payment. 



ANIMALS.— See Doo. Cattle. Horse. 



ANNUITY -BOND FOR -IN 
TEREST* — See Interest. 



ANTENUPTIAL CONTRACT. 

Husband A2n> Wife. Stamps. 



—See 



APPEAL AND REVIEW. 

L Statutory Bight. 

n. Appeal to Privy Council. 
HL Fbom Maoutbate's Courts. 
IV. From Othsb Courts or Tribunals. 



I. Statutory Bight. 

StatutOFy Right of AppeaL]— Where a 

Statute gives a special right of appeal, the mode 
of appeal is confined to the terms of the Statute. 
Jtoseveare v. PietermariUburg Corporation, — II., 
174. 

n. To Privy Council- 

Hatnre of Appealable Jadgment orOrder.]— 

An appeal may be allowed from an order upon 
exceptions going to the whole cause of action. 
Koch's Trustee v. Vander Byl—IBIO, 149. L, and 
S, A. Bank v. Natal Investrnent Company, — 
1871, 17. 

Where an order on exceptions decides points 
which materiallv affect the action, an appeal is, 
semble, allowable. Salm(m v. Lomond and 
others,— Y., 137. 

An absolution from the instance being final in 
the action in which it is pronounced, is a ** final 
judgment" from which an appeal lies to the 
Privy Council. Edwards v. Bishop of Maritz- 
burg,— IK., 25. 

An interdict, not being a perpetual interdict, is 
not a final order in a civil suit or action within 
the Bules of July 13th, 1870, for Privy Council 
appeals. St. PauTs Churchwardens v. Johnsou 
and another,— XI., 60. 

Appealable Amoimtl — Leave to appeal 
granted on the usual conditions in respect of a 
judgment for £461 6s. Od. and interest. London 
and South African Bank v. Behrens,—imd, 217. 

Where the sum in dispute was a difference in 
value of shares, under £500, but the judgment 
authorised execution for, and dealt with, a sum 
of over £500, Held, that an appeal lay to the 
Privy Council. Adler v. De Waal,—V., 305. 

The right to use a cemetery, in respect of which 
the appellants had been interdicted from interfer- 
ing (see Church), unless shown to be of the value 
of £500, is not of the appealable amount. St. 
PauVs Churchwardens v. Johnson and another, — 
XI., 60. 

Where the action, though for a specific sum of 
less than £500, involved a claim by plaintiff for 
a life income of £200 to £300 a year, absolution 
from the instance having been given. Held : — 
That the case was one in which leave could be 
given to appeal to the Privy Council, the amount 
being over £500. When, however, a judgment is 
for less than £500, the Court cannot grant leave 
to appeal merely because the principle of the 
decision would apply to other cases, between 
different parties, involving, in all, more than 
£500. Edwards v. Bishop of MariUlmrg,—IK., 25. 

The Court will not give leave to appeal to the 
Privy Council where the judgment sought to be 
appealed from involves a life interest in a property 
sold under judicial process for £10, and not shown 
to be of the value of £500. Bester v. Willis,— 
XI., 111. 

The appellant had sued for £1,000 as damages 
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for trespass, and had reoDvered £25. On applica- 
tion for a new trial, the defendant had been 
absolved from the instanoe {vide Trespass). In 
applying for leave to appeal to the Privy Council 
it was urged that, according to the plaintiff's 
evidence, Uie effect of the jud^ent would be to ' 
ruin his business as a stock-farmer, in which he 
had invested £4,000, but this was unsupported by 
other evidence, the actual damage being estimated 
at £30 or £85. Held:— That the appealable 
amount had to be ascertained on the basis of the 
damage occasioned by the judgment, without 
regard to the sum orimnally claimed. That as 
the applicant had failed to show that he had been 
so prejudiced to the extent of upwards of £500, 
an appeal could not be allowed by the Supreme 
Court. Henwood v. Traffard and o«/ier«,— XI., 
120. 

Where the unount in dispute was a balance 
under £500 of an account exceeding in the aggre- 
gate that amount, and an application for leave to 
appeal to the Privy Council was opposed on the 
ground that the sum at issue was not of the ap- 
pealable amount — ^the Court made no order, leav- 
ing the applicants to move the Privy CouncU. 
NaUU Bank v. £ond,— V., 196. 

In an application for leave to appeal from a 
judgment, absolving defendant from the instance 
in an action by the Colonial Government to 
compel defendant to give transfer of land taken 
for railway puiposes (see Bailway). Held: — 
That, as the judgment did not necessarily rule 
that transfer could not be obtained by adopting 
certain statutory proceedings, it did not appear 
that a matter of £500 was necessarilv involved. 
The application was therefore refused, though it 
was urged that the action was a representative 
one, involving questions of great public importance 
and the construction of two Acts of the Legisla- 
ture. Colonial Oovemment v. The Natal Land 
and CoUmuaHon Company, — ^VIII., 98. 

Time mrithln which Ipplioation may be 
made«l — Where judgment had been given on the 
28th of a term month, defendant applied on the 
last day of term for an extension of the time for 
appeal : — Held, that an order might be granted 
giving leave to apply for permission to appeal at 
any time within the first four days of the follow- 
ing term; and subsequently, it appearing that 
endeavours were being made for a compromise, 
until the 15th of that month. Cato v. Aldridge, — 
1867, 276. 

A petition for leave to appeal must be lodged 
withm fourteen days from the judgment. And 
although (in the opinion of Connor, C.J.) the 
Bule contemplates an opportunity of moving the 
Court within that time, yet the Supreme Court 
having held otherwise, its decision is binding. 
Holidays, however, are not reckoned. Salmon v. 
Lamond and others, — V., 137. 

The Bules for Privy Council appeala require 
that the appellant's petition must oe presented 
within 14 days after the judgment. Where the 
appellant had sworn to and lodged his petition 
wimin the 14 days, but the affidavit on which the 
motion was to be made had not been filed within 
that time, and the appellant had moved the 
Qqwc\ oa the first day of its sitting after the 



fourteen days, though in the following term. 
Held :— That the Bules had been complied with. 
AdUr V. De Waal—y„ 805. 

Applicants moved "for leave to appeal from a 
judgment pronounced nearly two years previously 
declaring the respondents entitled to compensation 
for the removal of an obstruction in a public 
street, the amount of such compensation to be 
fixed by the Municipal Court of Assessors (see 
Municipal Cobporation). From various causes, 
no award had been arrived at by the Municipal 
Court : — Held, that the judgment of the Supreme 
Court being final as to defendants' right to com- 
pensation, the application for leave to appeal 
ought to have been made within fourteen days 
thereafter, and could not be granted. Pieter- 
maritzburg Corporation v. Natal Land aiid 
Colonization Company, — VII., 14. 

The application for leave to appeal to the 
Privy Council must be made within fourteen days 
after the judgment or as soon thereafter as the 
Court can hear it. Lodging the petition with the 
Begistrar is not a compliance mih the rule in 
this respect. The rules do not require notice to 
be given of such application, though the Court 
may if it sees fit, postpone the hearing until notice 
has been given. Trubshawe v. Lipperts^—YUI,, 
201. Hosking v. Standard £an*,— Xm., 230. 

Sundays cannot be excluded in computing the 
time, which is limited to fourteen consectUive 
days. lb, 

Exeoation and its Stay.]— See ftlso Secubitt 
imfra. Judgment, with costs, in favour of plain- 
tiff on the trial without a jury in the Supreme 
Court. Petition by defendant for leave to appeal 
ts the Privy Council and for stay of execution in 
the meantime. This was opposed on behalf of 
the plaintiff on the grounds of her or her son 
having no means for defending the appeal. It 
was also stated that the plaintiff could not give 
security. The defendant was trustee for the 
Wesleyan Missionary Society. The defendant 
contended that no execution should be allowed 
without security being given. The Court granted 
leave to appeal, and stayed execution on the 
judgment until further order, save as to ' costs. 
Per Harding, C.J., »emhle the leave of the Court 
is required for an appeal, and the Court, under 
the drcimistances, ought to make this order so as 
to enable the plaintiff to defend the appeal. Per 
Connor, J., semble the leave of the Court is not 
required for an appeal ; that the Privy Council 
has left it to the discretion of this Court whether, 
on appeal, execution shall be stayed, and in 
exercise of that discretion the Court may consider 
all the circumstances of the particular case. Per 
Phillips, J. : It is not usual to require security 
for the repayment of costs awarded. Per curiam : 
Section 89 of Law No. 10, 1857, refers to pro- 
visions of Acts of the Imperial Parliament or 
Bules of Uie Privy Council, in reference to appeals 
from Colonial Courts generally. Ogle v. Buchanan, 
—3rd March, 1863. 

Where appellant had failed to find security as 
ordered or to prosecute his appeal : — ^Hbld, that 
an order should be granted permitting execution 
to issue as though no order in respect of aA appeal 
had been given, Ro»t v. Vnn Fniren,— 1867, 171* 
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Leave to appeal is given, on the asual con- 
ditions, as a matter of coarse. II the respondent 
desire to issue execution, he must serve notice on 
appellant to show cause why the judgment should 
not be carried into effect peniUng the appeal. 
London and South African Bank v. Durban 
Cdrpamtion,— 1869, 75. 

The ordinary practice is to stay execution upon 
security being given. The same^ — 1869, 119. 

Plaintiff allowed to issue execution on giving 
security de re$Htutndo. The Court has power to 
order execution in any case, notwithstanding an 
appeal. On defendajit (appellant) giving the 
necessary security, an interdict over his property 
ordered to be di^lved. Houghting v. Woodt — 
1867, 247. 

Leave granted to issue execution for judgment 
and costs (notwithstanding that leave to appeal 
had been given) xmless the amount were paid into 
Court or security given to the Registrar's satis- 
faction, within a week after the question of costs 
had been settled, to abide the result of the appeal. 
London and South African Bank v. BehrenSy — 
1870, 21. 

Plaintiff (respondent) allowed to take out exe- 
cution for taxed costs upon giving security to the 
Master's satisfaction for repayment if ordered by 
the Privy Council. Baxter v. Bemngfieldj — V., 1. 

The appellant, plaintiff in the action, against 
whom jud!gment had been given with costs, had 
obtained leave to give security for prosecuting his 
appeal, one of the terms of the order being that 
execution for costs should issue upon respondents 
giving securitv de restituendo. On the appellant's 
applying for this condition to be struck out. Held : 
(TuRNBUu,, J., dw«.). That such an order, directing 
execution to issue for the respondent's costs in the 
Supreme Court, was within the jurisdiction of the 
Court, and being in accordance with the past prac- 
tice of at least ^ years, unquestioned by the Privy 
Council, it should not be disturbed. The order in 
Evam v. Stranack (XI., N.L.R., 62), had to be con- 
sidered in relation to the exceptional circumstances 
of that case. Laughton v. Grijin and others^ — 
XIV., 151. 

The Court will not entertain an application for 
stay of execution pending an order on appellants' 
petition to the Privy Council, under the 11th Bule 
of 19 July, 1870, respecting the security to be 
given, — 16., 178. 

FoFm of Petitton.]— On petition for leave to 
appeal, it is usual merely to ask leave to give 
security, the order giving leave to appeal then 
follows as a matter of course. Baxter v. Bening- 
Jield,-Y., 1. 

BeciiFity.] — An appellant should urge objec- 
tions to the security under which execution has 
been authorised, before the order is carried out. 
Houghting v. If oorf,— 1867, 325; 1869, 55. 

Security for prosecuting appeal fixed at £400. 
Exeoation stayed on security given by defendant 
(appellant), failing which, respondent to be at 
liberty to take out execution on giving similar 
•eoority. Baxter v. Beningfield^—y.^ 1. 



In granting an order involving questions of 
succession the subject of a pending appeal to the 
Privy Council in another case, the Court required 
security de rextituendo. (The reference to security 
was however cancelled, on the judgment referred 
to being received.) In re Lloyd ^ — VII., 91 and 
209. 

The three months allowed for the lod^g of 
security for the due prosecution of appeal, must be 
reckoned from the date of the petition, not from 
that of the order allowing such security to be given. 
Where this rule had not been complied with, the 
Court declined to interfere and referred the appli- 
cant to the Privy Council for leave to appeal. 
Morkel v. Howell— \,, 306. 

Amount deposited as respondent's security for 
the taxed costs ordered to be returned, the result 
of the appeal not affecting the incidence of such 
costs. Baxter v. Beningfield, — IX., 99. 

The appellant ordered under Bule 7 to give 
security to cover loss to the respondent by reason 
of the suspension of judgment under Bule 4. 
Security ordered to include costs of action, but 
execution stayed. Evans* Executors v. Stranack, 
—XI., 62. 

Bule 11 providing an appeal '* respecting the 
security to be taken " is not applicable where the 
objection is not to the character or amount of the 
security but to that part of the order allowing 
execution to issue on security being given. Laugh- 
ton V. Oriffin and others,— XIV,, 161. 

Beouriiy reqnlFed from Xonloipal Corpora- 
tion. — See Municipal Corporation. 

Colonial Government Respondent.]— Upon 

application by the plaintiff in an action against 
the Colonial Government for leave to appeal to 
the Privy Council from the judgment in favour of 
the defendant with costs. Held : — That the appli- 
cant should be allowed to give security, under 
Bules 5 and 9 of July 19, 1870, for prosecution of 
appeal and payment of costs; and that there 
should be an order directing execution of the 
judgment for costs without the respondent being 
required to give security de restituendo, Vos v. 
Colonial Government,— xiw., 255. 

Special Leave to Appeal.]— Upwards of a 
year after judgment the respondents may be in- 
terdicted from disposing of the appellant's landed 
property so as to enable the latter to apply to the 
Privy Council for leave to appeal, upon security 
being given for the expenses of taking care of the 
property under interdict. — (See also Interdict.) 
Trustees of the Netherlands Emigration Society v. 
The Heirs of Fop Smit,—lS10, 31. 

Appeal after Execntion.]— A plaintiff may 
be allowed to appeal after execution, upon giving 
security for costs and undertaking to discharge 
the execution. Leave granted to defendants to 
object before the Privy Council that plaintiff's 
proceedings since judgment barred the appeal in 
whole or in part. No costs. Lomlon and South 
African Bank v. Durban Corporation, — 1869, 163. 

Unpaid Cogtt.]— Leave to appeal granted to 
defenaants on Uie usoal conditions, though ooata 
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not yet paid. CoUiion ^ Co, y. Estate of Koch,— 
1869, 217. 

Renewal of Petition.]— A petition for leave 
to appeal to the Privy Council having been refused 
by the Supreme Ck)urt, on the ground that the 
case was not of the appealable amount, the peti- 
tioner had moved the Privy Council but had again 
been refused leave to appeal. He now applied on 
a fresh petition, setting forth new facts, and aver- 
ring that the interest involved was over £500 in 
value. Held:— That the Supreme Court could 
give no relief, the record having once gone to the 
Privy Council, who alone could grant any further 
hearing. Held, further, that the present applioa- 
cation could not be entertained, owing to the peti- 
tion not having been presented within 14 days 
next after the judgment. (Rule 2, July 19, 1870.) 
Willis V. Bester,—Xn,, 835. 

Want of Pposecntion.]— On an application for 
leave to issue execution on the ground of appel- 
lant's failure to prosecute his appeal to the Privy 
Council : Held, that the application should stand 
over situ die, it appearing that the delay had been 
the result of misunderstanding as to the appoint- 
ment of an Attorney, and that the appeal would 
probably be allowed in due course. Joyce v. 
Colonial Government,— ^18Q1, 232. 

Where an appeal has been dismissed by the 
Privy Council for want of prosecution, the Supreme 
Court cancels the order staying the execution. 
16.,— 1867, 308. 

The defendant had applied for leave to appeal 
to the Privy Council against a judgment of this 
Court against him, and to have execution stayed, 
the defendant giving securitv: and the Court had 
given leave to appeal and nad stayed execution 
partially, but notiiing was said in the order in 
reference to security. The transcripts in the ap- 
peal were transmitted to the Privy Council office, 
and, by rules of the Privy Council, the appeal was 
dismissed without further order, no proceedings 
having been taken for six months, and this fact 
was communicated to the Registrar of this Court 
by the Registrar of the Privy Council. The 
defendant had not entered into any security. 
Counsel for the plaintiff now moved to have the 
judgments declared executable and for full costs 
of the appeal. In the title of the notice, the sur- 
name of &e plaintiff (a native woman) was omitted. 
The Court ordered the notice to be amended by in- 
serting the surname of the plaintiff, but made no 
order as to costs of appeal or as to the costs of this 
application, and ordered the stay of execution to be 
removed. Ogle v. Buchanan, — 8th March, 1864. 

lp|ieal by Xnnioipal CoFporation.]— 

Security. See Municipal Corporation. 

Withdrawal of lppeal.1— Order made by con- 
sent for payment of money lodged, or withdrawal 
of appeal. London and South African Bank, v. 
Behrens,—IWJQ, 69. 

The appellant by consent allowed to withdraw 
appeal and to cancel the recognizances. — Koch^s 
Trustees v. Vander Byl,-^1871, 65. 

Preparationi^ Trantmiftion, and Amend- 
mtift of the Reeord.]— A party having ^ven 



the required security and having obtained leave 
to appeal, but not proceeding, is not liable in re- 
spect of fees for the preparation by the R^istrar, 
unasked, of the record. The record shouldnot be 
prepared until the appellant has instructed the 
Registrar. The mere giving liberty to appeal does 
not bring into force the P^vy Council rule re- 
quiring ue Registrar to transmit the record of an 
appeal. The same, — ^p, 56. 

When the record in an appeal case has been 
transmitted by the Registrar to the Privy Coundl, 
the Supreme cannot alter it, and any application 
for amendment must be made to the Privy Coun- 
cil. Where, however, application was made to 
amend the record so transmitted by the insertion 
of certain objections taken by Counsel at the trial, 
and noted by the Judges, though omitted by the 
Registrar from the official reoora, the Court autho- 
rised the Registrar to issue to the applicant a 
certified copy of the Judges' notes of the objec- 
tions. Baxter v. BemngfUld,—n,, 104. 

The Court will not allow an alteration of the 
record alter the first step has been taken towards 
an appeal to the Privy Council. An application 
to compel defendant to consent to an alteration 
of the declaration should therefore be refused, but 
might still be made to the Privy Council. Izard 
V. Colonial Government, — VU., 180. 

Jnd^ent of the PriYy ConneiLl— Judg- 
ment of the Privy Council presented and ordered 
to be filed, without being enrolled, this being 
sufficient for execution to issue. HoughUng y. 
Wood,— IS70, 60; The TrusUes of the Netherlands 
Agricultural Society v. Fop Smit,—1B7Q, 117; The 
Natal Land and Colonisation Company v. Good 
and Bowes and another, — 1867, 802. 

A decree of the Privy Council having been 
made an order of the Supreme Court, notice 
thereof ordered to be given. Baxter v. Bening- 
field,— YSU., 241. 

Plaintiff having obtained a judgment for certain 
moneys and costs of suit as ascertained under 
direction of the Privy Council after a judgment 
of that Court, defendant had served a notice of 
his intention to appeal to the Privy Council from 
the proceedings by means of which tiie result of 
the former judgment of ,the appellate Court had 
been ascertained in this Colony : — Held, that the 
amount found due to plaintiff should be paid 
upon security for repayment in the event of the 
Privy Council so directing in the appeal pending. 
Baxter v. Beningfield,—lX., 214. 

CoBts of IppeaLI— Where the Privy Council, 
having had the w'aole case before it on appeal, 
had given a judgment substantially in favour of 
the respondent with costs, and had ordered that 
the costs of appeal should be reserved as costs in 
the cause — thus making such appeal costs to 
depend upon the result of accounts taken before 
the Master — it appearing that the respondent had 
succeeded in the action to the extent of depriving 
the appellant of the ownership of the estate sued 
for, and of showing a balance in respondent's 
favour upon the accounts taken, in which nothing 
was found to be due to the appellant : — ^Held, 
that the respondent was entitled to the oosts of 
the cause, lb. 
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Gh&rgee made by respondents* attornoTS for 
preparing the recora and a pr^s of the case for 
ooonsel in England, and for instmoting a London 
agent in the matter, are not oosts taxable in Natal 
against the unsuooessful appellant. Salisbury 
Gold Mining Company v. Bank of Afrieay — XIII., 



[Special Fee of Ittomey in En^and.— See 

Attobnby. 

ReoeiTep.] — The Court will not appoint a 
receiver or curator bonis of a manufacturing 
business pending appeal. Baxter v. Beningfield, — 

v., 1 

Roles of Coiirt]~The 38th Bule of Court 
relating to appeals to the Supreme Court of the 
Gape of Good Hope did not subsequently become 
applicable to appeals to the Privy Council. London 
and South African Bank v. Durban Corporation^ — 
1869, 108. 

ffurm of Order.] — Appeal allowed upon 
i^pellant giving two securities for due prosecution 
and for the oosts of the Supreme Court and on 
appeal. Meantime, execution to issue. Appellant 
to ^y oosts on plaintiff giving security. Bishop 
of Katal V. Ore«i,~1867. 157, 170. 

Ordinary form of order allowing appeal by 
nnsuceessfal plaintiff. Bank of Africa v. ScUisbury 
Goid Mining Company,— XI.j 63. 

Order of Privy Council granting leave to appeal 
set forth at length. Hutchinson v. Palmer, — 
I., 207. 

Consent — Condonation of Came of Action.]— 

Where a consent going to the whole cause of 
action had been given and accepted with a reser- 
vation however as to costs, the Court granted 
leave to appeal (Connor, J., dub.) KocWs 
Trustee v. Van der ByZ,— 1871, 66. 

in. Fbom Magistrate's Courts. 

Inatitntion of Proceedings.]— The lodging 
of notice of appeal, in terms of Section 49 of 
Law 22, 1889, is an *' institution '* of proceedings 
of appeal within the meaning of the 48th Section 
of mat law. Jager v. Kolweni, — XIV., 10. 

An application for the new trial of a case heard 
before a jury in a Magistrate's Court is within 
the provisions of Law 22, 1889, Section 48, 
regulating the time within which " proceedings 
for appeal " are required to be instituted. Robinson 
dSonY, Cocifc,— XI., 273. 

Leave to Ijppeal— Case under £8.]— Under 
Law 22, 1889, Section 47, proceedings for appeal 
from a Magistrate's Court may not be instituted 
in any case where the judgment is for a less sum 
than £5, exclusive of costs, without the leave of 
the Magistrate: — Held: That the Magistrate's 
leave was not necessarv in an action where the 
claim was for £10 and the defendant had been 
absolved from the instance on account of want of 
jorisdiotion. Otto v. Bobinson, — XU., 135. 

The 47th Section of Law 22, 1889, provided 
that " 00 frooeedings for appeal shall be instituted 



in any case where the judgment is for a less sum 
than £5, exclusive of costs, without the leave of 
the Magistrate." Hbld :— That the proviso should 
be read as meaning that there should be no appeal 
proceedings without the Magistrate's leave in any 
case wherein the judgment involved a less sum 
than £5; and that, therefore, the Magistrate's 
leave was not necessary in an appeal from a 
judgment dismissing a claim in reconvention for 
£60. Grijis v. Ladysmith Local 5oar(i,-i-XII., . 
263. 

The Supreme Court will not compel a Magis- 
trate to give leave to appeal in a case in which he 
has refused such leave, the judgment being for a 
less sum than £5 (Law 22, 1889, Section 47). 
Cole V. Resident MagistraU, JpoZela,— XIV., 271. 

A writ of review will not be issued in a case 
under £5 unless the leave of the Magistrate be 
first produced to the Begistrar (Law 22, 1889, 
Section 47). Chadwick v. Henwood,—Xl., 202. 

Forma Panperis.] — Leave granted to sue in 
forma pauperis by way of review from a Magis- 
trate's judgment. Palmer d Stent v. Dixon, — 
1869, 35, 41. 

Security on Appeal.]— Law 10, 1868, Section 
4, does not preclime a review under Law 10, 1857, 
on the ground that the appeal fees have not been 
paid and security has not been lodged. Pearse 
V. Owen db ColUer,—Y,, 130. 

Seublb : — Security for the amount of the judg- 
ment need only be lodged in order to stay execution, 
and not for the purposes of appeal, in respect of 
which the security is only required for the costs 
of appeal. Gungoo v. Sookan, — XII., 288. 

Rule 35 of Inferior Courts of Justice is ultra 
vires in so far as it requires an appellant to find 
security for the judgment and costs in the case 
appealed from. Zwalakapi v. Jardine, — XIII., 
266. 

Writ of ReTiew and its Requisites.]— Review 

from Resident Magistrate's Court. It was objected 
on the part of the respondent that the form of 
process of smnmons served on him under the 
52nd Rule showed no signature of the Registrar. 
The Court, on fhia objection, dismissed the 
sunmions with oosts. Egner v. Moss, — September 
20,1860. 

The attention of the Court was called to the 
process of review in this case, the Magistrate 
being by it commanded ** to appear," and this 
was condemned by the Court as novel and 
irregular. Lean v. Goodwill, — 28th July, 1863. 

The writ of review must specify the grounds 
upon which a judgment is sought to be reviewed. 
The mere averment that the decision is contrary 
to law and the weight of evidence will not suffice. 
Woods V. f'ttr/wer,— 1867, 181. 

The grounds for a review must be specified in 
the writ. A separate notice of other grounds will 
not be admitted. Cooke v. AUerston,— 1961, 210. 

The prayer in a writ of review that a judgment 
may be set aside, ^., on tl^e ground that it was 
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contrary to law and the weight of evidence, and 
that sufficient evidence had not been led to justify 
the finding, Held, to be sufficient. [Woods v. 
Farmer, supra, doubted per CJonnor, J.] Eriah 
V. HafAom,— 1869, 203. 

Want of the attorney's counter-signature to the 
writ is not sufficient to stop the hearing. Xekwana 
V. Eastwood,— ISll, 91. 

By consent, an amendment of a writ of review 
by adding a further ground of review, authorised 
by the Court, may be allowed at the time of 
hearing. Adcock v. London, — 1872, 88. 

The sufficiency or otherwise of the bare state- 
ment in a wr't of review that the judgment 
appealed from was '* bad in law," depends to a 
great extent upon the nature of the case. Lundy 
V. Carter,— U., 132. 

The writ of review should contain a prayer that 
the judgment should be ** reviewed." Moreham 
v. Hunt,— v., 151. 

It is not, semble, the practice to call upon the 
Magistrate to shew cause why the record of a case 
in review should not be amended. An application 
for the correction of the record may, however, be 
made to the Supreme Court. Umkomosyana v. 
Clork of the Peace,— X., 158. 

It is sufficient to state in the writ of review that 
the judgment is contrary to tiie weight of evidence. 
The averment that a nonsuit appealed from is bad 
in law and contrary to the weight of evidence is a 
sufficient statement of the grounds. An averment 
that a nonsuit is bad in law has the effect of a 
general demurrer. Harper v. Posnot, — n., 78. 

It is desirable that the Registrar should not 
issue a writ of review until he is furnished with a 
certificate from the lower Court that the Bules of 
that Court have been complied with. Gungoo v. 
Sookan,—XU., 288. 

The proper process for review is by way of writ 
or summons, though this may be dispensed with 
by consent of parties. Roberts v. Durban Corpora- 
tion,— U., 206. 

It is not enough to state, in the writ of review, 
that the judgment is contrary to law. To object 
to the judgment as contrary to the weight of evi- 
dence is correct, but, where no special grounds are 
set forth, the argument must be confined to the 
evidence. Doig v. Patterson, — V., 185. 

Berrloe of Writ]— See also Practice. Ser- 
vice OF Summons. — The respondent having as- 
signed his estate, subsequent to judgment in the 
Court below. Held, that service of the writ of 
review on the trustee of the respondent's assigned 
estate was sufficient notice to enable the trustee 
to exercise the option of defending the review; 
under Law 21, 1868. Whipp, Grant d' Co. v. 
Goswent,—\IL., 16. 

Power of Attorney.] — Where it appeared that 
the power of attorney authorising a review had 
not been signed by the appellants who were 
natives, the Court, when the parties were before 
it, considered rather whether the appellants had 



authorised the review than whether a power of 
attorney had been lodged. Where there was no 
doubt that it had been understood by all parties 
concerned that the review would be carried on, 
bv authority and at the expense of the appellants' 
chief, the Court decided to hear the review. 

The 5th Rule of Court as to powers of attorney 
applies to actions in review and not to criminal 
cases. Malumbula and others v. McDonald, — 
1871, 146, 162. 

Practice at Hearing.] — Where two defendants 
appealed from a Magistrate's judgment, one of 
them not being an advocate or attorney, cannot 
appear in Court for both, though he may do so on 
"the question of costs, as the parties might be 
jointly and severally liable. Carter v. Alexander, 
—v., 288. 

Copies of the record and notes, &o., must be 
suppUed by the appellant for the use of the Judges, 
in addition to Uie official copy lodged with the 
Registrar. Gungoo v. Sookan,—XU,, 288. 

A) the hearing of a review, the appellant's 
counsel may reply to the argument of the respon- 
dent's counsel, even if the latter have citea no 
fresh law. Horsley v. Owen db CoUier, — VI., 27. 

Production of Record.]— The Court cannot 
interfere with Magistrate's proceedings of which 
no record exists. In re ^ Native, — 1869, 87. 

The Magistrate is not liable for the appeal fees, 
by reason of the order, in a writ of review, to pro- 
duce the record. The record ordered to be fur- 
nished on payment of the fees. Moreham v. Hunt, 
v., 151. 

Iffidavits and Evidence on ilppealj— Re- 
view from Resident Magistrate's Court of Durban 
on the ground that the Magistrate rested a judg- 
ment on a letter of the defendant's attorney of 
27th July, 1863, offering £20 "for peaoe sake." 
The action was for building worlc. The contract 
had originally been by the defendant. Before his 
changing his line of business he employed the 
plaintiff. The work was to be done to the satis- 
faction of U. U had certified that the plaintiff 
was only entitled to £15 odd for the work sued 
for. The action was for £34 odd. Tne letter of 
27th July was written to the plaintiff's attorney, 
and was to the effect that £15 odd only was due, 
but on account of the uncertainty of the result of 
an action, and as the Magistrate might be of 
opinion that U had estimated some of the items 
at too low a rate, he offered £20 for peace sake ; 
but if the action was continued, he would insist on 
£15 odd only being due. A great deal of evidence 
was adduced by the plaintiff to maintain his 
charges, nd there was also some evidence on the 
defendant's side. The letter of 27th July was 
either put in by the defendant, or when put in was 
relied on by him. The record stated simply the 
judgment to be for the plaintiff for £21 Ss., t.**., 
it was stated at the Bar, for the £20 referred to in 
the letter, and a further sum of £1 5s. The re- 
view was on the defendant's behalf on the ground 
above-mentioned. Counsel for defendant pro- 
posed to read an affidavit of defendant's attorney 
in the Magistrate's Court, made since the judg- 
ment, to show that the Magistrate rested his 
judgment as to the £20, against the defendant, 
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on the letter of 27th Joly. The admission of this 
affidavit was objected to. The Court refused to 
admit the affidavit, and dismissed the review with 
costs. Per Habding, 0- J. ; The affidavit was not 
admissible, at least not without previous notice of 
it; and in a conflict of evidence like that in this 
case, he would not reverse the Magistrate's deci- 
sion, even if the letter of 27th July had been not 
in evidence. Per Connob, J. : An affidavit as to 
the grounds of the Magistrate's judgment ought 
not to be admitted, unless the Magistrate had 
been applied to to enter upon the record that such 
were his grounds; that when once the letter was 
in evidence in the case, it was idle to ask this 
Court to say that the Magistrate gave too much 
weight to it. The question must be whether the 
judgment was against the evidence on the whole. 
Per Phillips, J. : If the Magistrate's judgment 
was ri^t, the Court would not set it aside on the 
gronnd of his having given a wrong reason for it. 
Brunyee v. Vander K««i,~80th September, 1863. 

Where the record of the Court below showed 
that defendant had admitted the debt, the Court, 
upon review, admitted the defendant's affidavit 
impeaching the record in this respect and ulti- 
mately set aside the Magistrate's proceedings. 
Xekwana v. Eastwoody—lSll, 91. 

. In a review of the Resident Magistrate's deci- 
sion, affidavits of what took place in the Court 
below will be allowed to be produced upon the 
Magistrate having received notice thereof. 

Application for the reversal of the decision of 
the Assistant Resident Magistrste in a criminal 
case. The summons was as usual. Counsel for 
the appellant now proposed to read affidavits of 
what haA taken place at the trial in the Court 
below. This was opposed by counsel for respon- 
dent as irregular and opposed, to the usual practice, 
as going beinind the record of the Magistrate, and 
as the opposite, party and the Magistrate had had 
DO notice of the intention to produce affidavits, as 
taking them by surprise. He contended that the 
record of the Magistrate was all that could be de- 
poided on. The Court, consisting of Phillips, J., 
and Mellob, J., allowed the hearing of the case to 
stand over for notice to be served on the opposite 
parties of the proposed production of the affidavits. 
WardeU v. Kendrick.—J&nu&rj 10th, 1866. 

Affidavits may be admitted to prove that the 
Magistrate has refused to allow a certain question 
to he put to a witness, and also as to the absence 
of a material witness. Meikle v. Botha, — 1871, 
188. 

There is some authority to show that affidavits 
are admissible to correct the record, but notice 
must be given of appellant's intention to make 
any such alteration. Moreham v. Hunt, — V., 151. 

Sdcblb: Affidavits cannot be used at the hear- 
ing of a review except to show that the record is 
defective. Pickering and King v. Noyce, — VI., 
225. 

Where it appeared that by the production of a 
doonment at me hearing of a review in a Circuit 
Court a different case from that originally before 
the Magistrate had been presented. Held : That 
iSbe Magistrate having iightlv decided upon the 
claim in tlie summons in the light of the evidence 



before him, the reversal of his decision by the 
Circuit Court should be set aside. Mainod v. 
MahetU,^lX., 210. 

Defendant's Counsel on review having read an 
affidavit showing that the Magistrate had told 
defendant in his Court that he was committing 
perjury, and had thereupon decided the case 
a^inst him, it appearing that further material 
evidence was forthcoming, and the respondent not 
opposing, the Court remitted the case to the Magis- 
trate for further evidence. Stringer v. Maqot- 
9hana,^Xl., 64. 

Plaintiff claimed damages on account of the 
defendant's dogs having Idlled their sheep. The 
Magistrate found for the defendants. The plain- 
tiff's counsel, on appeal, read affidavits stating 
that he had not been allowed by the Bfagistrate 
to recall witnesses in rebuttal and as to the iden- 
tity of the dogs. The respondent did not appear. 
Held : That the case should be remitted for fur- 
ther evidence. Garwn and another v. Nomare- 
dele and another, — XI., 68. 

The Court will not admit an affidavit tendered 
bv appellant at the hearing of a review with the 
object of proving that the record of the Court be- 
low is incomplete in respect of the evidence taken 
down by the Magistrate, such admission being 
objected to on behalf of the respondent. Cox v. 
Gaiia^ana,— Xn., 124. 

Where it appeared to the Court, upon the hear- 
ing of a review, that the Magistrate had decided 
the case without the production of material docu- 
mentary evidence called for bv him. Held : That 
such evidence should be produced at the hearing 
of the review, and it not being forthcoming upon 
the last day of term, there should be an order for 
its production at an approaching Circuit Court. 
Mahobotshana v. Lucas, XJH., 121. 

Qnettion of Fact]— Action in a Resident 
Magistrate's Court by fi against S for a horse, 
and £15 damages for detention. The summons 
was amended so as to confine it to the latter. The 
Magistrate gave judgment for plaintiff, and the 
case was now brought on before this Court on 
review. The Court thinking that the evidence 
below wholly failed to support the judgment, set 
it aside with costs, without prejudice to an action 
for the value of the horse, and [Habdino, C.J., 
dissenting] with costs. Per Habdino, C.J.: The 
judgment ought to be set aside, and the case 
remitted to Uie Magistrate for further enquiry. 
Scheeper» v. JJarrctf,— January 14th, 1864. 

Credibility of evidence. The Court will not 
interfere with a decision appealed from, upon any 
point as to the credibility of the evidence adduced 
in the Court below. The Magistrate has the 
advantage of hearing the evidence and is in a 
better position for testing its value. January v. 
Smith,— 1SQ7, 248. 

Conflict of evidence. The Court will not inter- 
fere with a Magistrate's decision on a question of 
fact where the evidence is conflicting. Bams db 
McFie V. Lindsay, — I., 55. 

In a case which turns entirely upon questions 
of fact, which the Magistrate, after hearing the 
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evidence given viva voce before him, has come to 
a decision, it is difficult for die Court, after hear- 
ing the notes of evidence read over to it, to say 
that the Magistrate was wrong. Shiluksing v. 
Barns,—!., 166. 

The Magistrate's inferences from the evidence 
being accepted, the Court declined to interfere on 
questions of fact. Meera Sahib v. North, — I., 190. 

The Court cannot say that a Magistrate's con- 
clusion was wrong, or that it should be set aside, 
where the question depends entirely upon a 
matter of fact, the Magistrate being in a better 
position than the Court of Appeal to judge of the 
credibility of the witnesses. EUis v. Skeen, — 
XL, 81. 

The Magistrate's judgment corrected, where it 
appeared that he had drawn mistaken inferences 
of fact from the evidence. Bevan v. Pay, — 1867, 
293. 

It is utterly idle to ask the Court to reverse a 
Magistrate's decision on a question of fact (per 
CoNNOB, J.) The Court will be slow to interfere 
with a Magistrate's decision based on matters of 
fact (per Hasding, C.J.) Jardine v. Marshall, — 
1869, 168. 

The Court declined to set aside a Magistrate's 
decision on a pure, question of fact, the evidence 
being conflicting. Jenkins v. Watson, — 1872, 6. 
Temane v. FeU,—lS72, 106. 

Where there is a conflict of evidence, an appeal 
as to the weight of evidence is generally rather 
hopeless, as the Court above cannot be in the 
position of the Magistrate for judging of the 
credence to be given to the various witnesses. 
Bronkhurst v. Dabana, — VII., 162. 

While the Court will support the principle that 
a Magistrate's decision should not be disturbed on 
a question of fact, vet the Court is entitled to 
form an opinion witn regard to the law applicable 
to the facts. Young v. Kruger,—XI., 239. 

Per Gallwey, C.J. : — A judgment should not be 
disturbed on a question of fact unless it is one 
which, viewing the evidence reasonably, the Magis- 
trate could not properly have arrived at, although 
the Supreme Court might have come to a different 
decision. (Metrop, District Railway Company v. 
Wright, — II. Appeal Cases, 152, followed). Naidoo 
V. Chinniken, XII., 62. 

Where the Magistrate has decided upon con- 
flicting testimony, the Court, in reviewing his 
decision, will weigh the evidence, and if it appear 
that the Magistrate has come to a wrong con- 
clusion, will correct his judgment. Per Gallwey, 
C.J. (citing " The Glannibanta," I., Prob. Div., 283) 
** Great weight is due to the decision of a judge 
of first instance whenever in a conflict of testimony, 
the demeanour and manner of the witnesses who 
have been seen and heard by him are material 
elements in the consideration of the truthfulness 
of their statements. But the parties to the cause 
are nevertheless entitled, as well on questions of 
fact as on questions of law, to demand the 
decision of the Court of Appeal, and that Court 
oannot excuse itself of the task of weighing con- 



flicting evidence and drawing its own conclusions, 
though it should alwavs bear in mind that it has 
neither seen nor heard the witnesses, and should 
make due allowance in this respect." RcuUman 
V. Margary and another,— XUI., 27. Jee's 
Executors v. Stanley, — 16. 99. 

Plaintiffs hired certain stables from defendants. 
The stables were continuously complained of 
from the first day of tenancy, and, on glanders 
breaking out among plaintiff's horses, by reason of 
the insanitary condition of the stables, the 
plaintiffs were obliged to remove to other stables, 
and sued for the extra rent incurred. The Magis- 
trate awarded a sum of money to plaintiffs. 
Held, on review : — That the acceptance or non- 
acceptance of the premises was a question of 
fact, upon which the Court would not interfere 
with tne Magistrate's judgment, justice having 
been done. Piccione Bros, v. Durban Tramways 
Company, — ^VIII., 8. 

Quettion of Costs.]— The question of the 
propriety of reviewing a Magistrate's order as to 
costs, argued, but not decided. Evans v. BrunUm, 
—1872, 78. 

The Supreme Court will not interfere with a 
Magistrate's discretion as to costs, unless a question 
of law be involved in the matter. Hassain v. . 
Shamsodeen, — XI., 45. 

The Court is in general slow to interfere with 
a Magistrate's decision as to costs, unless a 
question of law or the interpretation of a written 
document is involved. Where, however, the 
M^strate's order as to costs was admitted on 
review to have been made upon an Interpretation 
of a document held by the Court to be erroneous, 
the order was set aside. Lyn^ v. Colonial Gov- 
ernment, — XI., 176. 

Teohnioal Groands.]— A Magistrate's over- 
ruling of technical exceptions having been 
brought in review on a writ containing grounds « 
of review relating to the legality of the contract 
sued upon : — Held, that it was competent for the 
Court to set aside the Magistrate's decision on the 
merits of the case. No costs. Dongatshu v. 
Bams,— IS70, 124. 

Xagistrate's Reasons.]— The Court will not set 
aside a Magistrate's decision, which is right in 
principle and substance, on the ground that the 
reasons upon which it has been given are wrong. 
Bninyee v. Van Veuren, — 30th September, 1863. 
Evans v. -BrMn^on,— 1872, 78. 

Where the Magistrate had granted a non-suit, 
and his reasons for so doing were considered 
unsatisfactory, the Court remitted the case back 
to the Magistrate. Capper i& Dixon v. Natal 
Harbour Board,— UI, (March), 22. 

Magistrates are not to form their '• reasons " 
upon the objections in the writ of review, but 
must give their reasons for the decision appealed 
from at the time it was given. Peehey Bros. v. 
Superintendent of PoUce, Pietermaritzburg, — VL, 
271. 

The practice of giving reasons in answer to the 
grounds of review rather than those upon which 
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ihe judgment has been given — commented upon. 
Ncngena v. Baikie^ — IX., 75. 

The Magistrate's reasons are for the Court, and 
the hearing of a review may proceed without 
them, if the Court so direct. Archibald v. de 
Castro,— yH., 1. 

When the Magistrate has decided a case upon 
oonflicting evidence, and the decision is brought 
in review, the Court will expect the Magistrate's 
reasons for judgment to contain something more 
than a bare statement that he considered the 
weight of evidence to be on one side or the other, 
and that he was influenced by, and gave credence 
to, a particular witness. In such a case, the 
Court will look for some analysis by the Magis- 
trate of the evidence heard by him at the trial. 
(hler V. Wright,— ^n., 196. 

New Points of Law.]— A pomt of law not 
taken in ^e Court below may be raised on appeal. 
Smit v. Broumrigg, — II., 164. 

Dnestloii of MaglBtrate't JnriBdleiioii.]— 

The Coort cannot upon review decide a case upon 
a question of the Magistrate's jurisdiction, where 
no objection on that ground appears on the 
record, or as having been taken in the Court 
below. But the Court can get out of the difficulty 
by setting aside the Magistrate's decision on other 
grounds and so making the judgment one of the 
Supreme Court. Atkinson v. Johnson, — IX., 249. 

Bemlttal of Case*] — Case remitted to Magis- 
trate for further hearing, the facts being in- 
sufficiently proved. Allen v. BrickhiU,—lQ70, 9. 

A case which had been tried by a Magistrate 
having been sent back to him, on review, for 
re-trial, under directions from the Court, may be 
re-tried in the Magistrate's Court. by a jury. 
Vincent v. Brown, — ^I., 8. 

Where a case had been heard and disposed of 
in the Court below on grounds other than those 
actually or impliedly raised in the summons, it 
appearing that the issues had not been sufficiently 
tried out, the case was remitted for a new trial. 
McNair v. Hitchins,—X,, 189. 

Where the Magistrate had decided the case 
under Statute Law not applicable thereto. Held, 
that the case should be remitted to him for 
rehearing, with a direction as to the law rightly 
applicable. 0*DonneU v. Strachan, — XIII., 151. 

The Court will not, on review, upon the mere 
consent of parties, remit a case to Uie Magistrate 
with a direction as to the law applicable. But 
where both parties agree that the Magistrate's 
procedure has been wrong, the case may be sent 
back for re-hearing, without any expression of 
opinion upon the law, with leave to plaintifiF to 
amend his claim, upon terms, should the Magis- 
trate think fit, and reserving the costs of review. 
Vmgombana v. Fleming, — XIII., 217. 



On Qnestions of NatiTe Law.- 
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Costs.] — Where a Magistrate's judgment was 
Bet adde on review on the ground of want of 



jurisdiction, the Court granted no costs, the 
objection to jurisdiction not having been taken in 
the Court below. Draper v. Dimock, — V., 79. 

Where a Magistrate's judgment in favour of 
the plaintiff had, on review, been corrected into 
a dismissal of the action on the ground that there 
was no legal evidence for the plaintiff's case. 
Held: — That the defendant's costs in both 
Courts should abide the decision of the Court 
below in any future proceedings. If there were 
no such proceedings, then the defendant's costs 
should be reserved for the decision of the Supreme 
Court. Meneeley v. Qudini,—VUI., 211. 

Where it appeared to the Court that a defendant 
residing out of the Colonv was not entitled to 
costs in the Court below, though he must have 
the costs of review. Held : — That execution for 
such last named costs should not issue until the 
defendant should have given security. Norman 
V. Davis, —IX., 220. 

Appellants' costs made costs in the |cause in an 
action for £3 sent back to the Magistrate on 
review, it appearing that the summons was some- 
what imperfect. Hosking v. Gebu, — XI., 116. 

Where the Magistrate's judgment had been 
altered, on technical grounds, in favour of defen- 
dant (appellant) who admittedly owed the money 
sued for, Held : — That the appellant should not 
have the costs of appeal. Chance Syndicate v. 
Aglen,—yil., 267. 

Where the Magistrate's judgment for £50 had, 
on review, at the defendant's instance, been 
reduced to £25 : — Held, that there should be no 
order as to the costs of review. O^Donnell v. 
Strachan,— XIV., 43. 

Where it appears upon review that a Magis- 
trate's judgment appealed from has been for the 
full amount of an excessive claim, the plaintiff 
will have to pay the costs in both Courts. 
Usiqwanjana v. Boyd, — XTV., 66. 

Plaintiff sued in a Magistrate's Court for £16, 
rent due. The Acting Magistrate, without hearing 
the defence, gave judgment for £12. On the case 
being remitted, upon review, for rehearing, the 
plaintiff's claim was reduced to £12, and the 
Magistrate found for £6 — an amount admitted by 
defendant — each party th pay his own costs. On 
an application for the reserved costs of the 
original review. Held : — That the defendant was 
entitled to such costs and to those of the applica- 
tion. Per Wraog, J. : If there be a conflict of 
equities, the party who set the law in motion is 
liable. Umgombana v. Fleming, — XIV., 73. 

Where a Magistrate had given judgment for 
delivery of an animal illegally detained by 
defendant, or for payment of its value, and for 
damages for illegal detention, the Court found, on 
review, that the illegal detention had not been 
proved, and set aside the judgment so far as it 
awarded damages. Held, that the appellant 
(defendant) should have the costs of review, each 
party paying those in the Court below. Umpinda 
V. Nel,—XlV., 79. 

The Court will not depart from the post practioe 
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under which the process of the Supreme Court is 
adopted in taking oat exeontion for the costs of a 
review from a Ma^strate's Coort. Where, how- 
ever, it was alleged that property not belonging to 
defendant had been seized, the Court aothorised 
a stay of sale and a release of the property npon 
secnrity for its value being found. Cox v. Qait- 
fAafui,— Xn., 283. 

Where the Court declined to interfere with a 
Magistrate's decision upon conflicting evidence, 
questions of fact alone being involv^, and the 
case being one in which the respondent had 
dealt harshly with his native servant (the ap- 
pellant) by prosecuting him for desertion 
under circumstances greatly mitigating the 
offence: — Held, that in disinissing Uie review, 
no costs should be given. Temane v. FeU, — 
1872, 106. 

A case having been decided, upon review, in 
favour of the appellant on a question of juris- 
diction which was not raised in the Court below : — 
HsLD, that no costs should be given. Ralfe v. 
Ttiueia,— IX., 119. 

Where plaintiff had been only partly successful 
on appeal, the judgment, however, being greatly 
reduced : — Held, ^at each party should b^ his 
own costs in the Court below. WUliams v. Gef , — 
XIV., 47. 

Renewal or Rehearing of Case.]— A review 
dismissed for nonappearance before the merits 
have been gone into, can be brought up again. 
Mavovo V. Barm, — 1871, 161. 

The Court will not entertain an application to 
reopen a dismissed review on the ground of fraud 
in obtaining the affidavits on which the review 
has been dismissed. — ib. — 1870, 98. 

Where the Court had decided a case on review 
upon a mere preliminary objection not going to 
the merits, which objection the Court afterwards 
found to have been wrongly taken. Held : — That 
the former decision should be set aside, there 
having been no dismissal of the case on its 
merits, and the Court being bound by the former 
decision in StutJUld v. DauglaSy—^.h.l^., 1869, 
187. Pearu v. Owen dt Collier,— V., 130. 

Correction of Judgment]— On appeal by 
plaintiff from a Magistrate's judgment in his 
favour on the ground that it ought to have been 
for a larger amount, the Court may, if the 
circumstances require, correct the judgment to 
one in favour of defendant. Parkiimon v. House- 
hold,— imi, 233. 

Distinction between Review and Appeal- 
Power of Court.] — There is a distinction between 
review and appeal. In the latter process the 
Magistrate cannot charge a fee for preparing the 
record. DongaUku v. Barm, — 1870, 111. 

There is a distinction between the power of 
review inherent in the Supreme Court by virtue 
of Law 10, 1857, and the appeal provided from 
the Magistrate of Durban by Ordinance 8, 1852, 
as to the granting or refusing of a new trial and 
otherwise, Sections 11-17. Hodgson y * HodgsdVa 
XW^— Phip. 3, 



Review from Beddent Magistrate's Court. It 
was objected on behalf of the respondent that the 
notice and security directed by ue 32nd Bule of 
the Magistrate's Court had not been given. The 
Court overruled tiie objection on the ground that 
a current of decisions had settled that the Court 
acted in review irrespectively of the 32nd Bule 
vrhich applied to appeals. Per Connob, J. : 
There was no difference between appeals and 
reviews, and except for the decisions referred to, 
the 32nd Bule would apply to reviews. Per 
Hakding, C-J- : Beviews strictly applv to pro- 
ceedings before the Magistrates, other uian judg- 
ments, and appeals apply to judgments. Cox v. 
Holding,— 2^ May, 1861. 

The power given by Law 10, 1857, to the 
Supreme Court to review the proceedings of 
inferior Courts is exerdseable in a case tried by a 
Bia^strate having increased jurisdiction under a 
special law (Law 10, 1868) providing for appeal 
under security, but not for review. StutUdd v. 
I)ougla*,—im% 187. 

Exempted HatiTe— Proof of Exemption.]— 

In the absence of the proof of exemption required 
by section 17, Law 28, 1865, the Supreme Court 
will not hear a review where the appellant, a 
native, claiming to be exempted from Native Law, 
has been sued in the Magistrate's Court by an un- 
exempted native. The case will be remitted for 
the Blagistrate to hear it de novo, upon the requisite 
proof of exemption, with an order for a copy of 
the letters of exemption, if any, to be attached to 
the record. Zwalakapi v. Jardine, — XIII., 266. 

In Criminal Cases.] — Bewiew from a Besident 
Magistrate's Court on a conviction for theft, as 
being against the weight of evidence. The Court 
(Phcllips, J., dissentLog), not being satisfied that 
the conviction was wrong, refused to set it aside. 
The Queen v. Shaw,—Uth May, 1861. 

The Court will not set aside, upon questions of 
fact, the decision arrived at by a Magistrate, 
though of opinion that the case for the prosecution 
in respect of which the review had been obtained, 
was a trivial one. Umjqji and another v. Clerk of 
the Peace,— 1S12, 51. 

The presence of the prisoner before the Court, 
in an appeal brought from a Magistrate's Court in 
a criminal case, is not necessary. Charley v. 
Clerk of the Peace,— 1872, 52. 

Per Connor, J. : The Court has a great unwill- 
ingness to interfere with the jud^ent of a Magis- 
trate in a criminal case. Masobina v. Clerk of the 
Peace,— IS72, 142. 

But where there has been an illegal sentence on 
insufficient evidence, the Court will set aside the 
Magistrate's judgment. Mikalo v. Clerk of the 
Peace,— 1Q12, 176. 

The Court will, in general, be slow to disturb 
a Magistrate's judgment on purely technical 
grounds. BetUum v. Clerk of the Peace, — ^I., 264; 
II., 28. 

In an appeal from a Magistrate's conviction in 
a criminal case, the Court referred the case to the 
Magistrate for a report as to the grounds oawUob 
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he had convicted the appellant. Charley v. Clerk 
•of the Peace,— IS72, 52. 

A Magistrate had fined defendant, a native, in 
the sum of £40 or twelve months' imprisonment, 
for being in possession of an unregistered rifle. 
The defendant appealed, on the ground that the 
Magistrate had not taken the oath, that defendant 
had not consented to a summary trial, and that 
\he alternative of imprisonment was not allowed 
by the Law No. 5, 1859, sec. 28. Held : That the 
judgment should be set aside on the ground of 
vrong trial and the case should be remitted. 
Eegina v Umfulujana,—Ylil., 240. 

Where it appears in a case brought before the 
Supreme Court by direction of one of the Judges 
(Sec. 14, Law 22, 1889), that the character of the 
offence was beyond the Magistrate's jurisdiction, 
the Conrt will quash the proceedings and convic- 
tion without prejudice to further proceedings by 
the Crown. Regina v. Naiken, XII., 115; Regina 
T. Majoko—Xn., 118. 

The Court has no power to assign an attorney 
to conduct a review, in forma pauperis, on behalf 
of a person convicted by a Magistrate and sentenced 
to a term of imprisonment. — ^Ex parte Malcolm, 
-XIV., 192. 

Semble: — In criminal cases, the question of 
jurisdiction may be raised on appeal, even though 
not mentioned in the Court below. — Umvelanyenye 
V. Clerk of the Peace,— W., 67. 

The advantage possessed by a Magistrate in 
having had all the witnesses before him is con- 
sider^ by the Court on a review of a criminal 
ease. Umkovwnjana v. Clerk of the Peace, — X. , 158. 

The Magistrate's record of a criminal case 
showed that the accused were convicted upon their 
pleading guilty. The defendants appealed on the 
ground tluit the nature of the charge had not been 
fully explained to them and that their admissions 
did not anK>unt to a plea of guilty. The Magis- 
trate in his reasons denied these averments : Held, 
that affidavits could not be received to falsify the 
reoord, and tliat the appeal failed. Regina v. Um- 
cengane and others, — XIII., 141. 

Where the Magistrate had imposed a fine with 
an alternative term of imprisonment less than the 
minimum allowed by the statute dealing with the 
offence, the fine having been paid. • Held, on re- 
view, that the conviction being a right one the 
Court would not interfere with the sentence. 
Adams v. Clerk of the Peace,— XIV., 230. 

ConTiction under Township Bylaws.— €k>8ts. 

SeeTowwsHiP. 

Contempt of Court.]— The Supreme Court has 
power to review the proceedings of a Magistrate, 
in dealing with a person charged with contempt of 
Court (Oaulwet, C.J., duhitante, whether such 
power existed where the accused had been sen- 
tenced to imprisonment.) Chinian v. Resident 
MagistraU, Durban,— XUI,, 169. 

ImprlBonment Undergone.]— The Court wUl 
not exercise its powers of review in the case of an 
appeal trom the judgment of a Magistrate in 



criminal proceedings, where the appellant has 
undergone his sentence of imprisonment. In re 
de Oumberg,—Xni., 278. 

rV. — ^From Other Courts or Tribunals. 

(a) From late District Court to Cape Supreme 
Court, See Execution. 

(b) From Circuit Court to Supreme Court, 

Security.] — The failure of appellants to lodge 
security within 14 days from the date of judgment, 
as required by sec. 42, Law 10, 1857, does not bar 
an appeal. The closing words of the 43rd section 
seem to show that the security is required in order 
that execution may be stayed. An appeal to the 
higher Court is, in the absence of express restric- 
tion, the right ef every suitor. Holmes v. Odd- 
fellows,— IV., 66. 

Notice and Timet — The notice of appeal, re- 
quired under sec. 42, Law 10, 1867, is an actual 
notice of an actual appeal, not merely a notice of 
an intention to appeal. The appeal has to be pro- 
secuted within 42 days from the date of judgment 
inclusive of holidays. It is not prosecuting the 
appeal to lodge a notice of appeal. MoUoy v. 
McKnighVs Executors,— VI,, 30. 

Appealable Amount— LeaYO to Appeal— 
Praciioe.] — In order to prosecute an appeal from 
the judgment of a Circuit Court, the sum or matter 
at issue being under £20 (exclusive of costs), an 
allowance of the appeal by the Circuit Judge is 
necessary, whether the judgment is upon an ori- 
ginal hearing or on review from a Magistrate's 
Court. But when such allowance cannot be given 
during the Circuit, the appeal may be subsequently 
allowed by the Circuit Judge, even after the case 
has been brought before the full Court, on appli- 
cation made during an adjournment of the hearing. 
King dt Sons v. Macaulay,—XUl., 237. 

Right of Appeal— Nulla Bona Return.]— A 

defendant agamst whom a judgment has oeen 
given may appeal therefrom, notwithstanding that 
a return of nuUa bona has been made on the writ 
issued under such judgment. Miller v. Louw, — 
VU., 120. 

Question of Fact.] — With regard to a question 
of fact, upon which tne Circuit Court Judge has 
arrived at a certain conclusion, the Supreme 
Court, not having the evidence given personally 
before it, cannot arrive at a different conclusion. 
[Per Connor, C.J.] Knox v. Blackhurst,—!., 73. 

The Court will not, upon questions of fact, dis- 
turb the finding of tiie Circuit Court Judge. 
Mashumi v. HiU db Co.,— I., 78. 

Forma Pauperis.]— Leave to sue in forma 
pauperis in a Circuit Court does not include leave 
to appeal from the judgment. Application for 
leave to appeal from a Circuit Court refused, 
where it appeared that the case depended on ques- 
tions of fact which had been fully heard. Tait v. 
Schulz,—VU., 13. 

Interdict originally granted by Ma^strate. 
Proceedings to set aside.]— Where an mterdict 
had been granted by ^e Magistrate of Durban, 
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under seo. 7, Ord. 8, 1852, an appeal from which 
had been dismissed in the Circnit Court, costs to be 
costs in the cause in any future ** application," 
Held: — That an application to the Sujpreme 
Court, with the object of obtaining dissolution of 
the interdict, should take the form of an appeal 
from the Circuit (Jourt, and not of a fresh appli- 
cation,— appeals beipg often spoken of as ** appli- 
cations." [The Court, however, dissolved the 
interdict, and, it appearing that the original re- 
spondent was on the point of surrendering his 
estate, ordered him to give security to abide the 
result of any action that might be taken.] Rush 
V. Emanwh—YU,, 68. 

Objections to Procedure at TriaL — See 

Practice. 

(tf) From Courts of Native Law.— Bee also 
Native. 

Prior to Law 26, 1878.— P«* Phillips, J.:— 
There was no appeal from the Native Court exist- 
ing prior to Law 26, 1875, In re Mosheshwe, — 
1867, 134. 

From Idminstrator of HaiiYC Law.] — 

Though there may be some doubt as to the juris- 
diction of the Native High Court to entertain an 
appeal, in a criminal case, from an Administrator 
of Native Law, there can be no question that the 
Supreme Court has such jurisdiction, as over an 
inferior Court, under Law 10, 1857. Umpifo v. 
Clerk of the PM^e,— V., 326. 

KatiTe Court of Appeal]— Although the 
Native Court of Appeal, created by sec. 9, Law 26, 
1875, is an "inferior" Court within the provisions 
of Law 10, 1857, the Supreme Court has no ap- 
pellate jurisdiction over it, inasmuch as by sec. 6 
of Law 26, 1875, all disputes between Natives had 
to be tried under the provisions of that Law and 
not otherwise, and according to Native Laws, 
customs and usages. Per Wraoo, J. : Such appel- 
late jurisdiction was removed by sec. 9, Law 26, 
1875. Qiqa v. Dhlanijane,—Xn., 307. 

Where the appellant had under Law 44, 1887, 
Section 3, appealed to the Secretary for Native 
Affairs from an Administrator of Native Law in 
a case of breach of marriage regulations (Law 1, 
1869) but the Secretary for Native Affairs had 
declined to interfere. Held : — That although the 
jurisdiction of this Court was not excluded, the 
appeal from these proceedings lay, in the first 
instance, to the Native High Court, and not to 
the Supreme Court. Supretue Chief y. Mabunu, — 
XL, 65. 

(d) From Judge in Chambers, 

It is inherent in a Court composed of a plurality 
of judges to hear appeals from one judge even as 
to proceedings specially within the jurisdiction of 
a single judge. In re Jeewa,— X., 154. 



{e) From Licensing Authorities.- 

TOXICATIKO LiQUOBS. 



-See also In- 



Application under Law 1863 (Sec. 4), to have 
the refusal of the Municipal Council of D to 
grant a license to the applicant set aside. The 
proceeding were in tiie ordinary f onn required 



by Bule 52, 1846, but the preliminaries on ap_ 
required by the Resident Magistrate Court Itules 
82 and 83, had not been performed. The Court 
[Connor, J., dissenting] dismissed the application 
without costs. Per Connor, J- : By the law, the 
appeal is resembled to one from the Besident 
Magistrate's Court, and such appeals are brought 
in this form. Per Phillips, J. : The Court has 
no authority in appeal except that given by Law 
23, 1863, and this is not an appeal but a review, 
and certain preliminaries have not been complied 
with, and, if they cannot be complied with, there 
is no machinery to effect the repeal of the decision 
given. Per Mellbb, J. : The proceedings ought 
to be on appeal, and not in review as these are, 
the two proceedings being distinct and not to be 
confounded. Parker v. Mayor and Corporation 
of Durban,— November 29th, 1864. 

The Town Council having, by legislation, been 
substituted for the Magistrate, as the borough 
licensing authority, the Supreme Court in review- 
ing their proceedings, ought not to throw techni- 
calities in the way of carrying out a decision 
arrived at by the Licensing Board. Such bodies 
have the right to look to the Court to support 
them in their decisions, pronounced by duly 
authorised persons at a properly constituted meet- 
ing, and the Court ought to be just as careful in 
reviewing such a finding as in setting aside the 
verdict of a jury on questions of fact alone. 
Madore and another v. Durban Corporation and 
another,— ma., 44. 

Affidavits and Evidence on AppeaL]— At 

the hearing of a review, the Court wuf not admit 
as evidence a newspaper report of proceedings 
before the Court below (a Licensing Board). Nor 
can affidavits be accepted in support of the 
grounds of review. Uoughting v. Verulam Local 
Board,— Xn.y 247. 

An affidavit by the appellant from the decision 
of a Local Board in refusing a license, such 
affidavit being relative to the constitution of the 
Board and Sie proceedings before it, and also 
as to the applicant's previous good character as a 
licensed dealer — may be admitted at the hearing 
of the appeal. But an affidavit tendered on 
behalf of the Board, in order to justify its 
decision, held to be inadmissible, inasmuch as it 
contained evidence as to the grounds upon which 
the licence had been refused, which ought to have 
been given upon oath before the Board. McPherson 
V. Lady smith Local Board, — Xll., 181. 

Parties.]— In a review of proceedings of a 
Licensing Board, objectors to the license, not 
being parties to the writ of review, cannot appear 
before the Court. Houghting y. Verulam Local 
Board,— XIV., 247. 

Local Board.] — The proceedings of a Local 
Board sitting as tne licensing authority are subject 
to review by the Supreme Court. lb. 

The proceedings of a Local Board, in respect of 
their statutory licensing powers, are subject to 
review by the Supreme Court. McPhirson v. 
Lady smith Local Board, — XII., 18L 



Digitized by VjOOQIC 



8S APPEAL, APPEAEANCE, APPLICATION, ARBITKATION. 84 



APPEAL FROM FIKDINO OF 
STATUTORY BOARD CON- 
FIRMED BY GOVERNOR-See 

BoAi>. Volunteer. 



APPEAL FROM FINDING OF 
OTHER MUNICIPAL BOARDS- 

See Jurisdiction. Municipal Corporation. 

PlETBRMARITZBURO CORPORATION. 



APPEAL FROM GOVERNOR IN 
COUNCIL.— See Railway. 



APPEAL FROM MASTERS 
TAXATION— See Costs. 



APPEARANCE —See Practice. 



APPLICATION— See Practice. 



APPRENTICE.— See Master and Servant. 



ARBITRATION AND AWARD. 

1. What Matters may re Referred. 

2. Submission to Arbitration. 

3. Procedure at Hearing. 

4. Arbitrators and Umpires. 

5. The Award. 

1. What Matters may be Referred. 

QmtioiM of Pablie Rl^ts.]— Where, on 

appUoation for oonfirmation of an award of a 
rofi4 boc^rd it was contended that thQ roa4 



claimed being a pablio one, pablio rights were 
involved which could not be submitted to aibitra- 
tion, the Court refused to confirm the award or 
to make any order, leaving the question to be 
settled by action. Meneeley v. Bayne8,—V,, 65. 

Queitioni pf Status.]— Qnestions of statut 
are not fit subjects for arbitration, being regarded 
as too serious to be disposed of in that way. The 
defendant, a clergyman, being sued for rent, 
pleaded his tttattu as entitling him to a residence 
rent free, and claimed in reconvention for salary 
in respect of the offices held by virtue of snch 
itatus. The matter having been referred to 
arbitration, Held :— That even though the itaUt$ 
asserted was as to an office in a voluntary associa- 
tion, it was doubtful whether the matter was one 
proper for arbitration, and the Ck)urt would there- 
fore be slow to order the arbitrator to proceed to 
determine the questions raised by the defendant. 
Church of England Curators v. Colley.—lX., 45. 

In Respect of Railway Constraction.]— See 

Railway and infra, 

2. Submission to Arbitration. 

Power of Court to enforce Speoiflc Per- 
formance.]— In answer to a praver in the 
declaration that the defendant should be adjudged 
to proceed to arbitration, the plea asked that such 
claim should be dismissed. On an exception 
taken to this plea as being bad in law and no 
defence to the action -.—Held, that while the 
question raised in tiie plea was one which might 
well have been taken by way of exception, the 
defendant should not be prevented from relying 
on such a defence. Qu<bre: Has the Court 
power to enforce specific performance of an 
agreement to submit to arbitration, or to adjudge 
an appointment of arbitrators when none are 
named in the deed of submission ? Semble, 
Occasions may arise in which the Court would 
exercise such a power. Izard v. Colonial Govern- 
ment,— \n,, 159. 

Provisional Sentence on.]— A deed of sub- 
mission creates an absolute contract and pro- 
visional sentence may be sued for thereon. James 
db Hitchins Bros. v. Henderson dt Co,,~^, 6. 

Ambiguity. Irregularity, and Misunder- 
standing.]— where the deed of subtnission is 
ambiguous and irregular in form and there 
appears to have been misunderstanding as to the 
appointment of umpires, the Court will not make 
the award a Rule of Court. James v. Biggs,— 
1871, 47, 59. 

The Court declined to set aside a notice of trial 
or restrain a party from proceeding, on the ground 
of an alleged agreement to submit to arbitration, 
when it appeared that the arrangement had been 
made in an improper manner and had not been 
completed, and that one of the arbitrators had 
declined to act. Hartley dt Go, v. Walker,— IHll, 
137. 

Discretionary Clauses— Costs.]— A deed of 
submission contained the following terms : "We, 
A and B, having disputed accounts and dififer- 
ences in which proceedings are pending before the 
Supreme Court, do hereby appoint Q to wyesti- 
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gate sach aooounts and make an award thereon 
We agree to be bound by any each deci- 
sion, and desire that the usual conditions of a deed 
of submission to arbitration shall be taken to be 
embodied herein." Held : That the parties must 
be taken to have known that costs had been in- 
curred in the action, and to have agreed that the 
deed of submission should be deemed to contain 
discretionary clauses as to an award upon such 
costs and the arbitrators' fees. An award contain- 
ing a direction as to such costs and fees was, 
therefore, proper for confirmation. Pitman v. 
Oliff—IV., 79. 

Alteration in Deed.]— The settled draft of a 
deed of submission ordered to be acted on, though 
the respondent, when signing the deed, had altered 
it so as to exclude certain matters from the refer- 
ence. In re Whitelaw Bro«.,— I., 232. 

EndoPtement on Deed.]— Plaintiff sued for 
damages under an agreement containing a clause 
that disputes should be referred to arbitration. 
It appeared that the matters in issue had in fact 
been the subject of arbitration the award in which 
decreed that the agreement should be cancelled. 
There was an endorsement on the deed of submis- 
sion authorising the arbitrators to decide as to the 
termination of the agreement: Held, that in these 
circumstances, although the agreement as to arbi- 
tration was not intended to do away with the 
whole contract before its natural termination, yet, 
as the endorsement on the deed of submission 
provided for this, the Ck)urt, seeing nothing to pre- 
vent such an order, in giving judgment for defen- 
dant, would make the award a rule of Court. 
Biggs v. James,— l&Il, 169. 

Making a Role of Coart]— The object of pro- 
viding that a deed of submission may be made a 
Bule of Court is to enable either party to compel 
the other to go on with the arbitration. Held, 
therefore, per Connor, C.J., that in moving to 
amend the award, it was not necessary first, to 
have the deed of submission made a Bule of the 
Court. Ridgway v. Imperial Insurance Co., — I., 
84. 

8. Pbocedube at Heabino. 

Witnesses' Oath.]— Where a person not a Jus- 
tice of the Peace had administered the oath to 
witnesses and no objection was made at the time : 
— Held, that it was not competent to raise an 
objection afterwards. MeneeUy v. Baynes, — V., 
65. 

4. Arbitratobs and Umpibes. 

Joint Arbitrators.] — Where there are two 
joint arbitrators Uiey must act together, their 
separate opinions not having any force. Each is, 
so to speak, a nonentity unless acting in conjunc- 
tion with his ooarbitrator. Ridgway v. Imperial 
Inmranee Co,, — I., 84. 

Umpire— Discretion ol]— Where the deed of 
submission contained a clause leaving the costs to 
the discretion of the arbitrators, the umpire must 
be held to be necessarily included in the word 
"arbitrators," the costs referred to being those of 
the award, and the award being, in this case, that 
of the umpire only. Even though the umpire's 



award of costs appears to be wrong in principle, 
the Court will decline to interfere, where the costs 
are distinctly left to the discretion of the arbitra- 
tors.— 16. 

The umpire may decide upon the notes of evi- 
dence taken before the arbitrators, unless called 
upon by either party, to hear the case afresh or to 
receive further evidence. If the umpire be not so 
called upon before he makes his aws^, an oppor- 
tunity or reasonable time having been allow^ for 
that purpose, it is too late to object after the award 
has bcHsn made. lb. — I., 146. 

Appointment of Umpire.]— There is no doubt 
but that arbitrators have, by our law, an implied 
power of appointing an umpire, although there is 
no provision to that efiFect in the deed of submis- 
sion. Whitelaw v. Whitelaw, — H., 24. 

5. The Award. 

Interference of the Court]— The Court will 
not interfere with an award on the ground that 
evidence had not been taken to prove what was 
admitted. Biggs v. Jtime^t,— 1871, 169. 

The Court does not, as a rule, interfere with 
awards, unless they are shown to be wholly invalid. 
An application to set aside an arbitration and 
award, principally on the ground that the award 
is contrary to evidence, is regarded as unusual 
in character. The Court could hardly decide 
differently from the arbitrators upon a matter of 
evidence alone. Ridgway d' Co. v. Imperial In- 
surance Co., — I., 84. 

Application to set aside award of arbitrators 
refused, it appearing that the applicant had ceded 
to a Uiird party all his claims, title, and interest 
in and to the award. Pinson v. F^rii?,- 1867, 24, 
26. 

Making a Rule of Court, 

Suspended or Conditional Order.]— Where 

it appeared that confirmation of an award was 
being asked for in order to obtain payment of costs 
of the reference from the respondent who had been 
declared by the award to be primarily liable for 
them, the Court made the award a rule of Court 
subject to applicant paying into Court the sum 
awarded against him within three months. In 
default, the application to be dismissed with costs. 
Wlieeler y. DiU d^ Co.,— 1871, 66. 

Applicants had claimed from respondent the 
purchase price of a weighing machine contracted 
to be sold and delivered to him but delivered in 
a damaged state. The arbitrators found that 
appellant should replace the damaged parts, at 
the joint cost of the parties, the respondent thea 
to take over the macnine and to pay the agreed 
price. In confirming this award, Held, that the 
effect of the order should be stayed for one month, 
to enable respondent to bring an action to prove 
that the machine was unfit for the purpose for 
which it was supplied. North v. Sinclair^ — XII., 
84. 

Costs.]— Where it appeared that one of the 
parties was obliged to move the Court as a means 
of obtaining his award, and an order was granted 
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making the award a rule of Coart: Held, that the 
applicant was entitled to his costs. SkeetCa Trm- 
Ues V. Skeen,—\U.y 107. 

Procedure at Hearing.]— In moving for con- 
firmation of an award, the award itself is all that 
need be produced, and it is for the objectors to 
show cause for upsetting the award. Meneeley v. 
Baynea,—W,, 66. 

Notice of application to make award a rule of 
Court is requisite. Hiiid v. Boiwi, — 17 May, 1864. 

Where the deed of submission provided that 
either party might, without notice make the award 
a rule of CJourt. Held : That notice should never- 
theless be given, inasmuch as there was nothing 
to show that the award was known of by the other 
side. Acutt v. Blaine,— Y., 175. 

Incompleteness.]— The Ck)urt has power to 
order an arbitrator to proceed with and dispose of 
the subject for arbitration. This rule is in accord- 
ance with the Roman Law, but by the law of 
England, governed also by statute, if the award be 
incomplete, the arbitration would probably be 
defeated. By our law, however, an award may be 
confirmed in part where the interests of parties to 
the arbitration are divisible in nature. Church of 
England Curators v. CoUey, — IX., 45. 

Bffeet of Conflrmation.]— The making of the 
umpire's award a rule of Court does not affect a 
claim by one of the arbitrators for further remuner- 
ation. Crowly V. Colonial Government, — 1867, 
253. 

Matters not Submitted— Costs.]— It is usual 
in a deed of submission to authorise tne arbitrators 
to decide as to payment of their fees, including 
the costs of an action pending at the time of 
reference. Ck>sts of such an action do not, 
necessarily, follow the event of the arbitration ; 
and though, as a general rule, the award is to be 
confined to the matters submitted, an arbitrator 
may decide as to costs of a pending action with- 
out express authon^ in the deed of submission. 
PUman v. Oliff—T\., 79. 

Arbitrators may generally decide on the costs, 
even though not expressly referred to them. And 
probably the more so where the arbitration is 
under statute. Raw v. Natal Government Rail- 
ray*,— VI., 48. 

Damages.] — A deed of submission referred to 
arbitrators the question of the cancellation of a 
lease, but was silent as to damages. Held : — 
That the arbitrators had no power to award 
damages for cancellation of the lease. McKenzie 
v. J/cA«Lrt<',— v., 148. 

Want of Finality.]— Where an award had 
decided matters in favour of the applicant, but 
owing to want of evidence, had left the respondent 
at liberty to prosecute his counterclaims at law : — 
Hkld, that on the ground of want of finality, the 
award could not be made a rule of CJourt. Nor 
could provisional judgment be given on promissory 
notes representing part of such award. Greet}iam'(t 
Tnufteet v. £rfmon*tone,— Phip., 18, 21. 

Confimmtion of an arbitrator's award refused 



by the Court, with leave to renew the application, 
it appearing that an amount included as profits 
was not in respect of an actual receipt, and that 
the opportunity of correcting items, provided for 
in the deed of submission, had not been afforded. 
Leech v. Dougherty, — II., 184. 

Defendant, a clergyman, being sued for rent, 
pleaded that he was entitled by virtue of his 
offices, to a residence rent free, and claimed in 
reconvention for salary due to him in respect of 
the status which he asserted. The Church- 
wardens of the Church in which he officiated 
having been allowed to intervene as defendants 
in reconvention, the dispute was referred to 
arbitration, but the arbitrator, in awarding upon 
the claim, merely absolved the intervening defen- 
dants from the instance. An application to make 
the award a rule of Court was opposed, on the 
ground that it was not final between defendant 
and the Churchwardens. Held: — That the 
action being originally one for rent, into which 
the defendant had introduced claims which the 
Churchwardens contested, no contract with them 
being relied on, the arbitrator was without 
materials for a judgment affecting them, and, 
therefore, his award was the right mode of 
terminating proceedings on that head. Church 
of England Curaton v. CoUey, — IX., 45. 

Where the arbitrator has omitted from his 
award an important part of what was submitted 
for decision, the Court will neither confirm the 
award nor remit the matter to the arbitrator. 

The deed of submission provided, inter alia, 
that the arbitrator, if granting an indemnity, 
should settle and adjust the same. The arbitrator, 
however, while deciding that an indemnity could 
be claimed, did not settle or adjust it. Held : — 
That the award having been closed without 
settling the important point, it could not be con- 
firmed, nor would the Court send it back to the 
arbitrator. Acutt v. Blaine,— \., 176. 

Award bad in Part.] — If an award be bad 
in part, the Court will not confirm it, except by 
consent. McKenzie v. Mckenzie, — V., 148. 

One-sidedness.] — A one-sided award of arbitra- 
tors is bad, and cannot be enforced. Bo»1ioff v. 
hotter,— Vhv^., 7. 

Mistake.] — Where an award professed to be 
an agreement arrived at between the parties, but 
was denied by both parties, who asserted that 
there was mistake, the Court refused to confirm 
or alter the award. Phillipa v. Mear^, — 1870, 42. 

Extension of time for making Award.]— 

An action by a mother-in-law against her son-in- 
law, coming before a jury, it was, by consent, 
referred to the arbitration of the Master, the 
award to be ready on or before the first day of 
next term, with liberty to either party to apply, on 
a certificate by the Master, for an extension of 
time for making the award. The order of refer- 
ence was not taken out either by plaintiff or 
defendant until a few days before the first day of 
the term, and too late, in the opinion of the 
Master, for the arbitration to be proceeded with. 
At the first sitting of the term application was 
made to the Court, on behalf of the plaintiff, 
withoqt notice to defendant, for an extension of 
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time, and the Court made an order extending the 
time, unless cause to the contrary were shown 
within a week from service of order. DearcU v. 
il/wrp/iy,— November 4th, 18C4. 



ARCHDEACON.— See Chxtbch. 



ARCHITECTS' FEES. 

When a person employs an architect, unless 
he makes a special agreement, he is presumed 
to agree to pay ordinary architects' fees. The 
C!ourt has regarded the tariff of the Institution 
of British Architects, as proper, and will adopt 
it in the case of an architect not a member 
of the Institution. Alexander v. Egner, — III. 
(July) 25. 



ARMY. 



Mutiny Act — Civil Employee.]— Prior to Law 

17, 1882, a person employed as a mule-driver by 
the Commissariat Department, was a soldier, 
within the meaning of the 4drd Section of the 
Mutiny Act, 1879 ; and, as such, could not sue 
the military authorities for his wages in a Civil 
Court, or otherwise than under the Mutiny Act. 
Smit V. lirownriftOt — II., 164. 



ARREST. 

I. Of Debtor aboitt to lkavb Colony. 

n. In Criminal Cases. — See Criminal Law 
(Procedure). 

III. In Magistrate's Court. — See Magistrate's 

Court. 

IV. For Unsatibfiei) Judgment. — See Imprison- 

ment. 

Y. MALiaous Arrest and Imprisonment. 
VI. Of Insolvent Debtor. — See Insolvency. 



I. Of Debtor about to Leave Colony. 

Principle on which the Court will let.]— 

Although there is an obligation not to purchase 
goods without having means to pay, and not to 
leave a creditor remediless by departing from the 
Colony, yet, if a person be arrested and put to all 
the inconvenience and disgrace of such a proceed- 
ing, whatever rights the plaintiff may ht^ve they 



must be exercised in proper form, and the Court 
has to see that its process is, in all matters which 
could be called substantial, correct, and (Prr 
Phillips, J.) even technically correct. Oicenx v. 
Stewart,~lS72y 31. 

Nature of Debt or Claim, 

Debt not vet due.] — An arrest can l>e made 
of a person about to leave the Colony, in respect 
of a promissory note not yet due. Wood v. 
Reytiolda.—UI.t (January) 31. 

Arrest confirmed, in respect of promissory notes 
not yet due, where it appeared that the defendant 
was about to leave the Colony. Sudah v. Chok- 
litigum Chetty,—IIL, (March) 8. 

Writ discharged, where it had been obtained by 
the nominal bolder of a bill not due for 18 
months (Harding, C.J., dissentiente). Simpion 
V. Stnju, 1867, 31, 32. 

Foreign or Doubtftd Debt.] — Confirmation of 
arrest refused, where it appeared that the claim 
was of a doubtful nature and had arisen in the 
Transvaal more than 15 years before, and that 
the respondent had returned to the Colony from 
England en rente for the Transvaal. Chalons v. 
Conic, Vni., 42. 

Judgment Debt.] — The Rules of Court con- 
template the process of arrest being issued as 
the commencement of an action. An arrest will 
therefore not be confirmed when founded on a 
judgment debt, the proper remedy in such a case 
being by way of interdict restraining the defen- 
dant from leaving the Colony. Cole v. Houston, — 
XIV., 273. 

Application for arrest refused, it appearing that 
it was founded on a judgment originally obtained 
in a Magistrate's Court and subsequently made a 
judgment of the Supreme Court. Held (Habdino, 
C.J., dissentiente) That the plaintiff should liave 
proceeded on his judgment in the Magistrate's 
Court. Wood V. Ashton,—lBQ9y 187. 

InYalid Claim.]— Arrest discharged, the claim 
being for goods sold for cash but not delivered, 
the matter being incomplete and the defendant 
not liable. Spettigue v. -Ror/i^r,— 1869, 80. 

Note made in Natal by Foreigner.]— In 

another opposition to confirm the arrest of the 
same defendant B., in an action on a promissory 
note made by him in Natal, the Court granted the 
application. Anon, v. lioimjield, — November 3rd, 
18(54. 

Security Held by Plaintiff.]— Plaintiff moved 
for confirmation of a writ of arrest against the 
defendant, who was about to leave the Colony, 
and also for provisional judgment on a promissory 
note. It appeared from the defendant's affidavit 
that certain dividends had been assigned as 
security for the debt. Held :— That the plaintiff 
ought not to have kept back the fact of the 
security, and that the arrest would not be con- 
firmed, provisional sentence being also refused. 
The defendant, however, interdicted from leaving 
the Colony. Costs of refusal of provisional 
senteuce to be costs iu the cause, but not those of 
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the arrest, as the Court ought to have been more 
fully informed. Rigy v. Perkins, — VII., 190. 

Arrest, for balance due on a notarial bond, not 
confirmed, where the creditor held a wagon as 
security. The defendant interdicted from leaving 
the Colony. Woflff d- Lennox v. Jonaif,— II., 221. 

Defendant having been arrested for a debt of 
£16, the price of goods sold for cash but not 
delivered, and £5 damages by reason of breach 
of contract of purchase, the arrest was discharged 
on the groimd that the unsecured part of the 
claim did not amount to £15. Spcttigne v. 
iJocA^r,— 1869, 80. 

Plaintiff, an innkeeper, had issued a writ of 
arrest against defendant for a debt of £28 due 
for board and lodging. He averred that, except 
a wagon worth about £10, he had no security. 
The defendant replied that the wagon was worUi 
£30, and that plaintiff had detained other 
valuable effects belonging to him. The claim 
had been paid, but the costs were still due : — 
Heu>, that the arrest should be confirmed, with 
a decree for its dissolution on payment of the 
balance still due and costs, and thereupon the 
wagon and effects to be restored. Watson v. 
Steyn,—1SG7, 137. 

The defendant was arrested on a writ for 
£4,900, the alleged balance of an account, on 
the ground that he was going away to the Free 
State. The plaintiffs had, through and in the 
name of W., their clerk, previously sued the 
defendant for £4,600 of this sum in the Free 
State, where defendant's place of business was, 
and had obtained an attachment as to £2,600, 
which was still subsisting. It was also alleged 
that, at the request of the plaintiffs, 6. had asso- 
ciated himself in the Free State with defendant, 
in a kind of partnership, to secure debts due by 
him (defendant) to B. and to the plaintiffs, and 
that there was an hypothecation of the defen- 
dant's stock-in-trade to B. The Court refused to 
confirm the arrest, on the grounds that the 
attachment must be deemed a security pro tanto ; 
that the transaction with B. appeared also to be 
such, and that the suit by the plaintiff in the 
Free State prevented the plaintiffs from relying 
on the defendant's going there as a ground of 
arrest. The defendant's costs to be costs in the 
cause. Raw <t Wilkinson v. Aitdrews, — 1st Sep- 
tember, 1864. 

Where the plaintiff's claim was for damages for 
defendant's breach of contract in respect of 
property still in plaintiff's hands as security, and 
it appeared to the Court that damage amounting 
to £15 had not been sustained : — Held, that the 
arrest should be dissolved and the plaintiff inter- 
dicted from parting with property. Lucas v. 
£fl»o«,— 1871, 161. 

AffldaYit of Claim— Grounds of Belief- 
Mast be Definitely stated.] -The affidavit on 
which a writ of arrest is granted must state 
clearly the grounds of the deponent's belief that 
defendant is about to leave the Colony. 

Application for the dissolution of three writs 
of arrest against defendant on the grounds that 
the affidavits upon which they were granted did 
not soffioiently set forth the *' grounds of belief '* 



(referred to in the 4th Rule of Court) that defen- 
dant was about to leave the Colony ; and, also, 
that he was not leaving the Colony. The 
affidavits were worded as had been usual in 
former cases thus— ''and the grounds of de- 
ponent's belief are, that he has been credibly 
informed that A has left this City, and is about 
to remove beyond the limits, <&c." This was held 
by the Court — consisting of Phillips, J., and 
BJelleb, J. — not to be sufficient, under the Rule 
of Court, and that something more precise and 
definite must be set forth, — such as the name of 
the informer, &c., to warrant the issue of a writ 
of arrest. The arrests were accordingly dissolved. 
Palfranutn v. Bond, Cundill v. Bond, Anonymous 
V. Bond,— lOih January, 1866. 

Note. — In the case of Palframan v. Bond, the 
Court, after dissolving the arrest, allowed a new 
writ to issue upon the affidavits then produced in 
Court. These showed that some of the goods in 
defendant's wacons were consigned to a person 
resident beyond the border. This would have 
been a good ground had it been stated in the first 
affidavit. 

Writ discharged, where it had been obtained on 
insufficient evidence of defendant's intention to 
leave the Colony and thereby to affect the rights 
and interests of the plaintiff. Simpson v. Steyn, 
—1867, 31, 32. 

Where the creditor's affidavit states a belief 
that the debtor is about to leave the Colony, the 
grounds which lead to such belief must also be 
stated. An attem[ ted secret sale of property or 
the refusal to account for an agency are not 
sufficient grounds for such belief. Simoens v. 
Steyn,— ISGl, 173. 

Confirmation of arrest refused, where the in- 
formation on which it was granted was not 
evidence of a definite intention to leave the 
Colony, but an inference from the nature of 
defendant's business aS a carrier, which involved 
frequent and prolonged absences. Defendant, how- 
ever, interdicted from leaving the Colony within 
a month. Adler Bros, v. Zeederherg, — II., 70. 

If rit of Arrest and its Requisites, 

Debt under £18.]— A writ of arrest for an 
amount under £15 may not be issued by the 
Registrar. John v. Peacock,-- 1872, 66. 

Mode of Ipplication.]— Although applications 
to confirm or dissolve writs of arrest come before 
the Court, vet applications for personal arrest are 
not granted by the Court but ^ould be made to 
the Registrar. Menlove d' Co. v. Murray,— U., 
116. 

Irre^arities— Misdescription of Creditor.] 

— A wnt issued in the name of " Edward Owens'* 
on an affidavit sworn by '• Edward Owen," Hkld, 
to be capable of amendment, the error not being 
material. Owens v. Stewart,— lii72, 31. 

But where accounts had been furnished by *• E. 
Owen & Co." and the party suing was ** Edward 
Owens," the latter having in no way connected 
himself with E. Owen A Co., the obiection was 
considered too serious to be overlooked. Ih^ 
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DisGPepancy in Amoant.]— On application to 
confirm an arrest, it appeared that, though the 
affidavit specified the amount due, the writ of 
arrest was expressed as for a sum of Twenty 
Pounds and upwards, the Court (Connor, J., 
douhtinfj) refused to confirm the arrest. Cope v. 
Van J orrft,— November 1, 1800. 

Cause of Action not disclosed in AifldaYit] 

— Defendant, about to leave the Colony, was 
arrested by order of the Resident Magistrate on 
the afiidavit of the plaintifif. The defendant was 
discharged, on bail, the bond being in the form 
given in the 7th Rule of Court. Application to 
canfirm the arrest was opposed, on the ground, 
inter alia, that the affidavit did not disclose the 
true ground of action as shown by letters of 
plaintiff's attorney, and by the summons in the 
action. Held : Arrest should not be confirmed. 
Eijhen dt Co. v. Coqui,— 2nd March, IfBS. 

Practice on Application to Confirm or Discharge, 

Anticipating Return Day.]— The defendant 
anticipatmg the return day and applying for his 
discharge under Section 4 of the Ordinance need 
not give 24 hours' notice to the plaintifif as 
required by the 9th Rule of the Supreme Court, 
as Section 4 of the Ordinance allows such an 
application to be made •• at any time." The 
Court, though not having the plaintifif before 
them would have the affidavit of facts on which 
to decide, and, if argument were required, could 
adjourn the case. Owens v. Stewart,— 1%12, 31. 

Notice.] —The affidavits used on a motion for 
dissolution of arrest are in the nature of a reply, 
such application not being an original motion ncr 
requiring notice as such. Fass v. liehhoch, — 
1809, 10. 

Established Practice.]— Per Connor, J. : No 
application to confirm arrest was, independently 
of any established practice, requisite under the 
Rules of Court or the Ordinance. Per Harding, 
C.J. : The practice is so established. Eyhen v. 
Co</ Mi,— March 2, 1860. 

The affidavits used by respondent in applying 
for the setting aside of an arrest need not, 
aemhle, be specified to the other side. Morton v. 
Shiittleworthr-liil2, 70. 

Irregular Proceedings— Interdict against 
leaving Colony.] — Where a defendant brought 
before tne Court under a writ of arrest had been 
interdicted by a judge in Chambers, until further 
order, from leaving the Colony, Held :- That the 
fact that there had been irregularities in the pro- 
ceedings connected with the arrest was not a 
ground for dissolution of the interdict. Houston 
V. Cole—XIY., 290. 

Defendant not brought before Court.] -The 
Court will not confirm an arrest where the defen- 
dant has not been brought before the Court in 
obedience to the writ. Under /these circumstances, 
no order will be made, as there is no jurisdiction. 
Cole V. Houston,— XIW, 273. 

Security Required from Defendant.]— Appli- 
cation to confirm arrest. The Court (Phtlupb, 
J., absent), under the circumstances, discharged 



the arrest on the defendant giving his own 
security not to leave the Colony pending the 
action, if brought to trial before the end of the 
then next term, the plaintifif filing his declaration 
within 17 days, the defendant to have liberty to 
substitute security for the debt in place of the 
above security. Costs to be costs in the cause. 
Andrews v. Barrett, — 29th November, 1862. 

T., the captain and part owner of a ship, was 
arrested at the suit of H., in an action for 
damages for negligence as to a horse conveyed on 
board the ship. The ship had arrived in Natal 
in May last, and the summons (being also the 
writ of arrest) was issued on the 1st September, 
T*s ship being then outside the Bay, on its way 
to England. The documents on eacn side, show- 
ing the contract for carriage of the horse were in 
England. Correspondence was produced to explain 
the delay in commencing the action. Application 
was now made on behalf of T. to dissolve the 
arrest, and to postpone the trial until the return 
of his ship from England. It was agreed on 
behalf of all concerned that the bail as to arrest 
should be sureties in the action. The Court 
ordered that, on security in the action being given 
by the present sureties for the action being tried 
next year, the arrest should be discharged, and 
the trial postponed until some day after Ist June 
next year. Costs to be costs in the cause. Howe 
V. Taylor,— 22nd September, 1864. 

It is the practice to require security from the 
defendant when he appears in answer to a writ of 
arrest. Domjlierty v. Willouglihy,- -11,, 161. 

Bail.] - On application by counsel in an arrest 
case that the Sheriff should be directed not to 
require in the bail bond under the Rule 7 (1846) 
the omission of the words "by his attorney," as 
the demand in question would not be due for 
several months, and it would be a serious incon- 
venience to the person arrested to be personally 
present on the return day of the writ, the follow- 
ing observations were made. Per Connor, J.: By 
what authority are the words in the form in the 
Rule '* by his attorney " omitted. Per Harding, 
C.J.: In the absence of Connor, J., the Court 
decided that this being merely a form, these 
words should be omitted for the due security of 
the creditor. Per Piiilups, J. : In one case the 
debtor having given this bond left the Colony, 
and the attorney appeared in Court on the return 
day, and blandly smiled. Per Connor, J. : The 
Rules have the force of an Ordinance. It appears 
to have been the object of the Rule that the 
debtor should give security that the action might 
be carried on to judgment, and this judgment be 
complied with, or he render himself to prison. 
The Court (Connor, J., declining to take part in 
the order) refused the application on the ground 
that the nebtor must give security either to appear 
personally on the return day of the writ, or to 
pay the amount recovered in the action. Anon^ — 
30th September, 1862. 

Defendant's agent had contracted to hand over 
to plaintiff, on the day after sale, the proceeds of 
certain goods sold by him on plaintiff's account. 
He received the proceeds but retained them, and, 
the defendant and her agent being about to leave 
the Colony, the defendant was arrested : — Hkld, 
that the arrest should be confirmed, with an 
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order that upon the defendant entering into bail to 
abide the jadig:ment of the Court, she be discharged, 
and not before. Ros9^y. Simoerw,— 1867, 136. 

An arrest may be discharged upon the defen- 
dant giving security, the debt being admitted and 
the plaintiff being willing to grant time. Hartley 
V. Walker,— ISn, 64. 

The defendant, against whom a writ of arrest 
bas been directed, is bound to appear personally 
before the Court on the return day. The security 
given on arrest is not for the judgment but for 
the appearance in person of the defendant. The 
defendant not appearing, the Court ordered the 
Sheriff to assign the bail bond to plaintiff and 
confirmed the arrest Meikle v. Loiii/,— 1871, 69. 

Creditor't Acquiescence.] — Plaintiffs, with 
full knowledge of defendant's intention to leave 
the Colony, made arrangements for the retire- 
ment of his promissory note in their favour, and 
had given further credit, thus increasing the 
debt: — HisiiD, that as plaintiffs had dealt with 
defendant on the understanding that he was 
leaving, and had given further credit, the defen- 
dant's arrest must, under such circumstances, be 
dissolved. Randle$ Brot, and Hudson v. Williams^ 
—1871, 197. 

Arrest during Civil Action.]— The Court will 
not confirm the arrest of a defendant in an action 
after summons has been issued and appearance 
entered. The proper remedy is by interdict 
restraining defendant from leaving ihe Colony. 
WUUs v. Seward,— XU., 85. 

Surrender of Defendant's Estate.]— (See also 
Inbolvenct — Effect of Order.). 

Confirmation of arrest ordered to stand over, 
it appearing that the defendant had surrendered 
his estate. Costs of the application to be added 
to plaintiff^s claim against the estate. IVaUon v. 
Myers,— UI. (March) 33. 

Where a defendant who has been arrested 
surrenders his estate, the discharge requires an 
order of Court. Solaman v. (rray, — 1871, 70. 

Arrest not confirmed, the defendant's petition 
of surrender being presented, although there was 
an indefinite allegation of fraud. {Per Cadiz, J.) 
Jottbert V. BrooksUme,—YIU., 74. 

The Court will confirm an arrest even though 
it be urged that defendant was making arrange- 
ments to assign his estate. Kershaw dt Co. v. 
Gfwffem,— 1871, 198. 

Withdrawal of Writ] — Defendant was 
arrested, on his way througn the Colony, on a 
dishonoured promissory note. On the return day 
of the writ, information was received with regard 
to a settlement of the claim with plaintiff's agent 
in the Transvaal, and the matter was ordered to 
stand over for proof of the agent's authority. It 
appearing thereafter that the debt had been paid 
after issue of writ, the case was withdrawn, each 
party paying his own costs. Dunne v. CuUen, — 
VnL, 102. 

Where plaintiff had gone to the extreme 
process of arresting the defendant, which arrest 



the Court [had not confirmed — leave to withdraw 
refused and defendant's application for leave to 
sign judgment granted (Per Cadiz, J.) ChaUmer 
V. Corrw,— Vm., 73. 

Doubtftil Jurisdiction.]— An agreement was 
entered into in the Free State between S. and B., 
that 6. should fetch for S. certain goods from 
Durban, and, in default, should pay £100 as 
liquidated damages. A short time after B.'s 
starting, he alleging that S. had mislead him as 
to certain deeds to be lodged with him, and sent 
word to S. that he woiidd not bring back the 
goods. S. had B. arrested here, while passing 
through, in an action for the penalty in the 
agreement. Confirmation of the arrest was now 
opposed on the grounds that the action was a 
harsh one, and on an affidavit from B. that he 
had no residence in Natal, and that he resided in 
the Transvaal, the Court, partly from the nature 
of the action, and partly from the doubtfulness 
of its jurisdiction in the case, refused con- 
firmation (CoNNOB, J., doubting) with costs. 
Solomons v. Bousfield, — November 8rd, 1864. 

Payment of Debt into Court under Protest.]— 

The 7th and 8th Rules of Court do not authorise 
a payment by defendant to the Registrar of the 
Court under protest. Where this had been done, 
the Court authorised the Registrar to pay the 
sum to plaintiff's attorney, without prejudice to 
any application thereafter by defen<£uit. Jone* 
V. i^'amMT,— 1871, 126. 

Costs. (See also preceding cases]. — S., alleg- 
ing by his affidavit that he deliverea six oxen to 
N. to be taken by him to Pietermaritzburg, and 
delivered to S.'s agent there, and that they had 
not been so delivered, and that N. was about to 
leave the Colony, obtained on 14th October a writ 
of arrest against N. stating the cause of action to 
be for the oxen or their value ; an appearance 
was entered for N. on the 15th October. On the 
23rd October, S.'s attorney wrote to N. to say that 
as since the arrest, S. had discovered his oxen in 
a pound up the country, and taken possession of 
them, he would withdraw the action, save as to 
the applying to the Court for leave to include the 
costs in an action to be brought for damages for 
non-delivery of the oxen. N. gave no reply to 
this, but on 31st October served notice of this 
application for the costs of the arrest and the 
action, on the grounds of the arrest having been 
vexatious and unwarranted, and because of 
the withdrawal of the action. There had not 
been any withdrawal in the Registrar's Office. 
The dburt refused the application leaving the 
question of costs to be setUed in the action com- 
menced by the writ of arrest, and (Connor, 
J., dissenting) made no order as to the costs of 
this application. Schenk v. Newton, — 10th No- 
vember, 1863. 

Where a difficulty as to payment of the debt 
had arisen through a mistake, the money having 
been paid after the arrest and there being a 
certain amount of hardship in the case — the 
Court made no order as to oosts. Wood y. 
Reynolds,— UI. (January) 31. 

Where a writ of arrest had been discharged on 
the ground of irregularities the Court gave no 
oosts. Owens v. Stwart,— 1872, 81. 
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Soldier — Imimiiilty from lirest.] — The 

immqnity from arrest conferred by law apon a 
soldier on servioe, does not extend to an officer in 
a Cape Yolanteer Ck)rps holding no commission 
in Natal. Dougherty v. WUloughby,—U., 161. 

n. Im Cbiminal Cases. — See Crdomal Law 

AND PbOCSDUBB. 

UL Im Maoistbatb's Coubt. — See Magistrate's 

COUBT. 

IV. Fob Unbatisfiei) Judgment. — See Imprison- 

MBNT. 

V. BfAUcious Abbbst and Imfbisonment. 

LUbility of PoUoo.]— A Sergeant of Borough 
Police, having, upon his own deposition, obtained 
a warrant for the apprehension of certain persons 
suspected of theft, arrested the plaintiff, whose 
name was not in tiie warrant or deposition, bat 
whom the sergeant had reason to suppose was 
implicated in the crime, and who, at the time of 
his arrest, was lodging in the same room with 
persons named in the warrant. After the plaintifiF 
had been placed in the police cells, the sergeant 
received information which removed his suspicion 
of the plaintiff, and on this information being 
communicated to the Superintendent of Police 
the plaintiff was immediately released. In an 
action by plaintiff against the Superintendent, for 
damages for illegal arrest. Held ; — That as the 
defendant had done no more than to direct that 
the warrant should be executed, there being no 
warrant against plaintiff, it could not be said that 
the defendant had caused his arrest or, if it were 
wrongful, that he was liable. As, however, the 
crime of theft was one in respect of which the 
law authorised arrest without warrant, and the 
action of the sergeant was prima facie justifiable, 
tiie arrest was not wrongful. Judgment should, 
therefore, be for the defendant. Arthur v. Fraser, 
— Vm., 22. 

While it is essential that the public should be 
protected against wrongful arrest, it is also im- 
portant that the police snould not be subjected to 
constant fear of actions against them for dis- 
charging their duty. lb, 

ReMOiial>le Preoautioiu— Probable Caiue.]— 

*' Reasonable and probable cause " has to be con- 
sidered in the case of an action for damages by 
reason of false imprisonment on a criminal 
charge. Joughin v. King^ — 1870, 66. 

Where the plaintiff had been arrested in a 
borough on a charge of drunkenness, and the 
facts showed that although he had used insulting 
language in a public place tending to create a 
disturbance, his arrest on the charge of drunken- 
ness was not justified by the evidence : — Held, on 
appeal, ^t the plaintiff was entitled to one 
farthing damages without any costs. Per Connor, 
J.: Offensive words used to the police are not 
necessarily calculated to provoke a breach of the 
peace. Palmer v. Sfeii/,— 1869, 62. 

The question of probable cause for a criminal 
charge is one for consideration by the jury. If 
there be such cause, the verdict must be for 
defendant. If otherwise, the plaintiff is entitled 



to a verdict and reasonable damages. Ferme$sey 
V. fTittion,— 1867, 219. 

It is not clear that, in relerenoe to prosecntioiis 
by the Crown, the person at whose instance the 
prosecution was begun, would, unless the case 
could be brought within the class of defamation, 
be liable for anything beyond costs and actual 
loss, even though he had not probabiUt causa, 
general damages not being recoverable except in 
case of legal ifyurOa. {Cottam v. Speller, 8 N.L JC 
(May) 30, corrected). Natal Land and Cohnixation 
Company v. SchiUtler dt Co,,—Y., 10. 

An action in respect of false imprisonment 
ammo injuriandi, is ranked under ttie same head 
as the action for defamation, and is analogous to 
that which exists under the Lex AquiUa, la none 
of the authorities is the defence inade to depend 
on the existence of reasonable and probable cause. 
Such cause, though not a complete defence, may, 
however, in all cases, help to lessen damages. If 
an act is done or omitted by culpa ever so slight, 
that is, with a mind not wicked but imprudent, so 
as to merit the reprehension of a ¥rise man, the 
lex aquilia applies. Cottam v. Speller, — IIL 
(May) 30. 

Plaintiff was for three weeks clerk to defendant, 
a borough market -master. Being unable to 
balance his books for any of these weeks, plaintiff 
mentioned the fact to defendant, who condoned 
an irregular taking of money from the cash box, 
but, not being satisfied with plaintiff's explanation 
of the deficiency in the books, allowed him to 
employ an accountant to investigate. Before the 
accountant's exsmiination was made the defendant 
swot's a deposition before a Magistrate, charging 
plaintiff with theft, and asking for and obtaining 
a warrant, under which plaintiff was arrested ana 
detained, but liberated for want of prosecution. 
Plaintiff then sued for damages for malicious 
arrest and obtained a verdict, the jury finding 
that the deficiency was a mere matter of bad 
book-keeping, and that defendant had no reason- 
able and probable cause for the action taken Inr 
him. Held : — That, upon these facts and find- 
ings, the verdict, not being against law {vide 
supra), should not be set aside. lb. 

Plaintiff claimed damages for the defendant'! 
having maliciously obtained a search warrant and 
having searched plaintiff's property for goods 
alleged to have been stolen from defendant. It 
appeared that defendant having heard that a 
former servant of his had been selling goods at 
an absurdly low price, and believing the goods to 
have been stolen from him, made a deposition 
before a Magistrate that, from information 
received, he had reason to suspect that plaintiff 
was in possession of goods stolen from him, and 
asked for a warrant to search two cases belonging 
to the plaintiff, who was a trader, Upon the 
warrant being granted, the boxes (which were in 
a forwarding agent's store) were forced open and 
searched, and a cart, packed with goods for 
plaintiff's trading trip, was also searehed by the 
police in a public street. Plaintiff came up while 
this was being done, and was taken to the police 
station, from which, on his giving an explanation, 
he was released after about an hour's detention : — 
Hbld, that, assuming the plaintiff's innooenoe, 
a gross injury had been donej for which, tiioagh 
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not strictly answerable for the form of the 
warraot or for the arrest, the defendant was to 
some extent to blame, as his action in pointing 
out plaintiff to the police and following him to 
the police station amoonted to a confirmation of 
the arrest. The defendant was also in faolt in 
act ascertaining that plaintiff had not left town, 
and his action snowed great carelessness, resulting 
in hardship to a person in the position of a 
trader, for which he was liable. [The Court, 
however, regarded the damages claimed (£1,0001 
as exoessiye, and gave judgment for £20 ana 
u] Simon v. Uaaes.—Y., 318. 



Defendant, a farmer, acting on information 
obtained from, several sources, and after personal 
enquiry and inspection, made a deposition before 
a Magistrate stating that he had recognised his 
maj^ on an ox found in plaintiff's possession, and 
ihAt he believed it to be one of his oxen lost 
several years previously. Defendant made no 
erizninal charge of theft or otherwise, nor did he 
ask for a warrant. Upon this information, the 
Idagistrate caused the plaintiff to be arrested on 
a charge of oattle-stealing, of which he was 
afterwayrds tried and acquited. Held : — That the 
defendant had adopted reasonable precautions 
and had acted prudently, and that he could not 
be held liable to the plaintiff in damages for 
malicious prosecution, the law having in fact being 
pat in motion, on insufficient cause, by the Magis- 
trate {Cottam V. Speller, (3, N.L.R., 30) and other 
reported cases distinguished). Dagnsa v. Nfir- 
marcft,— XIV., 295. 

Pleadiiig.] — Plaintiff's declaration averred that 
defendant mialiciously and wrongfullv made an 
affidavit before a Magistrate charging the plaintiff 
with being in possession of stolen goods, and 
upon such charge procured the Magistrate to 
grant a search warrant under which the plaintiff's 
packages were broken open and searchea, but that 
no stolen articles were found among his goods. 
That defendant, falsely and maliciously and with- 
out probable cause, gave plaintiff into custody 
upon such criminsbl charge, and compelled him to 
go to the poUce station, where he was imprisoned 
for upwards of three hours. Defendant excepted 
to these averments, inasmuch as (1) it was not 
alleged that plaintiff was not in point of fact, in 
possession of goods stolen from defendant, nor 
that d^endant had no reasonable and probable 
eause for supposing plaintiff to be in possession 
of such g(M)ds; (2) That the nature of the 
eriminal charge was not set out, nor was it 
averred that enquiry was made into such charges 
before a Magistrate and the plaintiff acquitted 
thereof: — Held, that the declaration disclosed 
good ground of action, inasmuch as it contained 
averments that defendant had maliciously procured 
a warrant to search for stolen goods, and that, 
the plaintiff's packages having been searched, 
there were no goods in them other than plaintiff's. 
As to the second exception, it was for the defen- 
dant to say that the plaintiff had been tried and 
convicted. The averment of malicious arrest 
was sufficient ground for an action, there being 
no necessity to aver an acquittal because it was 
not pleaded that there had been a trial. Simon 
V. I*aa€f ,— v., 227. 

WaFPUit ^nutted upon simple statement of 
fiMli*] — Bbmbls : — If, upon a simple statement 



of facts, as known to deponent, before a Magis- 
trate, no criminal charge being made, the Magis- 
trate, in the exercise of his judgment, issues a 
warrant of arrest, the deponent is not liable in an 
action. Cottam v. Speller,— HI. (May) 30. 

Arrest for Contempt of Court.]— Damages 
cannot be given for an arrest and imprisonment 
ordered by the CJourt on the official report of the 
Sheriff, the plaintiff being in contempt of Court 
in not obeying an order served upon him by the 
Sheriflf. Rosii v. Jon^«,— 1867, 164. 

VI. Arrest or Insolvent Debtor. — See In- 
solvency. 



ASSAULT. 

Civil Iction— Smallness of Damages.— See 

Practice — New Trluj. 



— CItU Iction— Measure of Damages. - 

Damages. 



-See 



— Icquittal In Criminal Court.]— A judgment 
in a criminal case has not the effect of a res 
judicata for civil proceedings in the matter. The 
private person who is injured is not represented 
in a prosecution by the Crown, nor is his estate ; 
and the guilt of the accused has to be more 
clearly made out in a criminal case than may be 
necessary in a civil action. Engelbrecht v. Van 
der Merwe, — X., 117. 

Criminal (Mfence].— See Criminal Law. 



ASSIGNMENT.— See Cession. Contract. 

MORTOAOE. 



ASSIGNED ESTATE.— See Insolvency. 



ASSURANCE— See Insurance. 



ATTACHMENT. 

To Found Jurisdiction. — See Jurisdiction. 

Practice — 

Hotice of Attachment, when necessary.! — 

The Court grants attachments on ex parte applica- 
tions if there be danger that the goods may be 
taken away. The position of the respondent has, 
however, to be oonsidwedi in determining whether 
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or not notice should be given of the application. 
Vause, Slatter <& Co, v. Greene,— WUl., 126. 

Service of Doooments of Claim.]— A writ of 
attachment against the goods of defendant, who 
was leaving the Colony, contained also a pro- 
visional summons for payment of certain promis- 
sory notes. No copies of these notes were 
attached to the writ or summons. Upon applica- 
tion for the dissolution of the writ of attachment, 
and defence to the provisional case on the grounds 
of no copies of the notes being attached, the 
Court, consisting of Phillips, J., and Meller, J., 
declined to dissolve the writ, but refused pro- 
visional sentence on the promissory notes, allow- 
ing plaintiffs, however, to amend the summons 
by attaching the copies of the notes referred to. 
CundiU Bros, v, Bond,— 10th January, 1865. 

Requisitei of Affidavit.] —The affidavit on 
which a writ of attachment is granted need not 
be so precise as one on which a writ of arrest is 
issued. 

Application for the dissolution of a writ of 
attachment on the goods of defendant. The 
Court, consisting of Phillips, J., and Meller, J., 
confirmed the attachment. A writ of attachment 
was not of so serious a nature as a writ of arrest, 
and the same precautions were not so positively 
necessary in the affidavit. CundiU Bros. v. Bond, 
—January 10th, 1865. 

Second Ittachment unneoeBsaFy.]- Where 

a creditor represented that property attached had 
been removed, the Court declined to make a 
second attachment of the property in question, 
holding that the former attachment was sufficient. 
In re Potter,— imi, 299. 

Insuffioient OronndB— Costs.]— Where the 

respondent's goods had been attached at the 
instance of a creditor to whom he was indebted 
on open account and on current bills, the grounds 
for attachment being the debtor's alleged intention 
to leave the Colony, which was now denied — it 
appearing to the Court that the plaintiff had 
acted upon insufficient information, Held, that 
the attachment should be set aside, with leave to 
defendant to move for the costs of the application. 
Welch V. Trittwww,1867, 177. 



In Special Cases — 

Mounted Policeman*s Pay.] -See Pouce. 

By Judgment Creditor] -The Court will not, 
at the instance of a judgment creditor, order an 
attachment of property Uiat could not be taken in 
execution. Standard Bank v. Broien (& Co., — 
1869, 86. 

Ordinance 8, 1852— Partners.]— There is no 
provision for attachment, but only for interdict, 
under Ordinance 8, 1852. On an application to 
dissolve an attachment, granted under that 
Ordinance by the Magistrate of Durban over a 
yacht belonging to several partners, on the ground 
that defendant had parted with his interest to 
the firm of which he was a member — the Court 
doubted whether more than the interest of a 
partner could be attached. As, however, the 
other partners consented, the attachment was 



ordered to continue. Raw d; Co. v. Bradley, — 
v., 201. 

Of Proportionate Interest in Company.]— 

Attachment authorised of defendant's proportion 
of the property of a company. Raw db Co. v. 
FrUby,—m. (March) 7. 

Against Deserting Spouse.] — Attachment 
granted of property taken from applicant, an 
Indian, by his wife, who had left him secretly 
and without his Imowledge. In re Goibe, — VIII., 
235. 

When Property being made away with.]- 

Attachment granted, pending issue of a writ of 
execution, where it appNsared that the defendant 
was making away with property. Martin ▼. 
TenmijU,- 1870, 71. 



Of Life Interest— Notice.]— See Tbusteb. 
Of Carrier*s Goods.]— See Cabbibb. 

Insolvency of Debtor. — See also (Insolybnct.) 

Notice to set aside.] — Respondent had 
obtained an attachment of goods belonging to a 
debtor who had subsequently surrendered his 
estate. On a motion of applicants for discharge 
of the attachment, on the ground that the goods 
were their property, respondent averred that the 
property belonged to the debtor's insolvent estate, 
and that the application should have been against 
the trustee. Held : — That the attachment having 
been made at the respondent's instance, he oould 
not refer the applicant to the trustee. (The 
attachment was dissolved, upon security, given 
to the Master). Nathan Bros. v. Brodie,—VL, 293. 

Sale of Property under — 

To Bare Expense and Depreciation.] — Sale 
authorised of cattle under attachment, where 
the greater part had died and the Sheriff's fees 
were accumulating. Macavlay v. Brink, — 1872, 86. 

DeliYery to Third Party.]— Delivery to a 
surety of goods under attachment authorised, on 
behalf of a person not having a lien, from whom 
the goods had been bought but not paid for, the 
purchaser being a foreigner. Pechey Bro$, v. 
Stokes,--!., 160. 

In Insolvency.]— See Insolvency. 

Attachment of the Person.]— See Abbest— ^ 
Imprisonment — Contempt of Court. 

Costs of Attachment.]— See Costs. 



ATTORNEY. 

1. Admission. 

2. LiKN ON Client's Pafebs. 
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3. Ck)6T8. 

4. Attobnet on the Record. 

5. Misconduct op Attobney. 

6. Other Matters. 

1. Admission. 

fa) Ak Candidate Attamey. 

Senrioe of Ariiclet (prior- to Rules of 3rd 
January, 1893).] — Apprenticeship to an Advocate 
does not qualify for admission as a Candidate 
Attorney. In re Hathom,—lSQ9, 60. 

Service under articles prior to admission as 
candidate attorney cannot be reckoned. (But the 
Rule of Ist February, 1872, modified this decision). 
In re Button,~lST2, 29. 

An applicant for admission as a candidate 
attorney had been articled to a Durban solicitor, 
and it was desired that he should serve his time 
at a branch office about to be established at a 
country town, the solicitor undertaking to give 
him due instruction, and to attend at least two 
days a week at the country office, the applicant 
being allowed to spend a portion of his time at 
the Durban office. Upon objections by the Law 
Society, Held : — That the application should be 
refused, the proposed state of apprenticeship not 
being contemplated in the Bules. If there were 
two separate established businesses, it might, 
perhaps, be different. In re Fenwick, — V., 
126. 

An apprenticeship to an attorney who carries 
on business as an auctioneer is not desirable. 
Application of a candidate articled to such a 
business — refused. In re Hod^on^ — V., 298. 

Where a candidate had been articled to an 
attorney who was also partner in a firm of 
auctioneers. Held : — That this was not a proper 
apprenticeship. In re Hodmn^ — VI., 175. 

A candidate attorney may serve his articles 
with a/rm of attorneys (Bules of 7th April, 1863). 
In re WylU,—X., 3, 

Ezeeution and Filing of Articles (prior to 
Bales of January 3rd, 1893).]— Be-execution of 
articles of clerkship after date of admission as 
candidate attorney is not essential. The Begistrar 
should refuse to receive for filing articles executed 
by one who has not already been admitted as a 
candidate. Where the articles had been filed on 
the day of but before such admission, and the 
petitioner had satisfactorily served two years 
under articles. Held, that the rule had been 
complied with, and the petitioner should be 
admitted. In re Burner — I., 174. 

The articles of a candidate attorney should not 
be executed and lodged with the Begistrar until 
after the candidate's admission. {Per Turnbull, 
J. See preceding case). In re LabUtour, — X., 

m. 



The Ck)urt will not entertain an application for 
the admission of an attorney where the rules as 
to lodging of articles of apprenticeship have not 
been complied with. In re Buttan, — 1871, 97. 

Articles entered upon prior to admission as a 
candidate attorney should be cancelled and new 
ones executed at the time of such admission. 
In re Taylor,— 1970, 98. 

Transfer of Articles.]~Where, upon applica- 
tion for admission as Attorney, it appeared that 
the applicant's articles had been ceded, the Court 
required production of the order authorising such 
cession. In re Granger, — V., 6. 

When it is sought to transfer the articles of a 
candidate attorney, the Court will require infor- 
mation as to the reason for the transfer, the mere 
consent of the parties concerned not being suffi- 
cient. In re Lwffr,— XIV., 244. 

Production of Certificates— Rules of 3rd 
January, 1893.] — The examination of the Oxford 
Schools Examination Board being one of tLe tests 
recognised by Bule 15 (3rd January, 1893) as an 
equivalent for the "Preliminary Examination," 
Held: — That, where the applicant stated on oath 
that he had passed such equivalent examination 
but was unable to produce his certificate he might 
be admitted as a candidate Attorney upon produc- 
tion of a certificate of his having passed the 
"privilege examination" for admission to the 
upper school of an English public School, such 
examination being regarded as of equal value with 
that of the Oxford Schools Examination Board. 
In re Stuart.— yilV ., 76. 

The Court will require production of a proper 
certificate of an applicant for admission as a 
candidate attorney having taken the degree or 
passed the examination accepted in lieu of the 
preliminary examination (Bules 2 and 15 of Jany. 
3nd, 1893). [A conditional order, however, 
granted in this case. Ih. 

A certificate of an applicant for admission as a 
candidate attorney having passed satisfactorily in 
general subjects in the 7th Standard of a Govern- 
ment Model Primary School is not a sufficient 
qualification in lieu of passing the preliminary 
examination (Bules 2 and 15 of 3 January, 1893). 
Where, however, the first examining board ap- 
pointed under Uie Bules did not meet for six 
months, a certificate of the candidate having 
passed a satisfactory examination before the 
Superintending Inspector of Schools would be 
deemed sufficient. In re Smithwick, — XIV., 77. 

Antedating Order.] — Where the hearing of a 
petition of a candidate attorney set down for a day 
in term had stood over, owing to press of Court 
business, until after the end of the term month, 
Held : — That the order for admission might date 
back to a day within the term. In re CampbeU, — 
Xm., 71. 



(h) As Attorney. 

Candidate must have completed Articles.] 

— A candidate attorney will not oe admitted as an 
attorney during the currency of his articles. [See 
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now Rules of 3 Jany., 1893] . In re Anderson^ — 
Xm., 216. 

English Solicitor.]— Petition to be admitted 
an Attorney. The petition stated that the peti- 
tioner had been admitted a Solicitor of the Court 
of Chancery in England, and an Attorney of the 
Court of Queen's Bench there, and the affidavit 
was to that effect. The Court required this to be 
supplemented by an affidavit that the petitioner 
was still on the KoU in England as such Solicitor 
and Attorney. In re Cooke,— Aih November, 
1862. 

On application by a Solicitor of the Supreme 
Court of Judicature in England seeking admission 
as an Attorney in this Colony, there should be an 
averment to the effect that no petition or enquiry is 
pending for the purpose of removing him from the 
roll, or into his conduct as a Solicitor. In re 
StephetMony—XU., 169. 

Continnoiu Senrice.]— The petition of a candi- 
date attorney for admission as an attorney showed 
that hft had served for one year under articles in 
Natal and prior to that had been articled to a 
Scotch firm of solicitors for a term of five years, 
expiring some years before entry upon the Natal 
apprenticeship, Held : — That the order for admis- 
sion should be subject to proof of continuous ser- 
vice in a solicitor's office in the interval. In re 
Cavxerony — XII., 53. 

Fees*] — E., an Attorney of the Court of Queen's 
Bench in England, applied to be admitted as an 
Attorney of Ais City under Law 10, 1857, sec. 18; 
and, a question arising as to the fee to be paid 
by him, the Court ruled that it should be £2 
10s. Od., the sum fixed by the tariff at the end 
of the rules of 1846. In re Edicarden, — Nov. 
29th, 1864. 

Where a candidate Attorney had died prior to 
his admission, the Court authorised the Registrar 
to pay to his executors the fee of £25 deposited 
under Rule of Court. In re Dick, -V., 223. 

The fee of admission of an Attorney under the 
14th Rule of Court of the 7th April, 1863, is pay- 
able in addition to the fee under the 2nd Rule, 
when a candidate attorney, having abandoned his 
original intention of admission under the latter 
Rule, afterwards seeks admission, by virtue of an 
office, in terms of the former Rule. In re Turn- 
bitU—XL, 125. 

Readmission after Removal.]— Semble: — 

The Court has no authority to readmit an attorney, 
under his former service, whose name has been 
removed from the roll at his own request. In re 
Gn^n,— VI., 153. 

Certificates of Character.] -Where, at the 
time of admission as a candidate attorney there 
have been produced the necessary certificates of 
character, such need not be produced at the candi- 
date's admission as attorney. In re Goodricke, — 
1870, 6. 

Appearing in Court to take Oaths.]— An 

attorney when appearing in Court to take the 
oaths upon his admission, must be robed. In re 
»riiAe«,— xm., 196. 



2. Lien on Client's Papebs. 

General Rule.]— An Attorney has no right to 
retain his client's documents, such as title deeds, 
against creditors, for costs owing to him, except 
in respect of his charges for the litigation in which 
the documents were inMrumeiita litU. The charge 
for which the claim to retain is made should be 
in respect of work, or expenditure on, or should 
have some other connection with, the property re- 
tained. If the litigation were such as to be essen- 
tial to the preservation of mortgaged property, the 
mortgagees being absent from the Colony, there 
might be an equity in favour of the attorney to 
whom the deeds were handed by the mortgagor, 
to retain the deeds for the costs of litigation even 
against the mortgagee. But otherwise, where the 
mortgagee is easily accessible. WUhelm^t EttaU 
v. Shepxtone,—l%l%'^, 1. 

There is no right of retention by an attorney of 
his client's title deeds, for professional services 
rendered, and disbursements on account of 
valuer's, auctioneer's, and advertising charges, 
incurred in an attempted sale of the land. Such 
a right over documents does not exist unless with 
respect to work done on them, or unless they are 
iiMtrumenta litU. An abortive attempt to get 
money on mortgage would give no charge on the 
property or the title deeds. Trustees of AUen, 
lUrkett db Co. v. Shepstone,—\., 218. 

Comjpleted Mortgage.]— A Solicitor claimed 
to retam title deeds for the costs of an action for 
partition of a farm held jointly by his client and 
two others, as against the trustees of the client's 
insolvency. The first mortgagee consented to an 
application made by the trustees for delivery to 
them of the deeds. Held: — That the Solicitor 
had no right to retain the deeds after the mort- 
gage had been executed; though it might he 
otherwise if the insolvent had himself applied for 
the deeds. Order granted for delivery to the 
trustees, without prejudice to any claim of the 
Solicitor upon the proceeds of sale after payment 
of the bonds. Moreland's Trustees v. Shepstone,' 

VI., 201. 

Title Deeds— Rights of Transferee subject 
to Bond.]— The applicant held a mortgage over 
land which had been sold with his consent and 
subject to the bond. The purchaser further 
mortgaged the property. Respondents, solicitors 
and conveyancers, had prepared the deed of 
transfer and the second bond, and had paid fees 
and duties thereon, for which they sued the 
transferee, and obtained a judgment only partially 
satisfying their claim. The applicant had got 
judgment on his first mortgage bond, declaring 
the property executable, but the Master would 
not hold the meeting of mortgagees and creditors 
without production of the title deeds, which the 
respondents, claiming a right of retention, refused 
to deliver up. Hkld : — That the transfer subject 
to the mortgage bond was subject to the bond 
with all itH rights, one of which was the right to 
sale in execution, for which the title deeds were 
neccsssary. The respondents, therefore, had no 
right of retention of the deeds. ElUs v. Baker 
<£• Laughtony—Vl.y 100. 

Right against Trustee in InsolToncy.— See 

Insolvency. 
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Right against Transferee of Land.]— Appli- 
cation for an order compelling an attorney to 
deliver up his client's title deeds, the applicant 
having obtained a judgment for transfer of the 
land to which the deeds related — dismissed with 
costs. Menne v. Fulcher's Trustee,— ISi^T, 83. 

Certified Copies.]— An application by the 
executor dative of an estate in Natal for an order 
authorising the issue of certified copies of title 
deeds retained by the respondent, a solicitor in 
East Oriqualand, was opposed on the ground that 
the deeds were held by special agreement as 
security for charges in respect of professional 
services rendered to the deceased. The respon- 
dent, however, was ready to give up the deeds 
upon a guarantee of payment &om the executor, 
and it was ordered, without prejudice to the 
respondent's claim, that if the deeds were not 
delivered immediately upon service of order, the 
application might be renewed. Watkinmn's 
Executor v. i/orrw,— VIII., 238. 

Release on payment of Costs into Court.]— 

Order for delivery up of client's papers held by 
attorney on payment into Court of amount of 
taxed costs pending review of taxation. Murphy 
v. Surveyor G«teraZ,— 1867, 75. 

3. Costs. 

Between Party and Party.— See Costs. 

Assisting Counsel in Court.]— Where the 
attorney in an action acts as counsel, the fee of 
another attorney, for giving assistance as a clerk 
in Court, is an attorney and client charge. Steyn'tt 
Trustees v. Simoens,—l9Q7, 274. 

As Suitor.] — Costs granted to attorney, a 
successful plaintiff, to the extent of fees paid to 
counsel and to the registrar. Zietsman v. Walker, 
-1871, 65. 

An attorney, who is a suitx)r, and who conducts 
his own case, if successful, is entitled to attorneys' 
fe^ as part of the costs. Sfiepstone v. Colonial 
Securities Company, — lY., 30. 

Special Fees— Contract.]— An attorney is 
liable for expenses incurred needlessly and with- 
out his client's authority. Dryden v. Smith, — 
1871, 14. 

Plaintiffs had acted as defendant's attorneys in 
certain actions brought against her. In one of 
these, brought in appeal to the Privy Council, a 
member of the plaintiffs' firm, being then in 
England, had been requested by tha English 
solicitors to postpone his departure in order to 
assist in the appeal. This caused him a delay of 
three months, for which the defendant was 
charged a special fee of 100 guineas. Defendant 
had expressed her gratification on hearing that 
her attorney would be in England for the appeal, 
but nothing had been said as to any charge. 
Hrld : — That although the fee charged might be 
reasonable, the question was — if the defendant 
had known that she would be liable, would she 
have consented to incur it ? As there was no 
evidence of express or implied contract to pay the 
fee, it could not be recovered. Baker tC* Lauyhton 
v.JB<md,-VL, 86. 



Agent of Country Attorney.} — Where a law 
agent had acted in Pietermaritzburg as the 
managing clerk of a country attorney, the Master 
had refused to tax costs for work done by the law 
agent in connection with proceedings in the 
Supreme Court, Held : — That it was undesirable 
to interfere with the Master's ruling. In re 
A^her,—Yl., 243. 

Set-olT. — See Nbolioence — Infra. 

Guarantee for Witnesses' Expenses.]— Ap- 
plication by G., an attorney, for an attaonment 
against C, also an attorney, for not paying him 
£10 7s. 6d. as the general sum for an attorney 
being subpoenaed and attending as a witness from 
Durban to Pietermaritzburg. On the subpoena 
being served on G., with £2 lOs. conduct money, 
G. had refused to go. C. then wrote to G. 
threatening him with an attachment, and guaran- 
teeing to him such an amount as the Master 
would allow in taxation. There had not been 
taxation as yet. The Court (Mzller, J., absent) 
made no order, because, assuming that a guarantee 
by an attorney would authorise an order on him 
to pay the witness, yet here, there had not been 
an order, nor could there be yet, as there had not 
been the taxation stipulated. Per Phillips, J.: 
The ground for an attachment would be if the 
money had been paid to the attorney to pay to 
the witness. In re Goodricke, — June 2nd, 1864. 

Contra Account by Client.]— The Court cannot 
take cognizance of a contra account in hearing a 
review of the Master's taxation. Where, how- 
ever, the client, who had paid his attorney's taxed 
costs into Court in order to release his papers, put 
in a contra account for medical attendance: — 
Held, that the client's money should be returned 
to him, either party being left to his action. 
Murphy v. Surveyor General, — 1867, 107. 

Not bound to Disburse in pro Deo Case.] — 

An attorney is not bound to pay money out of 
pocket, in pro deo cases. Anjield v. Anjield, — 
1867, 239. 

Taxation between Attorney and Client.]— 

Where the client having duly instructed an 
attorney had compromised the suit without con- - 
suiting him, and though the bill had been 
rendered no settlement could be obtained, the 
Court authorised the Master to tax the bill as 
between attorney and client. Rowse v. Badat, — 
IX., 223. 

—Action to recover Costs.]— Attorney ordered 
to sue for his costs within one month, failing 
action to restore his client's papers over which a 
lien was claimed. Zietsman v. Walker, — 1870, 111. 

Where an attorney had sued his client on a bill 
of costs rendered, and taxation of the bills had, 
after issue of summons, been consented to, the 
attorney produced before the Master amended 
bills of a larger amount, which the Master, on 
defendant's solicitor objecting, had refused to 
tax. A declaration claiming the lunount set 
forth in the summons, and annexing the amended 
bills, was thereupon filed and the action tried. 
The Court having disallowed on principle a 
special fee objected to, referred the remainder of 
the account to the Master for taxation, with a 
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rnling that it was the hill attached to the 
declaration that had to be taxed, because it was 
the bill sued upon. Though the bill must be in 
the form of that attached to the declaration, the 
plaintiffs would be limited in amount to what was 
claimed in the sununons. Baker d' Laughtoii v. 
Bond—yi., 86. 

It is not right that an attorney should sue for 
his costs unless these costs have been taxed, be- 
cause it would be impossible for the Court to 
ascertain what was due, except upon the certifi- 
cate of the taxing officer. Ih. 

Plaintiffs, a firm of attorneys, having sued their 
client on an untaxed bill which had been referred 
to the Master for taxation, now moved the Court 
for judgment in terms of the Master*s Report. 
Held : — That plaintiffs were entitled to costs of 
the application for judgment, not to those of pre- 
vious applications. 16.,— VII., 206. 



4. Attorney on the Record. 

Acting Attorney Oeneral.J—An attorney and 
advocate, was appointed Acting Attorney General. 
The defendant, in a case in which B, before such 
his appointment, had been attorney for the plain- 
tiff, had, at the trial which took place after the 
appointment, to prove the issue. His advocate 
called B as his first witness ; and the first ques- 
tion put to him was, "You are the plaintiff's 
attorney?" Answer: "I am." By the Court: 
The case cannot be heard until there is a new 
attorney for the plaintiff, by reason of Ord. No. 
11, 1847, sec. 2. Let the case stand over till next 
term ; the plaintiff paying the defendant the costs 
of the day. Per Mr. Cope, aviiann curUr : The 
above Ordinance is not in force, not having been 
confirmad within three years. 

Per Curiam: It is referred to, as in force, by 
Law No. 18, 1856, and previous Ordinances. 
Dickinson v. Gotiwsy — March 31, 1860. 

Notioei.] — The Court views with disapproval 
the giving of notices in proceedings signed by a 
person other than the attorney on the record, even 
with the consent of the latter. Lavphtan v. 
Griffin and others,— XIV., 178. 

Want of Authority.]— Application to remove 
suit from Supreme Court to Durban Circuit Court, 
under Section 35 of Law No. 10, 1857. Affidavit 
of plaintiff's attorney was produced, and a con- 
sent signed by him and by a gentleman calling 
himseli defendant's attorney. The Registrar of 
the Supreme Court informed the Court that there 
was no power of attorney to defend the suit filed 
by the defendant's attorney. Held: that the 
consent could not be acted on, and the applicat'on 
stood over. Coqui v. Wilson,— ^aj 29, 1860. 

—Question as to Absence of Summons.— See 

Practice. 

Change of Attoniey—Cipouit Court.]— Where 
a case had been transferred to a Circuit Court, an 
application for a change of attorneys was likewise 
so transferred. Adendorff v. Harding, — III. 
(March) 6. 

^WithdnvwiU, Pro Deo Cwe.--See Pbacticb, 



—Client indebted for Costs.]— Leave granted to 
attorney to cease to act in any or all cases pend- 
ing in ttie Court wherein he had been retained by 
a client indebted to him for costs. In re Winter, 
-I., 47. 

Removal.] — Where it appeared that all parties 
consented to a change of plaintiff's attorney, the 
Court made no order on an application for re- 
moval of the attorney from the record, declining 
to hear matters relative to a disagreement between 
the plaintiff and his attorney. Murphy v. Sur- 
veyor General, — 1867, 31. 

5. MlBCONDUCT OF ATTORNEY. 

Order Nisi— Practice.]— Order, «m, on at- 
torney, to deliver up deeds, entrusted to him for 
purposes of transfer, which he had failed to pass 
though furnished with funds. Archer v. Button, 
—III. (January), 33. 

Order, nisi, on attorney, to render accounts 
forthwith and to pay amounts due to client. 
Christammmy v. Button,— 111. (January), 34. 

Order upon an attorney to show cause why he 
should not be struck off the roll for alleged breach 
of faith in connection with the purchase of land, 
he having, apparently, declared one party as 
principal when he had in fact received instruc- 
tions to buy from another party. The matter, 
however, stood over pending an action between 
the seller and purchaser. In re Button, — II., 136. 

Contempt of Court.] — There was an action by 

B. against T. for giving up possession of a farm 
and certain sheep which had been leased by B. to 
T. The trial came on before a jury, but it was 
postponed at the instance of T.'s counsel (T. 
being absent from the Colony) on A., T.'s attorney, 
undertaking to put B. within a week into 
possession of the farm and all sheep on it not 
exceeding 675 (the number leased) with their 
lambs of this year. The order was to be without 
prejudice to any question. At A.'s request, the 
time was extended for a few days, and, on a day 
fixed, B. went to the farm, A. not going as he 
expected that they were to go together. 6. then 
took possession of the farm and 615 sheep and 
their lambs. C, as the bailiff of T., and acting 
under A.*s authority, subsequently removed 
upwards of 100 of these sheep, claiming that they 
belonged to T., and, consequently, a conditional 
order had been made in Chambers for an attach- 
ment against A. for contempt of the order of 
the Court, unless he should show cause on the 
first day of term. A., on that day, put in an 
affidavit showing that he had understood the 
order to refer only to the sheep of B., and 
averred that the sheep removed belonged to T. ; 
but, on the Court intimating that the order was 
positive as to the number of sheep irrespective of 
any question of ownership, A. gave an order on 

C. for the re-delivery of the summoned sheep, 
and the case stood till to-day for B. to see whether 
and how the order would be complied with. The 

' only order now made by the Court on the attach- 
ment opposed was that A. should pay the costs af 
it. Boshoff V. Du Toif,— September 6th, 1864. 

Removal for Unprofessional Conduet.]-^Order 

for removal of attorney's name from the roU| on 
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the ground that he had for a long time been 
wholly unreliable in respect of money transactions 
with his clients, that he had habitually neglected 
tcooanting for moneys received for them, that 
such moneys had repeatedly had to be forced 
from him either by actual or threatened legal 
proceedings; and .that* the respondent's pro- 
fessional reputation was generally unsatisfactory. 
In re Button,— Ul, (January) 36 and (March) 9. 

Criminal Charge— Failare to Appear.]— H., 
an attorney of the Ck>urt, was indicted for theft 
of the sum of £1, and, on account of his being 
an attorney, the Attorney-General had authorised 
hit being allowed out on bail on his own 
recognizance, but it was not shown that this 
reason had been communicated to him. At the 
time for trial he was called and he did not appear, 
and a warrant for his apprehension was ordered 
by the presiding Judge, but he bad not as yet 
been taken. The Attorney-General now brought 
the matter before the Court for consideration as 
to his (H.) being removed from the Boll. 

The Ck>urt ordered H. to be suspended from 
practising as an attorney or advocate until further 
order. Regina v. Ilarnihy y— July 1st, 1864. 

6. Otheb Matters. 

KemoTal firom Roll by Content.]— The re- 
moval, by consent, of an attorney's name from 
the Boll, may be ordered by a Judge in Chambers. 
In re Gnffin,—Yl., 153. 

Pririleged Communication.] — Plainti£F, an 

attorney, sued the proprietors of a newspaper in 
respect of defamatory statements affecting his 
defence of a certain action. Held : — That the 
plaintiff could state in evidence the instructions 
and particulars furnished to him by his client, 
such matters being part of the rex gesta. Baker 
?. Doris db Soiw,— II., 60. 

Attorney's Negligence.] — M., a clothier, sued 
W., an attorney, for the price of clothes furnished 
at intervals. W. pleaded that the clothes were 
supplied in payment of costs accruing, due during 
the time by M. to W. to a greater amount than 
the clothes. W. also sued in reconvention for 
these costs incurred in three suits. M. pleaded 
in reconvention as to one of the bills of costs, that 
it was incurred in a suit instituted by M. against 
his wife for a divorce for malicious desertion, and 
that the action failed through W.'s negligence 
and want of skill in not previously instituting 
an action for restitution of conjugal rights. The 
plea in reconvention also alleged that another of 
the bills of costs was in relation to an assault 
case instituted against M. in the Magistrate's 
Court, and that, under the tariff of fees, only Ids. 
was recoverable. 

This Court had, at the trial in the divorce case, 
absolved the defendant from the instance, stating 
that restitution of conjugal rights ought to have 
been asked for, which it had not been in any of 
the pleadings. The wife had not pleaded, and 
did not oppose the divorce. 

The Court (CoimoB, J., dissenting as to the 
judgment in convention) gave judgment for M. in 
convention with costs, and for W. in reconvention, 
without oosts, the biU of costs in the assault case 
to be taxed by the Master of the Court, the 
tariff not applying to criminal cases. Per 



Habdino, C.J. : W., strictly speaking, was only 
entitled to his costs, out of pocket, in the divorce 
suit. Per Connor, J. : Nothing was due to M. on 
his claim in convention for the clothes, as on the 
evidence they were furnished in payment of his 
debt for costs to W. Also, sembU, as from a 
search for precedents, it appeared that in this 
Colony the practice in divorce suits for malicious 
desertion had been just as much not to ask for 
restitution of conjugal rights as to ask, W.'s 
omission in the present case (the only one to be 
found on record in which the wife, when sued, 
was in the Colony) was not such negligence as to 
disentitle him to his oosts. Per Phillips, J. : A 
contract by W. to accept payment of his costs in 
clothes, would have been discreditable, and he 
would not believe it ; that nothing was due for 
the costs until they were taxed ; that W. ought to 
have paid the amount of the bill for clothes, and 
then compelled payment of his costs separately, 
and that W. was entitled to his costs, in the 
divorce suit, not having been guilty of anything 
which, in this Colony, could be called negligence. 
Millan v. Walker,— 26iti March, 1861. 

Power of Attorney. — See Pbincipal and Agent. 



AUCTIONEER.— See also Sale. 

Pnrchase by of Property at Aaction.]— An 

auctioneer may not himself purchase property 
entrusted to mm for sale, and this prohibition 
seems to be extended to the auctioneer's clerk, at 
least in judicial sales. Baxter v. Be^xingjield, — 
IV., 143. 

— At Judicial Sale.] — Where the auctioneer was 
a director of the company which purchased a 
property at a judicial sale, the Court confirmed 
the sale without prejudice to action to set it aside, 
but afterwards on action brought, held that the 
sale was bad, upon the principle laid down in 
Baxter v. Betting field (vide Trustee) 4, N.L.B., 
143. Evans^ Executors v. Mayer d' De Cfiazal, — 
v., 193, 323. 

Sale to Agent — Agent*! LiabUity.— See 

Principal and Aoent. 

Retention of Title Deeds by. — See Retention. 



AWARD* — See Arbitration. 



BAIL.— See Arrest — Criminal Law. 



BALLOT LAW. — See Legislative 
Assemblt— Legislative Council. 
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BANKS AND BANKERS. 

Deposits— Implied Contract with Customer.] 

— The implied contract between banker ana 
customer does not introduce the peculiar rules of 
the law of depositum^ but is governed by ordinary 
debtor and creditor relations, so far as applicable 
to banking transactions. The contract between 
a customer lodging money to his credit in a bank 
is that of a loan, without interest, the bank under- 
taking to honour the customer's cheques so far 
as, from time to time, the funds in his hands will 
allow. This prima facte contract can only be altered 
by special agreement. White v. Brown^ — IV., 88. 

— To Special Fund— Set off.]— Semblb :— Where 
a person has different accounts at several branches 
of the same bank, the bank can charge money 
deposited to a particular account with the 
customer's general indebtedness to the bank — in 
the absence of any undertaking by the banker to 
apply such money to a particular purpose. lb. 

— Deposit of Worthless Bank Note.]— A 

customer deposited, to the credit of his account 
with his bankers, notes on another bank, the 
amount of which, less a discount, he afterwards 
drew out by cheque. The notes proved worthless, 
the bank by which they were issued having 
stopped payment: — Held, that there being no 
laches or concealment on the part of the bank, 
which had acted with vigilance, the loss had to 
be borne by the customer, the transaction not 
being a purchase of the notes but an ordinary one 
of deposit. Per Connor, J. : Even if regarded 
as a sale, the customer would be liable for the 
loss. Per Phillips, J., ditmeiUieiUe : The trans- 
action was one of exchange, to which the maxim 
caveat emptor must apply, and the loss therefore, 
fell upon the bank. Natal Bank v. MacFarlane, 
—1870, 36. 

Dividends — Set Off.] — ^A shareholder in the 
Natal Bank having overdrawn his account, the 
bank from time to time set off the accruing 
dividends against interest on the overdraft. 
Held : — That as one clear liquid demand on one 
side compensates for a liquid demand on the 
other side, the bank could so deal with the divi- 
dends, though not after the shareholder's insol- 
vency. Foley* s Trmtees v. Natal Bank^ — IV., 26. 

Debits — Set Off.] — ^A bank, in debiting a cus- 
tomer's account with any sum of money, is autho- 
rised to do so by reason of some debt of the 
customer to the bank in respect of which so much 
of the bank's debt to the customer is by the law 
of compensatio to that extent extinguished, But 
the debt sought to be compensated must be due 
by the person to whom the other debt is due. 
Douglas d' Co.'s TrwUes v. Natal Bank,— 17. ^ 74. 

Cheque.— (See also Bill of Exchange, &c), 
Right to Demand Receipt on Payment.] 

A cheque, endorsed by the payee, had been pre- 
sented for payment by a comparative stranger. 
The bank declined to pay unless the presenter 
signed a receipt on the cheque : — Held, that the 
bank had the right to ask for a receipt. Price v. 
Natal Bank—\U1., 163. 

Dishonour — Set Off— Damages.] — Plaintiff 
paid into del enclaQt'9 bank, ia London, j^6000, for 



transmission, as trust money, to a special aoooont 
in the Durban branch of the bank. At that time, 
plaintiff was largely indebted on his account in 
another branch of the same bank in Pretoria. 
The London bankers, in transmitting, neglected 
to notify that the mon^ was to be placed to a 
trust account, and the Durban bank, on receipt of 
the draft, remitted the funds to Pretoria, where 
they were placed against plaintiff's overdraft 
Before receiving notice of this application, plain- 
tiff drew a cheque for £6000 against this money, 
which cheque was dishonoured, the result being 
legal proceedings, on the part of the cestui-que- 
trust, against plaintiff, in the Pretoria Court 
The plaintiff now sued for £6000 and interest, 
and for damages consequent on the dishonour. 
Defendants claimed in reconvention the amount 
of the overdraft. Per Connor, C.J., in directing 
the jury: — The dishonour of a cheque was a 
serious matter, especially in connection with trust 
money. It is a grave imputation that trust moneys 
have been swallowed up by the trustee's private 
account. The damages were a personal claim 
against which the Bank was entitled to set off 
plaintiff's indebtedness. White v. Brown, — V., 
161. 

Representation to Customer's Surety- 
Manager.]— ^An action will lie against a bank for 
damages in respect of a false and fraudulent re- 
presentation as to a customer's credit made by the 
manager of the bank to a surety. But in order 
to succeed in such an action, it must be shown 
that the false and fraudulent statement was made, 
for the purpose of deceiving the person to whom 
it was disclosed, with a view to its being acted 
upon ; and that the person has acted upon it and 
has in fact suffered damage. 

If the manager of a bank expressed to the plain- 
tiff his opinion that considering the customer's 
position and dealings with the bank, his promis- 
sory note would be paid or would probably be 
paid, if the manager was aware at the time, from 
his knowledge of the customer's aocount, that it 
was improbable in a high degree that the note 
would be paid, and knew and intended that it 
would not be paid, withholding from the plaintiff 
the fact which made such payment improbable, 
to the extent of being, as a matter of business, an 
impossibility; Held, that the Bank would be 
liable. (See also Principal and Subbtt). Hosldng 
V. Standard Bank,—Xm., 174. 

Bank-Note— Lost Halves— Indemnity.— See 

Bill of Exchange. Lost Instrument. 

Stolen Notes — Negotiable Instrument. — See 

Vindication. 

Allocation of Pledged Shares. — See Coitpamt. 

Withdrawal of Trust Moneys.— See Tbustsb. 

Discouni— Enquiry. — Where bills of a firm are 
brought to a bank and discounted bv the payee, 
who is known to be a member of tne firm, the 
bank in order to be safe, is bound to look into the 
matter, and to make enquiries from the firm as to 
the partner's authority. If it does not so 
enquire the bank must take the risk ot being 
unable to recover from the firm by reason 
of the partner's want of authority. If, how- 
ever, the bank does not know that the di^- 
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eonater is a member of the maker's firm, it lies 
on the person asserting the partnership to prove 
Uiat knowledge. [See also Bills or Exchange 
(Parties.) NaUU Bank v. Banjield db Co.—WL, 
139. 

letton mi Orerdrawn Aeeonnt— Alleged 
lliBapproprUiion— Pleading.]— ^ an action by 
a bank on a married woman's overdrawn aooount, 
Ihe defence that moneys had been misappropriated 
by the husband with tne bank's knowledge, by not 
placing them to the defendant's account, should 
be specially pleaded. Natal Bank v. Bond,—V., 
178. 

Cemmon JLecount of Huiband ajid Wife- 
Power of AttoFney.^^ee Pbikcipal and Agent. 

Default of Cashier— Acoounts— Evidence.] 

— S. was appointed in 1859 cashier of the Natal 
Bank, he and certain sureties then entered into a 
bond to the Bank ; but another bond with different 
sureties was substituted for this in February, 1860. 
On February 1, 1861, S. resigned and left the Bank. 
In March, 1863, this action was commenced against 
him and three of his sureties in the bond of 1860, 
and the declaration stated that S. had received three 
several sums, £100, £100 and £90, which he had 
embezzled and failed to account for ; to this the 
general issue was pleaded. • The evidence was 
that certain promissory notes due to the Bank had 
been paid by debiting the account with the Bank, 
of a party to each note; that S. entered this debit 
in his cash book, but did not, as he ought, credit 
*' bills receivable " on the opposite page of the cash 
book ¥rith the amount of the notes ; (in one in- 
stance, the note being for £150, there was entered 
to credit of ** bills receivable" a note for £50, of 
the same date and number, and it was stated that 
the Bank had none such.) There was much evi- 
dence of accountants to snow that these errors in 
the cash book, without corresponding plus entries 
in the chest book, occasioned a loss to the Bank 
of the sums in question. The Ck)UBT absolved the 
defendants from the instance with costs, because 
{per Harding, C.J., and Phillips, J.) there was no 
evidence of the receipt of money by S. as charged 
in the declaration, and to which the whole breach 
therein was directed {per Connor, J.| because 
there was no sufficient evidence of sucn receipt. 
Per Phillips, J. : Full costs ought to have been 
given to S., on account of the nature of the charge 
against him. Maeleroy v. Salamonsy 1st December, 
1863. 

Hatal Bank.— See Natal Bank. 



BAPTISM. — Certificate of. 

Order granted, authorising a minister to correct 
errors in the spelling of a name in a baptismal 
certificate. In re Dawns,— VU., 91. 



BASTARD.— See Affilution. 

Bastard— Custody of.— See Minor. 
Bastard Hottentot.— See Native. 



BEACONS.— See Boundaries. 



BENEPICIA.— See Husband and Wife. 
Principal and Surety. Woman. 



BILL OP COSTS.— See Cost. 



BILLS OP EXCHANGE, PROMIS 
SORY NOTES AND CHEQUES.- 

See also Provisional Sentence. 

I. Parties to. 

n. Foreign Bilm and Notes. 

ni. Cheques. 

IV. Transfer and Endorsement. 

V. Presentment for Acceptance or Payment. 

VI. Notice of Dishonour. 

Vn. Liability of Parties. 

Vin. Protest for Non-Payment. 

IX. Actions on. 

X. Defences in Actions. 

XI. Proof in Insolvency. — See Insolvency. 

Xn. Other Negotiable Instruments. — See 
Negotiable Instruments. 

I. Parties to. 

Trustee.] — Where the defendant had been 
sued personally on a promissory note given in a 
representative capacity as trustee. Held : — That 
judgment should go against him in the capacity 
in which he signed the note (Law 8, 1887, Section 
25) the summons to be amended accordingly, wit!)* 
OQt oosts, Tatham y, Whiu^-^M*, 81 
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Partner of Firm.] — The plaintiffs, baDkers, 
who had disooonted a oill of defendants in favour 
of A., a partner in defendants* firm, sued for the 
amount of the bill. The defence was that A. and 
one B., being partners trading as B. & A., of 
which- firm the aefendants* business was a branch, 

A. had wrongfully given, and the plaintiffs had 
wrongfully accepted the note, on account of a 
private debt due by A. to the bank, not for a 
partnership liability of defendants' or of B. & A., 
without any authority from the latter, and 
contrary to the articles of partnership. The 
dissolution of the firm of B. & A. and the 
repudiation by B. of any liability on the note 
were also pleaded. It appeared that A. had long 
been a director of the bank: — Held, that, as 
there was no evidence to show that the plaintiff 
bank knew that A. was a partner in the defendant 
firm (the proof whereof lay on B. & A., who 
asserted such knowledge), the plaintiffs were not 
entitled to recover on the note. The facts that 

B. A A. were registered lessees and owners of 
defendants* premises, and that A. was a director 
in the bank were no notice of such partnership. 
[As, however, after the commencement of the 
action the bank had given A. a release, the judg- 
ment reserved the effect of such release.] Natal 
Bank v, Banfield db Co,,— VI., 139. 

Agent of Executor not Personally Liable.]— 

Plaintiffs sued defendant and another as the 
makers of a promissory note signed by them 
** q.q." the executrix of a deceased testator, upon 
which plaintiffs sought to recover against the 
defendants personally. The defendants' authority 
to sign "q.q." was not called in question: — 
Held, that me defendant was not liable personally. 
Standard Bank v. McNeil and another, — VH., 
63. 

Agent — Maker and Endorser ** 9*q**l — 

Secretary of Company. — See Provisional Sentence 
— Bill of Exchange, Etc. 

Chairman of Association.]— The defendant 
(P.F.) was Chairman of the Cheap Meat Associa- 
tion and he signed the promissory note in question 
thus :— " P.F., Chairman, CM. Ass." Provisional 
sentence was sought against P.F. personally; it 
was opposed on the ground that he was only 
liable as Chairman of the Association, but there 
was no proof offered that the contract was not 
with him in his personal capacity. The Court 
ordered provisional sentence as prayed. Shires 
v. Ferriera, — 31st January, 1863. 

Consideration.]— Taking over a principal's 
debt is good consideration for the agent's promis- 
sory note. In re Moreland, — Phip., 23. 

Maker " q.j.'^— Agents authority— Want of 
due service. — See Pbovibional Sentence (Bill of 
Exchange, <&c). 

Endorser "q^." — See Provisional Sentence 
— ^BiLL OF Exchange, Ac. (Proof of Agents' 
Authority) 

Joint and SoTeraL]— A note made by H. M. 
in favour of D. or order, due on 19th June, 1863. 
On the face of it was written *' I promise to pay 
this note on 30th June, 1863." This writing was 
signed by J.M. D. now sued J.M. alone for the 



amount of the note, with interest from 12th June, 
and the Court ordered provisional sentence 
accordingly. Davis v. Maxwell, — March 31st, 
1864. 

Where a note is signed by two makers, not 
being bound jointly and severally, each is liable 
only for one half of the amount. In this respect, 
our practice differs from that of the Cape 
Supreme Court. Jeev. Baguto and another, — II., 
12. Jee V. Umtambam and anotlier, — II., 60. 
Havemann v. Lazarus, — 11., 123. 

Joint or ScTeral Liability— Defects in 
Summons. — See Provisional Sentence (Bill of 
Exchange, &c.) 

n. Foreign Bills and Notes — Protest of. — 
See Protest infra. 



m. Cheques. 

In faTOor of Bills Receivable and not 
Endorsed. — See Provisional Sentence (Cheque). 

Foreij^— Protest of.— See Protest infra. A 
protest is necessary in the case of a cheque on 
foreign bankers. Where the notary's ticket stated 
the answer on presentment was " Refer to A.B." 
while the protest itself set forth that the reply was 
♦* Refer to Mrs. B." Held :~That the question 
being whether the cheque had been paid or not, 
the protest was sufficient. Barnes v. Dunne, — 
Vn., 215. 

Right of Bank to demand Receipt on Pay- 
ment.] — A cheque, endorsed by the payee had 
been presented for payment by a comparative 
stranger. The bank declined to pay unless the 
presenter signed a receipt on the cheque : — Held, 
that the bank had the right to ask for a receipt 
Price V. Natal Bank,—WUI., 153. 

Damages for Dishonour.— See Banker. 

rV. Transfer and Endorsement. 

Special Endorsement.] — An overdue negoti- 
able instrument passes by endorsement, the 
transferee taking it with all its liabilities attached 
to it. Woods V. Farmer,— imi, 181. 

Blank Endorsement gives Title.]— Pro- 
visional sentence on a note at the suit of an 
endorsee against the maker was opposed on the 
ground inter aUa, that an endorsee of a note has 
no title without a special assignment to him. 

Per curiam: The custom has established the 
contrary in reference to notes payable to order. 
WilUams v. Tatham,—drd March, 1863. 

Where a note had been endorsed by the payee 
to P. specially, and there had been a general 
endorsement by P. which was struck out, Connor, 
J., observing that the note showed a want of title 
in the plaintiff as there was no endorsement by 
P. It was answered by counsel that plaintiff 
might have struck out the special endorsement, 
and then he would have had title as payee, and 
the Court (Phillips, J. absent) accedmg to this, 
granted provisional sentence. DicMmon v, 
MundeU,— 29th November, 1862. 
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iooommodatian Endonement -- Disputed 

Ikett. — See Pboyibional Sentbncb (Bill of 
Exchange, Jtc) 

Spedal Endonement— Holder's Title.] — 

PUintiffs moved for provisional sentence upon a 
promissory note by defendant in their favour. The 
last endorsement was a special one in favour of 
ft bank. Held: — That in view of the special 
endorsement the mere possession of the note did 
not constitute the plainti£Fs the legal holders so 
fts to obtain provisional sentence. [On the note 
being endoraed over to plaintiffs by the bank, 
jffovisional sentence was subsequently given.] 
Cowey dt Son v. If i&on,— VI., 129. 

V. PBBSBNTMZlfT rOB AOCEPTANCB OB PAYMENT. 

When.] — When a bill of exchange is made 
payable a certain time after sight, the drawer is 
aisoharged from liability if the bill has not been 
presented for aooeptanoe within a reasonable 
time. He$9 v. XJmon S.S. Company,— 1S75, 15. 

Where.] — ^Where a promissory note dated in 
Durbim was made payable '* at the Natal Bank,*' 
Held : — ^That presentation on the due date at the 
Durban brandi of the bank was sufficient. 
BriekkiU v. Leathern,— Pln]^., 4. 

iTermeni ol]— Presentation for payment 
n^ not be averred. It is not the practice to 
demand proof of presentment, unless damage 
can be shown by reason of non-presentment. 
In re Dargon,—1I,, 220. 

VI. Notice of Dishomoub. 

Meeessity for (See also Action on Bill infra). 
To secure the debt of a customer, a bank took 
certain security from his son-in-law and also 
received cession of a bond passed by the customer 
to the surety. The bank held several bills made 
or endorsed by the family, and, in order to retire 
them and consolidate the liability, the manager 
drew out three new bills dividing the debt 
roogfaly among the makers of the notes, one of 
the^ new bills being, at the debtor's request, 
signed as maker by his son, the defendant, who 
was also a partv to some of the original notes. 
No notice of disnonour of this bill was given to 
the maker, and the bank subsequently took 
further bonded security from the principal debtor, 
which left a deficiency after realisation. The 
bank now sued the maker of the last mentioned 
promissory note. Held: — That as it appeared 
from the evidence that the bank knew that the 
defendant was not the primary and principal 
debtor, but an accommodation maker of the note, 
bron^t in as a nominal party, notice of dishonour 
should have been given to the defendant, in the 
absence of which the bank could not succeed in 
its action. Standard Bank v. Tarboton.—Yl., 
302. 

Motiiur ExpeiiBei. — See Pbovisional Sentence 
(Bill of Exchange, &o.) 

Vn. LiABiUTT or Pabties. 

Iimocent Maker.] — The maker of a promissory 
note is not liable to the endorser for we costs of 
defending prooeedings instituted against the latter, 



there having been no misrepresentation on the 
part of the maker. Adcock v. London, — 1872, 



Lex Loci Contractiis.]~If a bill of exchange 
is drawn in one country and payable in another 
the drawer is liable according to the lex loci 
contractus, and not according to the law of the 
place where the bill is made payable. Benimifield 
V. Guardian Assurance and Trust Company of 
Port Elizabeth.— IS72, 60. 

Authority to Draw.]— Plaintiff sued upon 
certain dishonoured bills of exchange drawn by 
one of the defendants upon his codefendants. It 
appeared that the authority to draw had been 
qualified prior to the due date of the bills, by 
requiring that a reference should first be made to 
the drawees : — Held, that the defendants should 
be absolved from the instance. Erskine v. 
Shepstone and others,— \ni.j 184. 

Endoner prior to Drawee who tae8.]~The 

Court will not grant provisional sentence against 
an endorser prior to the drawee who is suing. 
Shortt V. McDonald,— Vhiy,, 5. 

Conftised Endorsementg.]— A promissory note, 
drawn in favour of K. was signed p. pro. B. by 
the Secretary of the F. Co., and then endorsed in 
blank by K., and then by the secretary of the 
company. The F. Company (by a new secretary) 
as holders sued K. on this note. On application 
for provisional sentence, it was obieoted on behalf 
of E. that on the doctrine of debts being ex- 
tinguished by confusion, the F. Company, who 
had signed the note p. pro., could not sue E. The 
Court held otherwise and granted provisional 
sentence. TumbuU v. Kahts,—J\xij Slst, 1860. 

Endorser Prior to Surety.]— A., being in- 
debted to B., gave him promissory notes signed 
by himself and endorsed by C. B., for the 
purposes of discount, afterwards endorsed above 
C, who, having paid the notes on their dishonour 
on presentation to A., now sued B. as a prior 
endorser : — Held, that as all the facts and the 
law applicable thereto, as well as the probabilities 
of the case, went to show that C. had endorsed 
as surety, B. was not liable. Morkel v. Howell, — 
v., 173. 

Endorser as Sorety— NoTation.— See also 
Defences infra, A firm gave their promissonr 
note to a creditor for the price of goods supplied, 
the note being endorsed by defendant, as surety 
for the debtors. The creditor having obtained a 
judgment against defendant, thereafter made 
terms with one of the makers, giving further 
time and taking from him additional security for 
the debts of his firm, including the amount for 
which judgment had been given against defen- 
dant. The creditor having taken out execution 
under his judgment, the return being nulla bona, 
presented a creditor's petition. Held : — That 
the creditor having obtained a decree against 
defendant (the endorser) on the note, a novation 
was created and another obligation substituted 
under the judgment; and that the subsequent 
dealings with the makers could not release the 
defendant, whose estate could therefore be 
sequestrated on the creditor's petition. Butcher 
d: Sons v. FTood*,— XII., 358. 
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An endorser, thoogh resembling a surety, is not 
neoessarily one. He has not, under the Bills of 
Exchange Law, the beneficia of a surety, In Buch 
a manner as to be inconsistent with the free 
cnrrenqy of a negotiable security in due course. 
McAUster v. Raw <t Co.,— VI., 10. 

Bwety In Bolidum and Coprineipal Debtor.] 

— A bill of exchange, accepted by the drawee, was 
endorsed by defendants " as sureties in solidum 
and oo-prindpal debtors.** Held: — That the 
defendants were liable in those capacities, and 
that provisional sentence should go against them. 
Cooke db Co, v. Statham and another,— X., 76. 

Vm. Pbotbst for Nonpayment. 

What Accepted In Lien ot]— Application for 
provisional sentence on a foreign bill of exchange 
dishonoured on presentation, but no protest pro- 
duced, but in lieu thereof there was produced a 
written statement by the defendant (the drawer) 
aeknowledginff nonpayment of the bill. The 
Court granted provisional sentence. Buck v. 
Watts,— IZih January, 1863. 

Foreign Bill or Note.]— Proof of presentment 
and protest is not necessary in the case of inland 
notes, but it is so upon a foreign note. Where 
these requisites were wanting the Court declined 
to grant provisional sentence on a foreign note. 
Faaa d' Co, v. Stafford,— YL, 33. 

Application for provisional sentence against the 
maker of a promissory note drawn in favour of 
the plaintiiTs payable at their office in Capetown. 
There was no protest for nonpayment, but a letter 
from defendant to plaintiffs, dated eleven days 
before the note became due, written from Natal 
to Capetown, excusing for nonpayment, was put 
in. Provisional sentence was opposed on the 
ground of there being no protest produced, but 
the application being against the maker, the 
Court granted provisional sentence. Preuss v. 
Meumann,—9ih September, 1862. 

Authentication of Foreign Protest.]— A 

protest by a London notary proves itself, as the 
Court adopts the foreign notary as its own officer. 
\Per Wrago, J., dissentiente : The notarv*s signature 
lo such a protest should be verified by a Justice 
of the Peace or by the Lord Mayor. Barnes v. 
Dunne,— Vn,, 215. 

The Court does not favour an extension of the 
necessity for potests, when the maker takes the 
objection, as he ought to know whether the note 
has been paid or not. Even in the case of 
foreign notes, the Court seems to have varied in 
its decisions {Preuss v. Meumann, Fm. Dig., 
1861-2, 26; Dargon's case, 2 N.L.R. 220). 
Where, however, an acknowledgment of debt was 
sued upon, against the executor of the maker, the 
document having been executed and payable in 
the Orange Free State, and there being no protest 
Held : — That as the executor personally knew 
notiiing of the circumstances of the debt, pro- 
visional sentence should not be given against 
him. Dimini v. Hupfield's Execut<yr,—Vl., 76. 

Inland Note— Expensea. -- See also Pro- 
visional Sentence. Application for provisional 
ventenoe on 4n inland promissory note, t^e 



summons asking also for the expenses of protest 
Per curiam : The Court has decided more than a 
year ago, that these expenses cannot be recovered, 
and their decision has been acted on in the 
Colony, and we cannot allow the question to be 
argued now. Hartley v. CMappini, — Bfardi Slst, 
1864. 

When Served In Time.]— Servioe of protest 
two days after the due date of a promissory note 
is sufficiently early. BriekMU v. LetUham,— 
Phip., 4. 

Not necessary In case of Inland Hote or 
OheqneJ — Application to review taxation of 
costs. The oosts had been incurred in a pro- 
visional sentence case which had been withdrawn 
on the day for applying, before being moved, at 
the instance of the defendant, and on his giving 
a •' good for " for these oosts. This " good for " 
had been sued on in the Magistrate's Court, but 
before the application came on, it was also with- 
drawn on another "good for.*' These "goods 
for ** remained unpaid, The original application 
for provisional sentence had been on a banker's 
cheque, signed by the defendant, but dishonoured 
on presentation; and the items in the costs 
objected to were, £1 lis. 6d. for the oosts of the 
notarial protest, and £2 2s., the attorneys* fees in 
the case. The latter it was said ought to be 
under tiie tariff, £1 is. The defendant was a 
married woman. The Court (Connor, J., declining 
to concur) allowed the objection to the protest 
Per Habdino, C.J.: Protest is not requisite in 
reference to any inland jpromissory note or 
cheque. Per Connor, J.: There is semble, no 
Boman Dutch authority for saying that protest is 
necessary in respect of promissory notes ; a 
cheque, too, is semble, not a bill of exchange as 
regards protest, acceptance not being contemplated, 
but in consequence of the long practice of this 
Colony and the Cape as to protesting notes and 
cheques, he declined to concur in the Judgment of 
the Court without further consideration. Per 
Phillips, J.: Protest was not necessary in respect 
of this cheque, and the costs of it ought there- 
fore not to be allowed, but this case did not 
decide the point of protest not being necessary in 
respect of promissory notes. The Court refused 
the application as to the £2 2s., as there vrere 
virtually two defendants in the case, the married 
woman and her husband ; and as the Court was 
of opinion that the applicant had not shown good 
faith, he was ordered to pay the oosts of the 
application. Toumsena v. Botui,— 18th January, 
1863. 

IX. Actions ON. (See also Provisional Sentence.) 

Amount RecoTcrable -- Interest. — Applica- 
tion for provisional sentence by payee of note 
dated 2nd April, 1860, payable on demand, with a 
note at foot, "at the U. Bank of London." The 
defendant was the maker. The summons did not 
state any demand, and claimed interest from the 
date of ite note, the defendant did not appear ; a 
protest was produced in Court in respect of a de- 
mand at the U. Bank on a clerk there on 5th 
June, 1861. The Court granted provisional sen- 
tence for the amount without interest. Per 
Habdino, C.J. : Interest at the rate in this Colony, 
6 per cent., ought to be given from 5 June, 1861. 
^er CoiTNOB, J. : The note being payable only on 
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denmnd, and no demand being stated in the sum- 
mons. Interest ooold only be given from the time 
of service of the summons. Phillips, J., o6ncurred 
with HiLRoiNo, C.J., as to the time from which in- 
terest should be computed, but was of opinion that 
the rate of interest ^ould be 4 per cent., as the 
contract was in England. Connor, J., declining 
to concur with either Hardino, C. J., or Phillips, 
J., as to the rate of interest, on the ground that 
the right to interest could only arise from contract, 
and must be regulated by the lex loci contracttUj 
ftnd there was no evidence before the Ck>urt what 
the English rate of interest was; the plaintiff did 
not press for any interest. Yeaman v. FirUaysoUt 
—4th November, 1862. 

Cotti and Ezpeniei.]— Noting expenses are, 
if anything, costs, and should not be specially 
claimed in a provisional summons on a promis- 
sory note. Murray v. fiowett,— VI., 245. 

Proiflsti]^ ChMTjleg and other Expenies on 
Foni^ Hoie.] — C^rges of protest are included 
in the ordinary costs. Expenses and charges of 
eiehange, reexchange, and commission consequent 
on dishonour cannot be recovered by provisional 
sentence. WUhelm v. BirkeU,—lQ71j 67. 

Eilbet of Jad^ent on Note.]— A judgment 
on a promissory note creates as between the 
plaintiff and the defendant, a novation, another 
obligation being substituted under tiie judgment 
instead of the obligaticm on the promissory note, 
and the judgment being binding on both parties. 
Butcher d: Sons v. Woods,— XII,, 868. 

Lost Inttrament— Indemnity.]— Section 69 

of the Bills of Exchange Law, 1886, enacts that 
"In any action or proceeding upon a Bill, the 
Goort or the Judge mav order that the loss of the 
instrmnent shall not be set up, provided an in- 
denmity be given to the satisfaction of the Court 
or Judge against the claims of any other person 
apon the instrument in question." Held : That 
this provision, embodying in effect the civil law as 
administered in courts of equitv, was applicable to 
an action by the holder of halves of bank notes 
ior recovery from the bank of the amount of the 
notes, the other halves having been lost; and that 
the indemnity referred to in the 69th section, was 
an indemnity given before action brought. Held, 
furiher, upon review of a Magistrate's judgment, 
in favour of the holder of the halves, such judg- 
ment being based on the ground that, as the 
bank was not entitled to claim any indemnity, 
an indemnity tendered but not accepted, and 
not in terms of the 69th Section, was suf- 
fifii^t — that the magistrate's judgment should 
be oorreoted, so as to order the plaintiff to give the 
indeomity required by the 69th section, to the 
Master's satisfaction ; and that, upon such indem- 
nity being given, there should be a judgment for 
the reaponoent (plaintiff below) for the amount of 
the notes. Natal Bank v. Cassim,—XUI,, 152. 

RI^ to B^in.]— Plaintiff sued on two pro- 
misaory notes, on which, however, provision nad 
been refused. The defence was one of suretyship. 
Plaintiff put in his notes and called on defendant 
to proceed, but defendant contended that notice of 
diabonour should first be proved :~Held, That 
the want <d notioe, if relied on, should have been 
(beaded, otherwise the ri^ht is waived. Defen- 



dant then proceeded, and read evidence taken on 
commission as to want of notice, but on plaintiff 
objecting to this as inadmissible, the Court ad- 
journed to allow plaintiff to bring rebutting evi- 
dence on the same point. Morkel v. HoweU,— 
v., 34. 

Where in an action by a bank on a partnership 
note, the queetion was merely whether the bank 
knew the note to be a partnership note taken for 
a private debt. Held, that the defendant should 
bc^. But where the bank relied, in addition, 
upon an alleged permission to draw the money 
given by persons connected ¥rith the defendants. 
Held, that it was for the plaintiff to prove his 
case in the first instance. Natal Bank v. Ban- 
field dt Co.,— VI., 139. 

X. Defences in Actions. — See also Provisional 
Sentence. 

1. No original UahUity. 

Insnfficieney or lailnre of ConsideFation.]— 

A holder in due course cannot be involved in a 

auestion as to a failure of consideration. Where 
iie note has been made without qualificaticm such 
a holder is entitled to enforce it. ColUer, Sons dt 
Co. V. Mahomed,— XL., 27. 

Where the consideration of a note was denied, 
there being evidence that it was due upon a con- 
tingency, and it appearing that notice of dishonour 
had not been given and that there was no proof of 
presentment: Held, that provisional sentence 
should be refused against the maker and endorser. 
Dada db Co. v. Mahomed and another, — XI., 169. 

Nndnm Pactum.] — Differences between parties 
having been brought before a Church Council of 
the denomination to which both disputants be- 
longed, Uie Council suggested a compromise, under 
which defendant was adjudged, on pain of eccle- 
siastical censure, to pay a sum of money for which 
he gave his promissory note. The note being dis- 
honoured and sued upon, the defence of want of 
consideration was set up. Held (Habdino, C.J., 
dinfientiente). That there being a want of recipro- 
city or material benefit accruing to defendant as 
consideration, no right of action surrendered, nor 
any legal obligation on defendant to pay the amount 
adjudged, the Court would not enforce payment of 
what could only be a voluntiurv gift. Ex nudo 
pacto non oritur actio. [Per Hardino, C.J., dis- 
sentiente : As long as there exists any causa debiti 
not forbidden by law, there cannot be a nudum 
pactum. Even the preserving of neighbourly 
peace between the pities might create such a 
causa.] Boshoff v. hotter, — Phip., — 7. 

niegaUty of ConBlderatiott— Betting TranB- 
action.] — Plaintiff sued both the maker and the 
endorser (in blank) of a promissory note of which 
he was the legal holder, m due course, for value. 
The maker opposed provisional sentence, on the 
ground that he had given the note to the payee 
and endorser in settlement of betting transactions. 
Held : — That this was no defence against plaintiff, 
inasmuch as the note came into his hands, before 
it was due, in the ordinary course of business, 
and was therefore not subject to equities of the 
defendant. Francis v. Verry and Froom^Ot-^ 

YI.. iris 
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2. Original Liability Determined, 

Novation— By Deed of Gompotition.— See In- 

BOLVENCT. (Assignment). Pbovisional Sentence. 
An agreement contemplating a continued liability 
and arranging a mode of part payment cannot 
be regarded as novation. London and South 
African Bank v. Behrens, —IS69, 189. 

Where it was claimed that the dehi for which a 
promissory note had been given was in part 
novated by the holder's acceptance of a cheque 
from the endorser which, however, was dis- 
honoured on presentation : — Held, that this was 
no novation of the debt, and that the payment 
could not be set up as a defence in an action 
against the maker. HoUiday v. Hvlettt — H., 43. 

Lost InstFument.— See 8upra (Actions). 

Discharge by Payment or Release.]— W., 

an endorser, su^ the maker of the note. J.F. 
was a subsequent endorser, and on the note was 
this entry »* Settled. J.F." The Court refused 
provisional sentence and did not permit the case 
to stand for explanation of the entry. Per 
CoNNOB, J,: The case of Hair v. Moore^ Slst 
May, 1861, ruled this case as to the refusal of 
provisional sentence. WiUiams v. Wood^ — 3rd 
March, 1863. 

A. gave to B. an accommodation note for £20, 
which afterwards came into C.'s possession and 
was held by him until it fell due, shortly after 
which B. gave C. another note bv D. in his (B.*s) 
favour for £18 and an order on A. for £3. These 
new documents which, according to B.'s evidence, 
were given in satisfaction of the note for £20, 
were held by C. for several months, when 0. told 
A. that if he would endorse D.'s note he (G.) 
would return the original bill for £20, no mention 
being made of the order. The Magistrate found 
on the evidence that what had pass^ between B. 
and 0. amounted to payment of the note for £20, 
and, Held, (Gonnob, J., dubitante) : That the 
CJourt would not interfere with the Magistrate's 
decision. Bond v. CorZ««,— 1870, 152. 

Lapse of time does not legally and of itself 
create a presumption of payment of a promissory 
note. Boshof v. WiUiamsonf — Phip., 46. 

Defendant had passed his promissory note to a 
creditor. Plaintiff, becoming the holder, sued 
for the amount. The defence was payment (prior 
to the currency of the note) to the original payee 
and endorser, and a receipt was produced purport- 
ing to be signed by him, it being aUeged that the 
note had been lost. A further defence was that 
the endorsement was not genuine. Plaintiff in 
reply averred that he had become the holder of 
the note for value prior to the date on the face of 
it, from the payee. Held : — That the defence was 
not sufficient. Jtahim v. Mahomed^ — XI., 46. 

Giving Time or Renewing.]— The drawee of 
a bill of exchange opposed provisional sentence 
on the ground that having proposed a renewal of 
the bill and having paid the fees thereon, the 
forms of renewal lodged in the bank had not 
been returned to him, and that he was entitled to 
the same time as if there had in fact been a 
feaewal ;— Hsld, that this defence failed, inas- 



much as there had been nothing more than a 
proposal for renewal, the refusal of which was 
sufficiently intimated to defendant by the return 
of the fees. Cooke dt Co, v. Statham and another, 
—X., 76. 

An agreement made by the holder with the 
endorser to give time does not discharge the 
maker. An aooonmiodation maker may be re- 
garded as a surety and is therefore not discharged 
by giving time to the endorser. A party a surety 
in the case of a bill of exchange is in a less 
favourable position than he would be in under 
any other transaction. London and South African 
Bank V. Behrent,—18Q9, 189. 

Where it appeared that the defendant claimed 
a discharge which it was never the intention of 
the parties should exist; that plaintiffs did not 
know that the defendant was an accommodation 
maker until after terms had been arranged, and 
that the arrangements made between the plaintiffs 
and the endorser were made with the defendant's 
knowledge, upon these facts the plaintiffs, holders 
for value, were held entitled to succeed against 
the maker. lb. 

Provisional sentence refused against an endorser, 
where it appeared that time had been granted to 
the maker without consulting the defendant 
Commercial and Agricultural Bank v. Hantmeyer^ 
—1867, 302, 806. 

The renewal of a note is a consideration, and 
a party who gives his name to secure a renewal 
has the consideration obtained by his principal 
also who is directly benefitted [Per Gonnob, J.] 
Colonial Bank v. Wilkinson,— IS67, 278. 

The maker of promissory notes agreed with the 
payee and endorser that in the event of the 
maker being desirous of renewing a portion of 
either or boUi of the notes the payee guaranteed 
to assist him by renewing a portion of either or 
both of the notes : — Held, that there were good 
grounds for saying that not more than one 
renewal of the bills was meant, and that as it 
appeared that one renewal had already been 
granted, the agreement was no defence to a claim 
by the holder of the notes. Standard Bank v. 
Stephens,— 11., 33. 

Nonrealisation of Coilateral Seourlty.]— 

Where shares had been deposited in a bank with 
a proviso that if a promissory note, for which 
they were collateral security, were not paid, the 
bank should realise the shares : — Held, that tliis 
proviso was for the benefit of the creditor, and 
that therefore the fact that the power of sale had 
not been exercised was no defence against the 
holder of a renewal of the original note. Colonial 
Bank v. fTiZWtwon,— 1867, 278. 

3. Denial of Signature, Fraud or Forgery, 

Note filled in Over Signatnre.]- The defen- 
dants had written their signature on a piece of 
paper in connection with a real or pretended 
raffle. The person obtaining the paper fraudulently 
wrote thereon, above the signature, the usual 
words of a promissory note, and discounted the 
note at the plaintiffs' bank. Held: — ^That the 
defendants were not liable to the bank« Although 
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there might have heen negligence on the part of 
the defendants, yet, as the negligence of the hank, 
in discounting the note without due enquiry, was 
greater, it was right that the bank should lose, it 
being the party which might most easily have 
avoided loes. Natal Bank v. Donaldson db Lloyd^ 
-m. (Mwxih) 13. 

Denial of Si^natoFe.] — Where denial of 
signature has been set up as a defence to pro- 
visional sentence, judgment will not be given in 
the principal case merely on defendant's achnission 
of the debt ; the signature must be proved. Hayes 
Bros, V. Arnold,— \l., 258. 

XL Pboof in Insolvency. — See Insolvency. 

Xn. Othbr Neootiablb Instbuments.— See 
Nbootuble Instbuments. 



BILL OP LADING.-See Ship. 



BISHOP.— See Chubch. 



BOND. (Mortgage or Notarial).— See 

MOBTOAOB. 



BOROUGH. — See Municipal Cobpobation, 



BOUNDARIES (of Land). 

Dispatei — ETidence.]— In questions of dis- 
puted ooandary, the <k>urt will adhere strictly to 
the title deeds by which the parties to the suit 
most abide. Schroder v. Aulfe»,—imi, 254. 

Change oH] — The Court will not order an 
amendment of deeds of transfer and diagrams 
reflecting a rearrangement, by consent, of sub- 
divisions. Such an exchange of land should be 
effected by transfer. In re Natal Land and 
Colonization Company and others, — 1870, 54. 

Where, in a dispute between tenants, it appeared 
that a diagram did not properly express the 
intention of the parties, the Court ordered the 
diagram to be amended. Crouch v, James, — I., 
218. 

Change by Consent— Sabsequent Owner.]— 

In a case of disputed boundary, it appeared that 
the defendant had agreed with plaintiff^s pre- 
in title to have the beacons placed on 



the far side of the boundary stream, so as to 
include the stream in defendant's land. Held : — 
That this agreement would not bind the plaintiff, 
as subsequent owner, he being entitled to the 
boundary shown on his title deeds and diagram, 
following the course of the stream. When an 
owner is dealing with his ground near his 
boundaries by fencing or otherwise, he ought to 
look at his deed or diagram for his boundaries, 
Anderson v. Pepicorth, — I., 248. 

Surreyop's Diagram and Field Booli.1— The 

Court will not accept, as conclusive eviclenoe of 
the natural course of a stream, the diagram and 
field book of a surveyor employed to survey the 
land, where it appeared that although at the time 
of such survey water may have been running in 
the channel shown by the surveyor, that was not 
the permanent course of the stream. lb. 

Damages in respect of Use.]— Consequential 
damages are not awarded where, in a disputed 
boundary case, both parties bond fide consider 
themselves in the right. Direct damages sustained 
by reason of plaintM having been kept out of his 
property, may, however, be given. Braithwaite 
V. Marttnjt,—yJI,, 172. 

Power of Court to acUnst.] — The Supreme 
Court cannot declare absolutely as to beacons ; it 
can onlv do so as between parties litigants before 
it. Orders establishing beacons cannot prevail 
so as to injure prior titles of persons not parties 
to the action (see now Law 39, 1888). lb. 



Removal of Fence.] — Where a boundary was 
in dispute, the Court refused an interdict against 
the erection of a fence alleged to encroach, on 
the respondent agreeing to remove the fence if it 
should be found to be an encroachment. J^TtR^maii 
V. HaU—YUl., 104. 

Misrepresentation by Lessor. — See Landlobd 
AND Tenant. 

Misrepresentation by Seller.— See Sale. 



BROKER.-STOCK AND SHARE. 

1. BlOHTS AND LXABILXTIBS IN QeNEBAL. 

2. LlABILTTt TO DeLIVEB ShaBES. 

3. Illeoality OF Contbact.— See Contbact — 

lliLEOAIilTY. 
1. BlQHTS AND LlABILrnES IN GeNEBAL. 

Right to Delegate Authority.— An agent or 
broker cannot delegate his employment as such to 
another, so as to raise a privity between such 
third person and his principal, without the latter's 
express authority or assent. Authority to delegate 
may, however, be implied, either from the nature 
of the transaction or a custom of trade. There is 
no proof of the existence in this Colony of a cus- 
tom authorising suoh delegation without the prin* 
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cipars express sanction. (Per Wraoo, J.) Beit 
and others v. TrubsJtawe, — VIII., 65. 

Fidaoiary Capacity.— See Sale. 

Conoealment— Broker's Duty to Enquire.]— 

When an owner of shares employs a broker to 
sell them, he should give all information then 
possessed by him as to the shares, including what 
he knows as to their delivery. And while it may 
be the broker's duty to ask for information which 
he knows or ought to know that a purchaser is 
entitled to or likely to enquire, the Court will be 
slow in condemning a broker for not enquiring 
from a client what the client himself should from 
his own knowledge volunteer to tell. The case 
will, however, generally vary with the circum- 
stances. Adler v. De Waal (N.L.R., 259 ex- 
plained). McNair v. ifi(c/ii/w,— X., 189. 

2. Liability to Deliver Shares. 

Condition as to Brokerage.]— Defendant, a 
broker in Natal, telegraphed to plaintiff a broker 
in Kimberley, " Sell 100 S. shares ten guineas." 
Plaintiff replied, *'Sold 100 S. shares, ten guineas 
draw but allow full brokerage." An action to 
recover damages by reason of nondelivery was 
defended on the ground that the contract was not 
a completed one, as the mention of full brokerage 
introduced a new condition which, not being 
agreed to, exonerated defendant and his principsJ 
from the obligation to deliver. Held : — That this 
defence failed, inasmuch as the request to allow 
full brokerage was a mere question of the alloca- 
tion of brokerage among brokers, which could not 
arise unless there were a sale ; and that the defen- 
dant was therefore liable for loss occasioned by 
his failure to deliver the shares. Fentan^ St, Al- 
p/ia/wc d; Co. v. Hosking, — XI., 34. 

Sale " To ArriYO.**]- Plaintiffs, brokers out of 
the (3olony, sold to their principals shares *'to 
arrive " from Natal, which they bought from de- 
fendant, a broker in this Colony. The shares did 
not arrive, but by no fault of plaintiffs. Held: 
That quoad the plaintiffs' principal, the foreign 
purchaser, the plaintiffs and defendant were iden- 
tical, and both must be taken to have guranteed 
to the purchaser that the shares would arrive with 
reasonable speed. lb. 

Nondisclosure of Principal.]— Where defen- 
dant, a broker, did not disclose his principal until 
after the plaintiffs had been put by defendants 
into the position of having incurred a liability to 
deliver shares which he failed to enable them to 
fulfil, Held : That the defendant could not escape 
liability on the plea that the principal and not he 
should have been sued in an action arising out of 
the contract. lb. 

PrincipaFs Negligence or Mora.]— Plaintiff 
bought on the Exchange from defendant, a 
broker, certain shares '* to arrive." Shortly after- 
wards, a draft, on defendants' firm to which was 
attached what was supposed to be the scrip for the 
shares purchased, was paid by them, and the de- 
fendant on the stime day handed the scrip to plain- 
tiff, from whom he received payment of the price. 
Subsequentlv it was discovered that the shares 
represented by the scrip were not those purchased 
but were shares in another company. No broker's 



note had passed, nor was there any notice to 
plaintiff that defendant was acting for a principal. 
Held : — That defendant was liable as seller for 
delivery of the right shares or to refund the price 
paid. That, by reason of the plaintifTs negli- 
gence, no damages should be given. Blaine v. 
BrunskiU—X., 103. 

Plaintiff entrusted a sum of money to defendant, 
a broker, for speculation in the share market. 
Defendant purchased certain shares but did not 
duly acquaint plaintiff with what he had done, 
neither did the latter ask for information on that 
point. • The shares became worthless, and plain- 
tiff sued defendant in a Magistrate's Court for re- 
turn of the money, claiming that no scrip had 
been handed to him though frequently demanded. 
The Magistrate gave judgment for the value of 
the shares at a time when he considered that 
plaintiff should have been informed of the fact 
that the shares had been purchased for him. 
Held, on appeal. That inasmuch as the evidence 
showed that there had been a mutual reticence 
amounting to viora on both sides, and especially 
as defendant appeared to have acted bona fide^ 
dealing with the shares as though they had been 
his own, there being no obligation to realise the 
shares or to inform the plaintiff that he had not 
done so, on these grounds the Magistrate's judg- 
ment was wrong and should be corrected into a 
judgment for the defendant. Langtton v. Good- 
will,— XIU., 18. 

3. iLLEOALmr OF Brokers Contract. — See Con- 
tract — (Illegality.) 



BUILDER. — See Contract. 



BUILDER'S HYPOTHEC. 

Application for interdict against transfer of 
house made on behalf of a carpenter who had 
expended his labour and materials on it for 
the owner. The latter had agreed to sell the 
house to B. The Court (Phillips, J., dissenting) 
held that the applicant had a tacit mortgage on 
the house, and therefore was entitled to the in- 
terdict; the interdict to be discharged if the 
owner gave security for the amount, to be 
recovered by the applicant in an action to be insti- 
tuted within a short period. TuUey v. Ltririj/- 
j»to?uf,— November 30, 1860. 

Part of an Insolvent Estate consisted of a house 
newly built. Sums were due to creditors, partly 
for their own labour in building the house, partly 
for wages of their labourers, and partly for mate- 
rials supplied. These demands were ranked by 
the trustee as preferent against the proceeds of 
the sale of the house. The trustee's plan of dis- 
tribution was objected to on this ground. The 
Court (pHn^Lirs, J., not present at the argument) 
disallowed the preference, on the ground that 
there was no tacit hypothec for any of the above 
demands in reference to building a new house. 
In re Leaii,— 13th September, 1866. 
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— Sl^ti a^ainit Mortgagee. — See Bktemtiom. 



BUILDINGS. — See Municipal Corporation. 



BUILDINa SOCIETY. 



Rulee— Law 12, 1888.]— Where the rules of a 
fiailding Society did not provide as one of the 
objects of the society, for the enabling of the 
members to erect or purchase houses or property ; 
and where the rules allowed advances made to 
members to be secured otherwise than by mortgage 
(Law 12, 1858, Section 1). Held :— That the 
rules were not proper for registration. In re 
Durban BuUding^ Investment^ and Loan Society ^ 
L, 187. 

The Court will not order the registration under 
the provisions of Law 12, 1858, of rules which 
are not in conformity with those provisions. If 
a Building Society seeks registration under the 
law, it must comply with its terms. lb. 



BXJROESS. — See Municipal Corporation. 



BURIAL -RIGHT TO USE 
CEMETERY.— See Church. 



BY • LAW — Of Borough. — See Municipal 
Cobporjltion. Of Land and immigration 
Beard.— See Land and ImaoRATiON Board. Of 
Tovnihip. — See Township. 



BYRNE'S IMMIGRATION 

SCHEME. — See Insolvency (Assignment). 

Transfer. 



CALLS ON SHARES.-See Cokpany. 



CALUMNIA,— See Interdict. 



CARGO. -See Ship. 



CARRIERS. 

I. Liability in Qbneral. 

II. Liability for Neolioencs (See also III. 
infra), 

1. As to Pa»8en{fer$, 

2. As to Goods, 
m. Measure op Damages. 
IV. Carriers' Law, 1884. 

V. Other Matters. 
VI. Carrier by Sea. — See Ship. 

I. Liability in Qeneral. 

A oarrier by land is subject to the Civil Law 
Edict declaring the liability of shipowners and 
others. When a carrier accepts goods he is 
bound to deliver them safely, the ofius being upon 
him to show that any loss took place under 
circumstances exempting him from liability under 
the general law. Colonial Government v. Nathan 
Bros,— Kin,, 100. 

II. Liability for Nboliqence. 

1. As to Passengers, 

Orertaming of Post Cart]— The plaintiffs 
were passengers by defendant's post cart. While 
on the journey, after dark, the cart, being with- 
out lights, came in contact with a boulder, lying 
not on the general road, but on a side track. 
The cart overturned and the plaintiffs suffered 
serious injury. Held, that there was negligence 
on the part of defendant, not in travelling by 
night, which was an incident in such a journey, 
but in doing so without lights.' The plaintiffs 
were therefore entitled to recover damages. With- 
out negligence, however, the defendant would 
not be liable. Thomas et ux. v. Welch,— U,, 170. 

Detention of Pastenger.—See Measure of 
Damages (infra), 

2. As to Goods, 

Contrlbntopy Negligenoe— DefeotiTe Pack- 
ing.] — In an action for the value of goods lost 
from a package entrusted to the Government 
Bailway Department for conveyance by rail and 
delivery to the consignees, it appeared that the 
damaged state of the package, Uie fact that it had 
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been repaired, and the mode of packing were 
known to the railway officials, who, nevertheless, 
accepted the package as being strong enough for 
the journey. A further injury to the case, result- 
ing in the loss of part of its contents, occurred 
while it was in charge of the Railway Depart- 
ment, Held: — That in these circumstances, a 
plea of contributory negligence by defective pack- 
ing was no defence to the action (BnimkiWs 
case, 5, N.L.R., 31, followed). Colonial Govern- 
ment V. Nathan Bro«.,— XIII., 100. 

Duty of Carriep.]— If a carrier accepts a 
badly packed parcel, he ought on that account to 
use the more care. Natal Government Railways 
V. Brunskill,—V., 30. 

Wagon OYOPtupning.] — Plaintiff forwarded 
goods by defendant's wagon, which overturned on 
the journey causing damage. Defendant's servants 
had taken a road indicated by a messenger sent 
by plaintiff to point out the road. Held : — That 
the defendant was not on that account released 
from liability. Harding y.Knapp, — III. (January) 
35. 

Yls Major.] — Stress of weather may excuse 
liability for oelay in nondelivery of goods, the 
carrier having done his best under the circum- 
stances to have the goods forwarded. Taylor v. 
Reid (^ Acutt,—ll., 146. 

Failure to Provide S^ial Conveyance- 
Agent's Authority.]— Plamtiff, a carrier, agreed 
with defendants' agent in the Transvaal to con- 
vey goods to the Gold Fields, to be loaded at 
Ladysmith on the 7th September, for which con- 
veyance a speoially high rate was fixed, in con- 
sideration of despatch, plaintiff's wagons being 
drawn by mules. On the date named, plaintiff, 
finding that his wagons had not arrived, induced 
defendants' agent at Ladysmith to telegraph to 
the head office in Durban, asking to be allowed a 
delay of one day, the reply to which, dated 8th 
September, was "Load up at once." The agent, 
however, on despatching the telegram, had asked 
the defendants' forwarding agent in Ladysmith to 
await a reply, which the latter declined to do, his 
Instructions from the Transvaal agent being to 
despatch without delay, and he accordingly for- 
warded the goods on the morning of the 8Ui, by 
another carrier. Defendants, in ignorance of what 
had been done, telegraphed on the 8th that plain- 
tiff should load up at once. Plaintiff, meanwhile, 
had made arrangements for transporting the goods 
by an ox-wagon, and on these facts he sued for 
damages for breach of contract. Held : — That as 
the contract with plaintiff was of a personal nature, 
at a specially high rate, in consideration of speedy 
despatch, which contract the plaintiff was not 
ready to perform on the date specified ; and as de- 
fendants' agent in Ladysmith had no authority to 
require the forwarding agent to agree to a delay, 
for which there was no consideration — the plain- 
tiff's case failed. Treu v. Harvey^ Greenacre^ dt 
Co.,—JX., 29. 



in. Meabubb of Damages. 

Detention or Nondelivery.]— When there is a 
failure to deliver goods, without the fault of the 
person so falling, fiie measure of damages is the 



amount of direct loss thereby occasioned to the 
party to whom the goods should have been de- 
livered, not, however, including freight on the 
goods not delivered. Parker^ Wood db Co.^ v. 
BuUard, King dt Co.,— 1876, 18. 

Deviation from Journey.— See Contract. 

Contributory Negligence.] — Plaintiff, an 
architect, having his chief place of business in 
Durban, was employed professionally in the erec- 
tion of public buildings in Maritzburg. Certain 
plans which should have been sent after him from 
Durban did not arrive, and plaintiff then returned 
to Durban to look after the plans and other busi- 
ness, without making enquiries in Maritzburg. 
On arriving in Durban he found that the plans 
had been dispatched, though without any letter of 
advice, and that having been lost from the rail- 
way van in Maritzburg, they had been picked up 
in the street by a native and handed to persons 
from whom plaintiff afterwards obtained them. 
Plaintiff claimed from the railway department £15 
as damages for railwav fare, loss of time, and 
trouble, and sued for the same in a Magistrate's 
Court. Defendants tendered £2 2s. for the rail- 
way fare. The Magistrate gave judgment for 
£5 6s. Held, on review : — That as there was no 
special agreement, damages could only be given 
for that which was the direct consequence of the 
act done, for which the tender was sufficient in 
view of the contributory negligence of plaintiff and 
his clerk in omitting to enquire for the parcel in 
Maritzburg and to advise its despatch from Durban. 
Judgment accordingly reduced to the amount of 
tender, but by reason of defendant's negligence, 
no costs given. Natal Government Railways v. 
Brumkilly—V,, 30. 

Detention of Passenger.]— Plaintiff engaged 
the whole of the inside places of the defendant's 
coach, for which he paid £80. The places were 
taken by others, and plaintiff, after two days' de- 
tention, and having offered £250 for a special 
conveyance but without response, proceeded in 
another coach, which was crowded and inconve- 
nient, at a cost of £37. The Company tendered 
refund of the £80, and £30 as compensation. 
Plaintiff sued for £231 as general damages, in 
addition to fares paid, but did not show how this 
sum was made up. Held: — That the amount 
tendered was sufficient. Sbmble, per Connor, C.J. 
The modem rule in England is that when a pas- 
senger is deprived of a train, he may, as against 
the company, do what he might naturally have 
done as a private individual, to continue his jour- 
ney. Boult V. Natal and Rand Coaching Service 
and another, — XI., 117. 

Importer's Profit.]— Where goods had been 
entrusted to a carrier by land for conveyance, 
and had been lost and not replaced, there being 
no statutory limitation of liability. Held :— That 
the measure of damage was the market value at 
the place of delivery of the goods lost. In the 
case of goods intended for commerce, in the ab- 
scnce of a fixed market price, such value was the 
prime invoice cost, with customs dues, importa« 
tion expenses, and importer's profits added. Ten 
per cent, over all expenses held to be a reasonable 
importer's profit. Colomal Government v. Nathan 
i?ro«.,— Xm., 100. 
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IV. Carbibr's Law, 1884. 

LimiUtioB of Liability.]— By section 4 of 
" The Carrier Law, 1884," a common carrier by 
land is debarred from limiting by public notice or 
declaration his common law liability in respect of 
goods sent to him for conyeyanoe. Held : — That 
this provision was not intended to be confined to 
any specific class of goods such as those mentioned 
in section 1 of the Law. Lamb v. Sparks j — XI., 
102. 

"The Carrier Law, 1884, by section 5 enacts 
that every office, &o. used or appointed by a carrier 
for the receiving of goods •* to be conveyed as afore- 
said ** shall be deemed to be the receiving house 
of the carrier, and that one partner shall be liable 
to be saed for recovery of damages. Held: — 
That the words '.'as aforesaid" were connected 
with the word " conveyed " in the same section, 
and did not refer to any specific class of goods. lb. 

Forwarding lgent.]~By Section 10 of *< The 
Garner Law, 1884," carriers' agents and forward- 
ing agents undertaking to deliver any articles or 
goods " as aforesaid " to a common carrier, are 
declared liable as common carriers, unless other- 
wise specially agreed : — Heij>, that such liability, 
removable only by a writing, was not limited to 
any particular class of goods such as those 
specified in Section 1 of the law. 16. 

y. Other Matters. 

Seeurlty for Adyances under Ckmtract— 
Attaehment.] — ^Attachment made of respondent's 
goods, to secure advances made on account of a 
carrying contract, where it appeared that the 
respondent's wagon was proceeding slowly, it 
being slao alleged that he was seeking to seU his 
oxen. WUhdm v. Wood,— 1870, 113. 

SnppoMd Priority of OoTemment Stores.] 

—Stores belonging to the Imperial Government 
have no right of precedence for transmission by 
the Government Bailways. Baboo Naidoo v. 
fltwUer,— II., 180. 



Hypothecation of 
Servant. — See Pledge. 



Transport Plant by 



Joint Contractor, Liability in Damaget.- 

See Contract. « 

VI. Cabriee bt Sea. — See Shipfimo. 



CATTLE. 
1. TUtgal Detention, 
S. CimmfitnicaHon of DUeoie. 

3. Stud Afdmal. 

4. Impounding* 

5. Agistment. 
I. Trespan, 



1. Illegal Detention. 

Straying Animal— Damages.— *' Illegal deten- 
tion " of a bull straying from its owner and 
running with defendant's cattle, Held, not to 
have been proved, in the absence of evidence that 
the period of one week, from the time at which 
defendant became aware that the bull was with 
his cattle, had elapsed (Law 16, 1880, Section 10) 
Held, however, tibat the judgment of the Court 
below should be sustained, to the extent of an 
order on defendant to deliver up the bull, or pay 
its value ; but in so far as it awarded damages 
for detention, such judgment should be set aside 
Umpinda v. Nel,—XIV., 79. 

Cows Sent to Stnd Boll. — See Stud Animal— 
infra, 

2. Communication of Disease. 

Longsiokness Law— Proof of Infection.]— 

Section 8, Law 9, 1871, imposes a penalty on the 
owner of cattle allowing them to be at large when 
suffering from lungsickaess. Held : — That there 
must be satisfactory proof in such a case that the 
animal was in fact sufiFering from lungsickness. 
Clerk of the Peace v. Unyiba,—Xl., 176. 

Measore of Damages.]— Defendant's cattle, 
being infected with lung-sickness, were wrong- 
fully allowed to come into contact with plaintiff's 
catUe, causing the latter to become infected. 
Held : — That the liability in such a case was 
coextensive with that in cases of fraudulent mis- 
representation, and included the value of the 
plaintiff's cattle so infected and dying of the 
disease, this being damage ensuing in the ordinary 
and natural course of events by reason of Ihe 
intermingling of the cattle. Held, however, that 
claims for loss and damage by reason of the 
plaintiff being prevented from milking his cows 
and making butter, for losses of sales of cattle, 
and for reduced profits on sales already made — 
were too remote and could not be sustained. But 
if the cattle infected by contagion and dying had 
been required for a special purpose, such as for 
ploughing, or had been engaged in a special 
transport trip, then the loss of profit might form 
an item of damages, on the principle that such 
loss was adherent to the use of the cattle infected 
(Walkden v. N.G.R., 2, N.L.R., 226, followed). 
HaU V. Hodgson,— Xni., 212. 



8. Stud Animal. 

Cnstom.] — In the absence of any evidence of 
a local custom to the contrary, or of any special 
contract, the owner of a stud bull cannot recover 
'* subscription " or *' booking " fees, in respect of 
cows sent to him for breeding purposes, where 
the bull has died during the breeding season and 
his services have in consequence not been given. 
In such circumstances, nominal damages may be 
recovered from the owner of the bull, in respect 
of his detention of cows (afterwards returned) for 
nonpayment of such fees. The loss of a breed- 
ing season and of the chance of calves, is, how- 
ever, too remote. Wallace v. West,—XIU., 171. 

Claim for Serrioes of Stallion.]— In a claim 
for the servioes of a stallion, HuiO, that the 
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Srogeny (rnnning with plaintiff^s horses) should 
e sold by plaintiff, on the usual terms and to the 
best advantage, plaintiff taking the amount found 
by the Court as due to him, and the costs, and 
to pay the surplus into Court pending application 
by defendant. Uys v. Livertage, — 1867, 167. 



4. Impounding, 

Ponndmagter'B Liability fop M iBdescription.] 

— The descriptive list oi cattle in a pound, 
forwarded by &e poundmaster under Section 34, 
Law 25, 1874, described a mare belonging to 
plaintiff as having •' no brand visible," whereas, 
in fact, a brand was plainly visible. On these 
grounds, the owner recovered damages against 
the poundmaster in a Magistrate's Court, Held, 
on review, that the judgment should not be 
interfered with, the poundmaster being liable for 
the misdescription. Marais v. GilmouTf — ^IX., 20. 

Reasonable Care.] — Where reasonable care is 
taken in driving cattle to the pound, the im- 
pounder is not liable for loss by straying. De 
Blanche v. ZieUman^ — I., 185. 

Illegal Impoimdintf— Remedy.]— By the 40th 
Section of the Pound Law, 1874, a person illegally 
placing an animal in the pound was made liable 
to the owner to make good all damages, <ftc., 
arising out of such proceeding, in addition to 
double pound fees, with the proviso that a 
criminal prosecution in any case of unlawful or 
malicious impounding was not thereby barred. 
Held : — That this section, while reserving the 
right to a criminal prosecution, created no ofiFenoe, 
and that, Uierefore, a criminal prosecution could 
not be instituted for a contravention of that 
section. Hupjield v. Clerk of the Peace,— I. , 176. 

CompenBation— Powers of Court] — The 
jurisdiction of the Supreme Court is not excluded 
by the Pound Law, Sections 27 and 28, in cases 
of compensation for damage by trespass of oatUe. 
De Blanche v. Ziet9man, — I., 104. 

ReBcaing— ConstractiTe Yiolence.]— Actual 

violence need not be proved, where defendants by 
theur numbers and conduct overawe the person in 
charge of cattle. Umjqji and another v. Clerk of 
the Peace,— 1872, 51. 

—When Not Proved.]— The Magistrate's con- 
viction of defendants, for rescuing cattle on their 
way to the pound, set aside, it appearing that the 
regulations had not been observed by the person 
seeking to impound, that damages were being 
claim^ in an illegal way, and that the facts did 
not show a ** rescue " sudi as the law contem- 
plated, ^e cattle having strayed to defendants' 
kraal while the complainant's messengers were 
engaged in conversation. FuH and another v. 
Clerk of the Peace,— 1871, 165. 



5. AgUtment. 

Right of Retention.]— Certain horses were 
in the habit of straying on defendant's land, one 
of them, a mare, being in fact virtually abandoned 
by the owner, who suggested that the defendant 
should shoot her. The owner, however, sold this 



mare with one foal to plaintiff, but the animals 
escaped and went bade to defendant's farm. 
Plaintiff some years afterwards claimed the mare 
with her progeny, but defendant resisted the 
claim and detained the mare and the foals as 
security for the expenses of agistment and service 
of defendant's stallion. Held: — That the original 
mare and foal, having been purchased by plaintiff, 
belonged to him, but that the rest of the progeny, 
accruing during the period of abandonment by 
the owner, belonged to the defendant, being as it 
were, a kind of derelict in his possession. Hender- 
ton V. Jar dine, — I., 238. 

Nature of Contract— Ordinary Care.] — 

Beview from a Resident Magistrate's Court, where 
the applicant B. had been sued by the respondent 
L. for a balance of an account. B. had some 
months previously sent 100 oxen to L.'s farm to 
graze at threepence per head per month, and sent 
a responsible kafir, as L. stated, to herd the 
cattle, but, as B. stated, to assist in herding. 
Some time after this the cattle were removed to 
B.'s farm, and one was then missins, and this 
was known to B.'s agent. L. was to be paid £5 
per month for taking care of the oxen while od 
B.'s farm. On the oxen, after being for four 
months on B.'s farm, leaving it in September, 
1863, L. sent in his account to B., in which, 
among other items, there was a charge for 
poundage fees, for taking the cattle out of the 
pound, and it did not appear that he had objected 
to this item for some months. L., in September, 
1863, had written to B.'s agent that he would 
send his kafir to look after the missing ox, and it 
was not shown that he had done so, or let B. or 
his agent know of his not finding the ox. B. 
claimed in reconvention the value of the missing 
ox, and the amount of the poundage fees. The 
Magistrate disallowed this claim in reconvention, 
and this review was against this judgment as 
being contrary to law and the evidence. There 
was a preliminary objection, that the summons 
did not state the grounds of review sufSciently ; 
but the Court held otherwise so far as the evidence 
was concerned, and did not bind in reference to 
any points of law which might be raised. The 
Court also dismissed the review with costs. Per 
Connor, J. : In a contract for hire for grazing, 
the owner of the land is prima facie bound to 
show that the loss of the cattle is not occasioned 
through his want of ordinary •care. But, here, 
the employment of B.'s kafir, corroborated by 
their evidence, threw on B. the onus of showing 
want of care by L. Per Phillips, J. : The con- 
tract of grazing only binds the owner of the land 
to sufficient grass. Bams v. Lamb, — May 3rd, 
1864. 



6. Trespass. 

Different Owners.]— A person from whose 
land cattle had strayed into a neighbour's crops 
held to be liable for damage thereby occasion^, 
although only some of the cattle belonged to him, 
and the others belonged to members of his family 
and to other persons. De Blatiche v. Zietsman,-^ 
L, 185. 
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CBMBTBRT- RIGHT TO USB. 
See Chubch. 



CESSION OP DEBT. 

RUhi of Cetsionarv.]— Cession by a creditor 
tmntfers his whole rignt and title to the debt to 
the cessionary, who can recover from the debtor, 
without notice of the cession, though payment to 
the ceder, in good faith, discharges the debtor. 
MeNeU t. Robertson,— Ul. (September) 18. 

— PRonise to Pay.] — A promise to pay an 
amount, on receipt of certain debts, does not 
amount to a cession of those debts. A., being 
indebted to B., the latter endeavoured, but with- 
out sQooees, to obtain cession from A. of a debt 
due to him by C. B. then wrote to C, telling 
him to hold the amount of his debt to A., and 
promising to indemnify him against any claim. 
The evidence as to a promise to cede the debt 
was, however, conflicting. In an action by tiie 
trustees of A.*8 assigned estate against C. for the 
amount of the debt in question. Held:— That 
defendants had to prove their case as if they 
were plaintiffs, the promise was no more than a 
mere statement by A. that on payment of debts 
due to him, he hoped to pay B. something, this 
not being equivalent to a cession of his debt to 
B., which was necessary to establish the right of 
the latter to the money. The debt was therefore 
payable by G. to the plaintiffs, A.'s trustees. 
FraneiSy Ewtm <3b Co.^s Trustees v. Dickinson & 

w o^.— vm., 6. 



CESSION OP ACTION.-See Action. 



CESSION OP CONTRACT.-See 
Contract. 



CESSION OP SHARBS-SeeCoMPANT. 



CHAMBERS, JUDGE IN, POWERS 
OP. — See Jurisdiction. Practice. 



CBAMPEBTY,-^6e Acnoir* Fubcqasbof, 



CHARTER.PARTT.-See Ship. 



CHARTER OP NATAL.-See Lbois- 

LATIVX AsSEM^Y. liBOIBLATiyB COUNCIL. 



CHEMIST AND DRUGQIST.-See 
MsDiOAL Man. 



CHEQUE.— See Bill or Exchange, &^, 



CHILD— CUSTODY OP.— See Minor. 
Illegitimate. — See Affilution. 



CHURCH. 

I. Bishop and Clerot. 
n. Property of Church. 
m. Officers of Church. 
IV. Other Matters. 



I. Bishop and Clergy. 

Aetion bj Biehop againit MetropoUtan— 
Pleading.] — Action by plaintiff as Bishop of 
N tal against defendant as Bishop of Capetown, 
stating a grant of property, on which a church 
was built, to defendant, Bishop of Capetown, 
** and his successors in the said See ;*' that after 
this, the defendant resigned that See; that it was 
dissolved; that defendant was appointed to a 
totally distinct diocese, not including Natal, and 
that plaintiff was appointed Bishop of Natal; 
that defendant continued in partial possession of 
the property, and annoyed plaintiff, to plaintiff's 
damage of one farthing; and prayed that the 
defendant should be ejected from flie property, 
and the deed of grant altered, by inserting the 
name of plaintiff and his successors therein. To 
this declaration there were exceptions, (1) for 
variance from the summons by claiming ''damages 
and other matters," which the summons did not 
claim ; (2) because the declaration did not show 
aiiy neoessary ooimezion between defendi^t being 
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n. Pbopebtt 07 Church. 

Rl^hti of Yolimtary Anociation.]— In the 

case of original grants bj the Grown of church 
lands, reserving to the CSrown the right to make 
future regulatidns in connection with church sites, 
that might involve the grants being regarded as 
continuing the provisions of the Letters Patent 
as to the building to be erected on the site ; so that 
all who availed themselves of the benefit of the 
grant of the site might, so far, be estopped 
from relying on the invalidity of the Letters 
Patent to effect legislation. But the Prfvy 
Ck)uncil had also decided that the position 
of the Anglican Communion in any Colony 
where it has not been by law established, is the 
same as that of any other religious voluntary 
association, and has power to make its own rules 
to bind those who assented to them, and, pro- 
bably, to give itself any name it thought fit. — 
Curators of Church of England v. CoUey, — VIII,, 
221. 

Sbmble : — The Privy Council has never decided 
that a colonial voluntary religious association, 
adopting the standards of the Church of England 
in faith and formulary, is excluded from a trust 
in favour of the English Church merely because 
the construction of those standards is to be by its 
own tribunals. An association, thus bound by its 
constitutions and episcopally governed is prima 
facie within a trust of the English Church. The 
trust dealt with in the case of Merriman v. Williams 
(Ford's Rep., 115), being for the purposes of the 
United Church of England and Ireland as by law 
established, the decision of the Privy Council in 
that case does not necessarily apply to the case of 
land held in trust by the English Church. John- 
son and another v. St. PauVs Churchwardens ^ — 
XI., 4. 

Cemetery.— Burial RilOitB.]— The Church- 
wardens of St. Paul's Churon, Durban, interdicted 
from interfering with any burial, at which the 
clergy of the Church of South Africa might desire 
to officiate, in a cemetery granted, as to one por- 
tion, to the Bishop of Capetown and his succes- 
sors, in trust for tne English Church in Durban, 
and, as to the other portion, to the Bishop of 
Natal and his successors. Such interdict to be 
conditional upon notice of any such interment 
being duly given in terms of an agreement made 
in 1869, and not to extend to the members of 
congregations chiefly composed of coloured 
persons, nor to' vary the appropriation of fees. 
lb. 

Trust Mone^B.— Alleged Mlsapplleation.]— 

Where misapphcation on the part of trustees had 
been alleged in respect of moneys subscribed for a 
particular purpose; Held, that having regard to 
the complications of the case, involving matters of 
ecclesiastical controversy, an application to make 
a rule absolute for the refund of moneys should 
be refused. Bishop of Natal v. Scott and otliers^ 
1867, 219, 226, 234. 

Books and Yest^ Propcpty.]— Books form- 
ing the "Cathedral Library" which had been de- 
posited in Court ordered to be lodged in the 
Deanery, there to be detained as such library. 
Bishop of ^atal y, Qreen and otheri,—l^d, 
817* 



Order granted, on application of the minister, 
for return to the vestrv of the books of St. Peter's 
Cathedral which had been removed by the vestry 
clerk. CoUey v. Simpson,— YlH., 78. 

The Registers of baptisms, marriages, and burials 
belong to the church in which they are deposited. 
Where there had been a division of the clergy and 
congregation, the registers ordered to remain in 
the church. Bishop of Natal v. Green and others, 
1867, 169. 

Seats.] — Curators bonis having been appointed 
over a church and *' the appurtenances thereto," 
the Court directed stay of execution, in a case in 
which the Sheriff proposed to take the seats of the 
church, in satisfaction of a judgment against the 
churchwardens, at the suit of the organist and for 
his salary, the curators not being parties to sudi 
action. On subsequent application for discharge 
of the order. Held, that the organist, being an 
officer appointed to take a part in the services of 
the church, there was an implied agreement that 
he should not break up the congregation by taking 
away the seats; and that the interdict should, 
therefore, continue. Creighton v. St, Peter's 
Churchwardens,— yjl., 65, 97. 

Curators of Property.]— Curators appointed 
over the property, securities, and trust estate 
which were vested in or managed by the late 
Bishop of Natal at the time of his decease, with 
power to collect, receive and give discharges for 
all rents and interest accruing thereon. In re 
Bishop of Natal,— v., 299. 

Applieation by Secretary.]— The duly ap- 
pointed Secretary of curators appointed by the 
Court authorised to appear on behalf of the cura- 
tors in an application in reference to church lands. 
In re Church of England Lands, d:c., — VII., 
128. 

Execution against Seats.— See Sbat9 supra. 

Liability to Rates.— See Municipal Corpobi- 
TioN— Rates. 



ni. Officebs of Chubch. 
(a) Churchwardens. 

Interdict from interfering with Minister.]— 

The Churchwardens interdicted from interfermg 
with the Minister having access to the church 
chest, and from interfering with the Minister's use, 
for the purposes of the church and congregation, 
of what, under the church rules, should be the 
contents of the chest. As the respondents' acts 
had been violent, the applicant granted his 
costs. CoUey v. WUliains and another,— YUl., 
135. 

Interdict from parting with Moneys.]— The 

organist of a churdi havmg obtained judgment 
against the churchwardens for salaxy due, the 
C^urt granted an order interdicting the defendieints' 
agent from parting with rent of a property be- 
longing to the church, known as tne Deanery, 
except in satisfaction of the plaintiff's claim. 
Creighton v, St, Petcr'i C^/mrcAM>ar4w«,— VIL, 
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LifttFVttBtioii im Action a^aintt M iiiiBier»]— 

The ohoTohwardens had moved for an order re- 
strainrng the officiating minister from interfering 
with die ministration of a church, on the main 
groond of the respondent's want of status. It 
appeared that the question of status had been 
ruaed by respondent, as a defence and claim in 
reconvention in an action brought against him for 
rent of his r^idence, and, upon this ground, no 
order was made. Tlie churchwardens now sought 
to intervene as defendants in reconvention in the 
action. Held: — That the course taken by the 
respondent, in relying on his capacity in law, had 
rendered the action a proper one for intervention 
by the churchwardens, as representing the con- 
gregation. Church of England Curators v. CoUey^ 
—IX., 6. 

Action against.]— Churchwardens cannot be 
sued for the acts of their predecessors in office. 
Creighton v. SheptUme and another, — VI., 291. 

(b) Organist. 

Action i^ainBt ChnpchwardenB for Salary. 

—See also Ohubghwakdbns — Supra. The organist 
being an officer appointed to take part in the 
services of the Church, there is an implied con- 
tract that he will not break up the congregation. 
Held, therefore, that there should be an inter- 
dict restraining the organist against taking the 
seats of the Church in execution of a judgment 
against the churchwardens for his salary. Creighton 
V. St. Peter' t Churchwardens,— yu., 65, 97. 



IV. Otheb Mattzbs. 
Royal BapFomacy.— See Cbqwn. 

Jorisdlction of Bnpreme Court.] — The 

Sapreme Court has no jurisdiction as to merely 
ecclesiastical matters. Colley v. Williavis and 
another,— yiU.y 135. Church of England Curators 
V. Coifey,— IX., 6; Edwards v. Bishop of Maritz- 
httrg,—TK., 17. 

The Court has no jurisdiction to order a Bishop 
to replace the name of a clergyman on the clergy 
list of the Diocese, nor to inhibit the Bishop from 
interfering with a clergyman in the exercise of his 
rights, privileges, and clerical duties. English 
ecclesiastical law, as such, is not law in Natal. 
Tbe Supreme Court has not mere ecclesiastical 
jurisdiction. Edwards v. Bishop of Maritzburg, 
-IX., 17. 



CHURCHWARDEN.— See Chuech. 



CIRCUIT COURT. 

toildiction.]— A Circuit Court, having, within 
its district, the authority of the Supreme Court, 
baa jurisdiction to hear an application for an 
order to aet aside the verdict given by a jury in 



the Cour4 of the Magistrate of the Circuit town. 
Cottam v. SpelUr,—ni, (May) 30. 

Case Remitted— Jury TriaL]— A Clroutt Court 
case remitted by the Supreme Court back to the 
Circuit Court for re-trial may be tried before a 
jury, though the original hearing was before the 
Circuit Judge alone. Vincent v. Brown, — I., 8. 



CIVIL IMPRISONME!NT.-See 

Imprisonment. 



CIVIL SERVANT.— See Ptjmc 
Officsb. 



CLEROT.— See Church. Defomatlon of 
Clerfyman.— See Dsfah^tion. 



CLUB. 



Action Against Secretary.]— Action against 
H., in his capacity of Secretary to the V. Club, 
and a foundation member thereof, for the price of 
goods sold to S., the Steward of the Club, by 
plaintifif. The evidence was that S. was in the 
habit of purchasing goods for the Club, and tiiat 
the Club had consumed most of those in question. 
Counsel for H. objected to any jxidgment which 
could affect him personally, and counsel for 
plaintiff not objecting, judgment was given against 
H., in his capacity of Secretary of the Club, with 
costs, Solomon v. Harper, — Slst March, 1863. 

Liability of tfembers— Ultra Yires.]— A 

Club, formed for the usual purposes of social 
intercourse, was managed by a committee of its 
members, who were empowered to make, from 
time to time, such regulations and arrangements; 
consistent with the rules of the Club, as thev 
should think necessary. Held : — That the Club 
could not, as such, be bound by the acts of its 
committee, or of a majority of its members, 
present at general or specially oonvenedmeetings, 
as regards the voting of acts not specially or by 
clear implication, authorised by the rules of the 
Club. Registrar of Deeds v. Victoria Club,— HI, 
(January) 47. 

—Borrowing on Debentures.]— A Club being 
in need of new premises, a special meeting, called 
to consider the matter, was attended by less than 
one-third of the members. Resolutions were, 
however, passed, authorising the purchase of 
certain premises, half the price to be paid ia 
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debentures on the movable property of the Clab. 
Other members were to be invited to lend money 
on similar debentures for the remaining half of 
the price. Hki.p : — That inasmuch as the rules 
or the Clnb, by wJiich members were bound, did 
not give power to borrow money on debentures, 
the resolutions, in respect of ihe purchase by 
means of such borrowing, were invalid as to any 
member of the Club not voting for or adopting 
the resolutions. That, therefore, the Club was 
not liable by reason of such resolutions to be sued 
as a purchaser for transfer duty, payable in respect 
of the purchase, which had been cancelled after 
payment of a sum of money on account of the 
price. lb. 

Majority Binding Minopity.]— While, in a 

legal corpm or collegium the majority may have 
power to bind the minority without any express 
rule for that purpose, it is otherwise in the case 
of an ordinary club. lb. 

Liability to take out License.] — A Club, not 
having any person who could be called its 
*' keeper," is not within the scope of a municipal 
by-law requiring the "keeper" of a club house to 
take out a retail liquor license. The members of 
the club are not *' keepers," the liquor consumed 
being the property of the members, who buyUieir 
own liquor, and that is not a case of purchase and 
sale. But a different question mi^t arise if a 
club sold to persons who were not members. The 
honorary secretary of a club is not the right person 
to proceed against for breach of a licensing by- 
law. Pietennaritzhurg Corporation v. Victoria 
Club—lSli, 74. 

Appellant who held a club license granted by 
the Mayor, and not by the Borough Licensing 
Board, had been convicted before a Magistrate of 
selling liquor to persons other than members of 
the club :— Held, that there being admittedly no 
valid olub-liccnse, the Magistrate's judgment was 
wrong and must be set aside without prejudice to 
civil proceeding's, and with costs. In order to 
stop the sale of liquor, an interdict was the proper 
mode. Tyrrell v. Superintendent of Police, Pieter- 
marUzbunj.—V., 199. 

—Sale of Liquor to Honorary Members.]— A 

club situated within a municipal borough was 
composed of members paying an entrance fee and 
an annual subscription, with a liability for " calls " 
to meet expenditure. A conmnittee of such 
members had the entire management of the club, 
the legal estate of which was vested in the chair- 
man as trustee for the members. The rules of 
the club provided for the admission of honorary 
members paying a subscription, and of officers 
and distinguished visitors free of subscription, 
and also for the admission of members of other 
clubs on terms of reciprocity. It appeared that a 
large number (655) of such honorary, visiting, and 
reciprocity members (none of whom had any 
property or liability in respect of the club noranv 
share in profits), did in fact make use of the club 
house, and had been supplied therein with wine 
and other liquors, at prices yielding a profit to 
tliose admitted to full membership, Heij) (Gajj^wky, 
C.J., (limaitiente) : — That such a club was required 
to take out a license for a club house under 
Section 7, Ordinance 9, 1847, as specified in the 
Corporation by-laws passed in terms of Section 



71, Law 19, 1872, with regard to licenses issued 
under Ordinances 9, 1847, and 8 of 1853. Per 
Wrago, J. : In this case ihe supplying of liquor 
was within the words and meaning of Section 7, 
Ordinance 9, 1847, thus distinguishing it from 
the Victoria Club case (N.L.B., 1874, 74), in 
which only members who were oo-owners, were 
concerned. Per Turnbull, J.: The defendants 
were liable, because the premises in question were 
a club-house within the meaning of Ordinance 9, 
1847, Section 7. Durban Corporation v. Durban^ 
CZu6,— XIV., 167. 



COLONIAL GK)VBRNMBNT.-Soe 
Crown. 



COMMISSARY GENERAL- 
ACTION AGAINST. -See Crown. 



COMMISSION AGENT. 

Landlord's Hypothee on Goods left with.— 

See Landlord and Tenant. 

Remuneration of. — See Principal and Agent. 



COMMISSION TO TAKE 

EVIDENCE DE BENE ESSR- 

See Evidence. 



COMMISSIONER IN INSOL- 
VENCY.— See Insolvency. 



COMMISSIONER TO ADMIN- 
ISTER OATHS. 

In appointing a Commissioner of the Supreme 
Court to administer oaths, <S:c., abroad, the form 
of Commission adopted by the Cape Supreme 
Court will be issued. In re Dutton, — XII., 185. 
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COMMISSORIA, LBX.-See Sals. 



COMMONAGE - INTBRPBRBNOB 

WITH RIGHT OP. 

A person who has sold land with right of com- 
monage cannot himself interfere with the oonmion- 
Bge by quarrying thereon. ChapUn v. Grant, — 
m. (March) 20. 



COMMUNITY OP GOODS.-See 

Husband and Wife. 



COMPANY. 

I BULES FOB InTEBPBETINO A COMPANIES ACT. 

n. FoBMATioN, Constitution, and Inoobpoba- 

TION. 

m. Pbo-motebs A2n> Dibbctobs. 

IV. C.\P-TrAL AND WOBKS. 

V. Shades and Stock. 

VL Contracts bt and with Companies. 
TIL liiABUJTT OF Membebs. 
VnL Actions by and against Companies. 

K. Windino-Up. 



L Bules fob Intebpbetino a Companies Act. 

It is an especial mle in the interpretation of 
Companies Acts so to construe them that thej 
should in no respect interfere or prejudice a clear 
priyate right or title unless that private right or 
title is taken away per directum. In re Colonial 
Lands Company, -1869, 218. 1870, 2. 

H- Formation, Constitution, and Incobpobation. 



By meant of Syndicate.! — The respondent 
hfid obtained an interdict against the issue of 
shares by a syndicate. It appeared that he was 
^e holder with others of mining claims, and had 
speed with a syndicate for development, at its 
expense, of the property, without undue delay, 
Qpon such terms as the syndicate might deter- 
inine, the okumholders and the syndicate to par- 
ticipate equally in tiie company when formed. 
& syndicate, however, instead of floating a 



company, put another syndicate in its place for 
that purpose, paying to the latter in shares for 
such flotation. On apphcation for discharge of 
the interdict. Held, that it being doubtful whether 
what had been done was authorised by the con- 
tract, or acquiesced in by respondent, the inter- 
dict should be maintained for a specified time to 
enable the respondents to bring their action. 
Ladysmith Syndicate v. Dickejuon, — X., 15. 

The defendants, a mining syndicate, contracted 
with plaintiffs, in consideration of cash and 
shares, to form and float a company for the pur- 
pose of acquiring certain coal bearing property 
belonging partly to the syndicate and partly to 
the plaintiffs. A prospectus and Articles of 
Association had been framed and shares were 
taken up, but the undertaking was afterwards 
abandoned, with the acquiescence of one of the 
plaintiffs, and the company dissolved. In an 
action for specific performance of the company's 
undertaking; Held, that there would be great 
difficulty in the way of compelling persons to form 
a company, that being a matter requiring the ex- 
ercise of special skill in influencing others. But 
the plaintiff's case failed on the ground that the 
syndicate had in fact done what it contracted to 
do — in floating a company on the lines agreed 
upon. Brereton and another v. Carnarvon Syndi- 
cate,— X., 166. 

— PriYate Syndicate.]— In a private syndicate, 
without articles of association, or any provision 
for change of members* interests, or for carrying 
on the syndicate, the question of how far the mem- 
bers have adopted or rejected the usual provisions 
attaching to such partnerships has to be decided 
by implication from their acts. Where there ap- 
pears to be no agreement to dispense with the 
ordinary rules of law those rules must be applied, 
e.g., with reference to there being no authority for 
a member to bring another person into the syndi- 
cate, or to hand over his own interest to a fellow 
member, without the consent of the others. 
Grice d; Co, v. Prince,— XI., 259. 

Inchoate Company— Joint Liability on Con- 
tpact.3 — Plaintiff sued the directors and trustees 
of an association styled the Oddfellows Hall Build- 
ing Co., Ld., in their several capacities and indi- 
vidually, for a sum due on a building contract and 
damages for breach thereof. Plaintiff had con- 
tracted for the work with a building conmiittee, 
appointed by the Lodge, who shortly afterwards 
took steps to form themselves into a company 
with a directorate of five of iheir number. A 
prospectus was issued, describing the company by 
its name, as incorporated with limited liability, 
though it was not in fact registered nor were its 
shares allotted. 

Held, per Williams, J. : — That the subsequent 
acts of the members of the association, identical 
with the original conmiittee, showed an accept- 
ance by them of the status of directors, and that 
they were rightly sued in that capacity. That 
the status of the Association, originally a mere 
building committee, afterwards became that of a 
partnership, formed for the establishment of a 
company, who in fact took upon themselves the 
engagements of the original building committee. 
That, in these circumstances there was privity 
between plaintiff and defendants, the latter beins 
liable individually or severally, in 8oUdvm% 
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On appeal to the Full Court, Hbld :— That the 
plaintiff, having, by his contract, obtained the 
security, as contractors with him, of the members 
of the building committee, nothing that happened 
afterwards could deprive him, without his consent, 
of that security, in whole or in part« Even if a 
limited company had been afterwards formed 
that would not have affected his previous security. 
The contemplation of a limited company could 
not make the promoters liable to the plaintiff, 
npon a pre-existing contract, to the extent of his 
demand. Though rightly sued under their 
assumed title of directors, there was never a 
partnership in the ordinary sense between defen- 
dants, who had merely joined together in an 
abortive attempt to set up a limited company. 
The liability of each defendant was therefore 
limited to a proportionate share, in the absence 
of any agreement for liability jointly or in 
aoUdum, Defendants to be absolved from the 
instance in their capacity of directors and trustees 
of the property* HoUnes v. OddfeUow», — IV„ 56. 

Plaintiff purchased from defendant, at a pre- 
mium, certain shares in a company, described as 
"limited," but not registered, receiving in ex- 
change the allotment certificate of the shares. 
The company fell through and was never regis- 
tered. Plaintiffs sued for delivery of the shares 
or their value. Held : -That plaintiffs having ob- 
tained what they had contracted for — merely to be 
in the place of the seller, were not entitled to 
succeed) there having been an actual company in 
existence at the time of purchase, with share- 
holders, an office, meetings, minutes, and money 
in the bank, and the vendors' rights having been 
transferred. Heyman d' Co. v. BrunskiUf — VIII., 
130. 

Univenitas.-— See Univbrsitas. 

PpOBMotaB ^ M isrepresentatioii.] — Defen- 
dant suDsoribed for shares in a gold-mining com- 
pany in course of formation, the prospectus not 
having been issued. Before subscribing he had 
been shown two reports by experts on the probable 
gold'production of the property, but no represen- 
tations had been made to him that the statements 
contained in the reports were true. He had be- 
fore him all the information possessed by the 
vendors, and admitted that he relied exclusively 
on the reports : Hkld, that the reports being such 
as to suggest to the defendant that he was buying 
nothing more than a chance, the property being 
substantially undeveloped, he must be taken to 
have purchased shares upon his own judgment 
after reading the reports, and was therefore liable 
for calls. Elandsfontein Gold Mining Co. v, 
McEwan,—X,, 62. 

The issue of a prospectus is an act of the com- 
pany, and if it is materially misleading, the share- 
holders, imless otherwise estopped, are entitled to 
relief, even if there be no fraud. But although 
the Ck>urt will give relief where there have been 
false representations, it will be careful that in the 
anxiety to correct frauds, it does not enable per- 
sons to convert their spcculationH into certainties 
at the expense of those with whom they have 
joined. Allowance has to be made for the sanguine 
expectations of the promoters, and no prudent man 
will accept the statements put forward in a pro- 
ppectui. But although high colouring and even 



exaggeration may be expected, yet no missiaie- 
ment or concealment of any material facte or cir- 
cumstances ought to be permitted. Where the 
prospectus states truly that a report has been 
made as to the prospects of the venture and the 
report turns out to be wrong in fact, semble, that 
the shareholders cannot repudiate. {Smith ▼. 
Chadwick, 68 LJ., C, 597, 613, and in re Vene- 
zuela Railway Co., 36 U., C, 852, followed.) 
Elandsfontein Gold Mining Co. v. McEwan, — X., 
52. 

The nature of an undeveloped mine being un- 
certain, a shareholder cannot repudiate the con- 
tract for shares on the ground that the prospectus 
referred to sanguine expectations as contained in 
the reports of experts. Even if justified, repudia- 
tion to be effectual must be prompt. Lothian 
Gold Mining Co. v. Lister,— XI., 77. 



Company inooFpopated bj the Legtolatiire.] 

— A joint-stock company was established under a 
public ordinance which contained an enactment 
that a bond executed by two directors should be 
as valid as though it had been executed by every 
one of the members : — Held, that this provision 
could not be extended beyond bonds passed for 
the purposes of the company as already defined in 
the Ordinance. Natal Fire Assurance and Trugt 
Co. V. Ripking, —1S73, 12. 

If acompany is a jointstock one in ordinary form, 
though nominally unincorporated, witha trostdeed 
and articles of association, and a public status, 
by an act of Parliament or the like, it is in a 
similar position with a joint stock company in 
England under the Companies Act, 1862. {See 
also Winding-up infra.) — lb. 

Company incorporated in En^and.]— A com- 
pany incoporated in England is to be regarded as 
a legal corpus anywhere in the British dominions. 
DuneUy Ebden <k Co, v. SirtiiimrfW,— 1876, 8. 

RegiBtration.]— Law 10, 1864, sec. 2, provides, 
as a condition for registration, that the share- 
holders executing the deed of settlement must 
hold shares to the amount of not less than three- 
fourths of the nominal capital of the company, 
each shareholder having paid up not less than 
5 per cent, on account of his shares. A company 
with a nominal capital of £12,000 in 12,000 £1 
shares, bought a mining property for £1,200 in 
cash and 6,000 fully paid up vendor's sharee. 
Held: — That the condition as to payment had 
been fulfilled. In re Zuwrberg Gold Mining Co,, 
— Vn., 191. 

Where some of the signatures to the articles of 
association have been made by virtue of powers of 
attorney, such powers need not be produeed to the 
Registrar of Deeds on applying for registration, 
the other requisites of the law having been com- 
plied with. A certified copy of the deed has to be 
filed, not for registration as a deed, but for public 
information. Court fees allowed as costs in the 
appeal from the Registrar of Deeds' ruling. In re 
Tlie Onnerod Company, — VIII., 245. 

— UnregiBtered Company Use of word 
^Limited."] — The designation of a company as 
"limited" before it has been registered is oadfiu- 
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lAtedio deceive the pitblio and may even amount 
toairaad on the^pnblio. In re Lady$mith Gold 
Mimng Company, — ^XII., 6. 

Stamp on Aimaal Lteense.— Bee Stamps. 



m. Pbouoters and Dibectobs. 

Judgment agafant Dinctonu]— In an aolion 
against two of tSree directors (one having retired) 
and the secretary of a company, npon a mortgage 
bond, provisional judgment was given against the 
directors for the time being. Smith v. Dundee 
PitbUe Hatt Co.,— IX., 55. 



TV. Capital AND WoBKB. 

Extension of Works. Objections by Share- 
holder.]— An incorporated railway company hav- 
ing statutory powers to extend its lines, out being 
without capita], decided at a general meeting to 
oonstmct tramways in order to facilitate the de- 
livery of goods, the work to paid for by an eeti- 
mateid reduction in expenditure within 12 months. 
Under the Law of Incorporation, preferent share- 
liolders had a right to a lialf yearly dividend out 
of profits, but not as preferent to debenture 
holders. If, however, such dividend were not 
paid, it oould not be claimed as a debt. The 
company appeared to be in debt and the preferent 
sliareholders had not for some years received any 
dividend. It had however been agreed that before 
any payments were made to shareholders, the net 
profits should be appopriated to payment of debts. 

Upon the application of a dissentient preferent 
shareholder for an injunction restraining the 
company from proceeding with the works, Held 
(CosNOR, J., disgentiente) — That the applicant was 
entitled to an injunction, inasmuch as the appro- 
priation of funds for the cost of the new works 
was in violation of the agreement between share- 
holders and creditors, and the company was not 
authorised to carry out the extensions from reve- 
nue, but only out of capital. [Per Connor, J., 
dusentiente : — That as the object of the new works 
was to carry out efficiently the present undertaking 
in regard to the delivery of goods, the company 
should not be restrained, the applicanVs interest, 
moreover, being too remote. In re Natal Railway 
Co.,— mi, 76. 



V. Shares and Stock. 

JUlotment.1 — Where the receipt of notices of 
allotment and of calls on shares, sent through the 
post, was not denied by the defendant share- 
nolder, his acts and omissions going to show that 
sach notices had in fact reached him, and that 
the allotment was accepted unconditionally, 
though the shareholder afterwards objected on 
o^r grounds to sign the Articles of Association, 
Held :— That the shareholder was bound by the 
Articles of Association to pay the calls payable 
at dates specified in the notices, but that he 
ahoold be absolved from the instance in respect 
of caUs for which no such date was fixed. Lothian 
Gold Mining Company v. Lister, — XI., 77. 

Forfeitiire — For nonpayment of Calls — 
Dettoadon of To^itnre.}— The defendant, a 



member of a syndicate had, with others, fallen 
into arrear with his subscriptions. At a meeting 
of the syndicate, a resolution was passed to the 
effect that notice should be served on all members 
in arrear that if the calls were not paid within a 
specified time their names would be struck off 
the roll. This notice was communicated to 
defendant, the alternative of forfeiture of shares 
being however, substituted for that of names 
being struck off the roll. There was a clause in 
the Articles providing for forfeiture on nonpay- 
ment of calls. The arrears not being paid within 
the time allowed, a further resolution was passed 
that the shares should not be forfeited but that 
a further notice should be served on defaulters 
that unless the amounts due were paid within a 
fixed time legal action would be taken. This was 
communicated to defendant. Held : — That the 
provision in the Articles as to forfeiture did not 
operate automatically so as to free members from 
their liabilities. The syndicate not having de- 
clared a forfeiture they had an option in that 
respect, and their second resolution empowered 
them to sue for the calls, notwithstanding its 
variance from the terms of the Articles. Good 
Hope Syndicate v. Alcock, — XL, 145. 

Mortgage and Pledge of Shares.]— Applicant 
arranged to borrow a sum of money from a firm 
to whom he gave his promissory note, lodging as 
security certain shares with transfers in blank. 
The firm discounted the note, and also handed to 
their bankers the scrip with blank transfers 
attached — though without any special intimation 
that it was the security. agreed to be lodged against 
the note — and gave their cheque for this loan to 
the applicant, The firm^s accoimt being over- 
drawn, the bank placed the scrip as security 
against their general account, and claimed so to 
hold it under a form of pledge entered into by 
the firm. Held : — That the blank transfers gave 
no more than an inchoate right to the holder to 
registration, and could not prevail against the 
applicant's prior equitable right, of which the 
bank had notice ; and that therefore the bank 
should be ordered to hand the scrip to the ap- 
plicant on payment of the promissory note. 

Held, further : — That ina.smuoh as the form 
of pledge contemplated expressly that the shares 
to be deposited were to be such as the pledgor 
was the legal holder of ; and as the bank knew 
that the shares in question belonged to the ap- 
plicant, they were not entitled to retain them 
against the firm's liabilities, Sykes v. Venning 
and Creighton, — X., 89. 

Lien or Charge on Shares.]— A company, by 
its Articles of Association, purported to retain 
*' a first and paramount lien " upon all shares 
registered in the name of each member, and on 
the accruing dividends, for his liabilities or 
engagements to the company, no shareholder 
being entitled to transfer his shares without the 
directors' approval if he were indebted to the com- 
pany on any account whatever, and it being made 
competent for the directors to refuse to register 
transfers contrary to this regulation. A shareholder 
larpely indebted to the company in respect of shares 
bought by him for which he had given his promis- 
sory note, had handed other shares in the company 
to the plaintiffs, who were bankers, as security 
for advances, together with forms of transfer 
duly executed in favour of -the bank's nominee. 
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The bank ha^dng sued the company for transfer 
of the shares, the company pleaded its right of 
lien under the Articles of Association. The 
replication relied on a waiver of the right of lien 
by the defendants having taken a promissory note 
from their shareholder in settlement of his in- 
debtedness: — Held, that the lien was a good 
defence to the action, the promissory note which 
was overdue and unpaid being itself such a 
liability on the part of the shareholder, connected 
with his title to the shares, as was contemplated 
by the articles. Held, by the Privy Council, dis- 
missing the plaintiff's appeal, that the lien was a 
valid one {Bradford Banking Company v. Briggs, 
12, Appeal Cases, 29, followed). Such a lien 
might be discharged by a new arrangement be- 
tween creditor and debtor the terms of which 
were incompatible with its retention, or showed 
an intention to waive it. But the circumstances 
of this case showed no contemplation by either 
party to limit the lien on the shares. Bank of 
Africa v. Salisbury Gold Mining' Company y — XI., 
41; Xni., 94. 

ContraotB fop Shares (See also Contract. 
Sale}. 

Time for DeliYery.J— With regard to the 
question of reasonable tmie for delivery, a buyer 
of shares ought not to be bound by circumstances 
known to the seller and not divulged by him to 
the buyer at the time of the sale (per Wraog, J.) 
Beit and others v. Tmbshawey—VUl., 65. 



Transfer of Shares, 

Interdict AgalnBt.] — A company in Natal 
sought to transfer shares to another company not 
within the jurisdiction, but the transfer had been 
interdicted at the instance of the plaintiff, who 
had a claim against the latter company, arising 
out of his connection with the company in Natal. 
On an application for removal of the interdict, 
plaintiff undertook not to maintain the interdict 
if defendants would enter appearance in an action 
in this Colony : — Held, that this was a reasonable 
offer, inasmuch as the foreign company being 
connected as to the shares wiUi Natal, an action 
might rightly be brought there ; and that on this 
ground the application ought not to be granted. 
Pigg v. Highland Creek Company,— VUl., 26. 

Where shares had been bought from a company, 
the terms being cash on receipt of scrip or ap- 
proved guarantee, and the Secretary of the 
Company had declined to recognise any person 
but the original subscriber: — Held, that the 
secretary had been rightly interdicted, at the 
instance of the purchaser, against issuing or 
transferring the snares. Atkinson v. Browne, — 
Vm., 38. 

Interdict granted restraining a company in 
Natal from transferring shares, it appearing that 
the registered owner was indebted to the applicant 
and had left the Colony. Smith db Watson v. 
Adamsony—JS.., 209. 

Yalid CesBion Allowed.]— Semble :— A pro- 
vision in the trust deed of a company to the effect 
that the person in whose name shares 8.tand 
registered is to be deemed the owner, does not 



prevent a valid cession of snoh shares, without 
registration, to third parties. In re Hayes Brot, 
V. Jameson, ex parte Hope, — VI„ 149. 

Rights of Cessionee.]— The cession of shares 
in a company, without transfer, though it may 
not vest the legal estate, conveys such a lig^t of 
ownership to the cessionee in respect of such 
shares as will prevent them from being taken in 
execution under a judgment against the registered 
owner. In re Hayes Bros. v. Jameson, — VII., 30. 

Authority to Transfer.] — Order granted per- 
mitting a company to recognise a letter authorising 
the sale of snares as equivalent to a power of 
attorney to transfer. In re Gamier, — IX,, 69. 

Transfer in BlanlL — See also Mobtgaob and 
Pledge, supra."] — The custom of passing shaxes 
under transfer in blank is recognised by the 
Court so long as parties are acting bond fide ; but 
it will not be sanctioned so as to injure third 
persons, the real owners of the shares. Such 
blank transfers cannot be regarded as obligations 
payable to bearer. Sykes v. Venning and Creighton, 
—X., 89. 

Purchase and Sale of Shares. — See Ptjbchasb 
and Sale. 

Calls and Subscriptions — Retirement of 

Member.— See also Subtitles infra, D. applied 
for a share in a Co-operative Association about to 
be established.- The shares were £6 each. The 
Association began to work, the prospectus specify- 
ing the particular mode of working. D. paid 
£2 lOs. as a first instalment on his share, but 
afterwards being dissatisfied with the mode of 
managing the Association, he, as he deposed, told 
the clerk that he would have nothing more to do 
with it, directions were given to an attorney to 
prepare a trust deed, but, before it was ready, the 
Association being found to be unsuccessful, 
stopped working. D. was now sued for the second 
instalment of £2 108. on his share, and defended 
himself principally on his having retired. The 
Besident Magistrate dismissed the case ; but the 
Court on review being of opinion that D.'s 
liability to pay for his share was not discharged 
by his alleged retirement, reversed the Magis- 
trate's decision, with costs in this Court and in 
the Court below, Ferreira v. Dawney, — 1st 
December, 1863. 

— Interest on Call.] — The Articles of Association 
contained a covenant that any shareholder failing 
to pay a call on the due date should be liable to 
interest at a rate not exceeding ten per cent. 
Held : — That this was not an agreement to pay 
interest at any specific rate, and that, therefore, 
6 per cent, only could be allowed. Elandsfonlein 
Gold Mining Company v. McEwan, — X., 52. 

—Member of Syndicate.]— A member of a 
syndicate who has agreed to contribute a certain 
sum towards working expenses is liable for such 
contributions, even £ough the syndicate has no 
Articles of Association and has passed no resolu- 
tion authorising the making of specific periodical 
calls ; and though there has been no undertaking 
on the part of the member to pay such calls, nor 
any statement of account showing the liability of 
the syndicate and the insofficienoy of its assets to 
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meet ezpensee. Oolden FUtce Syndicate y. 
C*«rc*.— XI., 109. 

M aglstnte's Jnrisdietloii in lotion for CaUs. 

Maoistbate's Ck>l7BT. 



VL Contracts bt axd with Coiojoxy, 

Ultra Yires.! — A creditor is not bound by an 
nZtro viret act binding on shareholders by their 
BQbseqnent aoquieeoenoe. NattU Fire Auurance 
and Truet Company v. Ripking, —IS7S, 12. 

The yarioos purposes of a joint stock company 
as defined by a public Act (Ordinance 4, 1849) did 
not include the borrowing of money. Held, that 
as the borrowing by directors was ultra vires, such 
borrowing constituted no debt of the company 
(erwi though the moneys borrowed had been 
bond fide applied to authorised purposes) as 
against creditors for dealings with the Company 
on aoooont of its original statutory purposes. 
Such last named creditors were, therefore, entitled 
to priority in the distribution of the company's 
estate. lb. 



Vn. Liabilitt of Members (See also Partner- 
ship). 

To Third Persons.]— A first mortgage bond 
held by a creditor who is also a shareholder 
of^ an insoWent trading company cannot take 
priority oyer a second mortgage held by a creditor 
not a shareholder, and must not be paid by the 
trustee in insolyency until such first mortgagee's 
liabilities, as a partner, to the creditors of the 
company has been adjusted. Trustees of Nether- 
lands Agricultural Society y. Heirs of Fop Smit, — 
1867, 314 ; 1869, 1. 

The liability of indiyidual shareholders of an 
inonymous foreign partnership for the contracts 
of an tfutttor, is not to be extended beyond the 
individual's share in the business oyer which the 
institor or agent employed by them is set. Such 
liability is discharged by a cession of interest such 
as insolyency. Foreign shareholders of a com- 
pany eetabliished in a foreign country as an 
anonymous trading company, who haye set an 
tMtttor or factor oyer the company's business in 
Natal, would not be liable beyond the amount of 
their shares in the company in respect of demands 
resulting from a contract entered into in Natal by 
the institorj where, by the law of the country of 
incorporation, the ^areholders could so limit 
their liability in respect of such contracts. But 
it would be otherwise in the case of a liability in 
this Colony authorised by shareholders in Natal, 
to which the doctrine of institor did not apply, 
and as to which the shareholders must be held 
liable in soUdum to the extent of advances actually 
made. 

The law of this Colony and not the law of the 
pUce of incorporation applies to such a trans- 
action in respect of immoyable property situated 
in Natal. [The authorities collected, per Connor, 
J.] Trustees of the Netherlands Agricultural 
Society y. Heirs of Fop Smit,— 1867, 314; 1869, 1. 

T-En^h Company .J— A member of a company 
iaoorponted with limited liability under the 



English Companies' Act, 1862, who has paid all 
that is due upon the shares which he held, the 
company being in process of winding-up in 
England, is not liable to be sued in Natal, per- 
sonally, on promissory notes made payable in 
Natal, signed by the managing director of the 
company and endorsed by plaintiffs. In such a 
case the debt is due by the universita^^ and is not 
that of the indiyidual member, Dunellt Ebden 
db Co. y. Swinburne,— 187Q, 8. 

— Guarantee — Pleading.] — Plaintiff claimed 
from the defendants, who were the principal share- 
holders in a company in liquidation, an amount 
due on a promissory note, made by the chairman 
of the company in plaintiff's favour and guaran- 
teed by defendants. The guarantee was under an 
agreement, providing that the note was in full 
discharge of the company's debts to the plaintiff, 
the latter covenanting to grant a renewal to the 
company at the due date for the unpaid balance 
and the defendants binding themselves as guaran- 
tors *' jointly and severally for the due payment 
of such renewal as may be required by the com- 
pany." The declaration averred that the note 
was not paid at maturity, nor renewed by the 
company, the latter having gone into liquidation 
and the official manager refusing to renew. De- 
fendants excepted to the declaration as bad in law, 
as there was no averment of the renewal of the 
note, or of the excussion of the principal debtor. 
Held : — That the declaration showed a cause of 
action, inasmuch as it relied not only on the 
guarantee but also on the promissoir note due to 
plaintiff by the company of which aefendants as 
shareholders were prima facie liable in solidum for 
the partnership debts. Wood y. Wheeler d^ Co, 
and others,— yi.y 260. 



Vin. Actions by and aoainst Companies. 
(See also Winding-up, infra.) 

Company under liquidation in England.]— 

No order made on an application for leave to sue 
the official liquidator of a company being wound 
up in England (the applicant undertaking not to 
object to the absence of such leave.) London and 
South African Bank y. Natal Investment Co., — 
1869, 202. 

Unincorporated Company.] — An insurance 
company representing itself to be trading under a 
particular name and so contracted with, may, 
though unincorporated, be sued in that name, the 
object of the action being to get at the property of 
the company which alone was bound by the policy 
sued on. Beningfield db Son, v. The Guardian 
Assurance and Trust Company of Port Elizabeth, 
1872, 60. 

Company under PriTate Liquidation— Exe- 
cution against OiBcerB.3 — When a limited com- 
pany had been privately wound up, and a judg- 
ment had been obtained against the company, the 
Court refused to allow execution to issue against 
the private estates of the president and secretary 
of the company. Natal Bank y. Buchanan and 
others,— lY., 70. 

Syndicate.] — In an association of the nature of 
a syndicate, tne majority can, Sbhble, sue an 
individual member for perlonnanoe of ft oontraot, 
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'fiion^ Ihe plaintiffs nrast in the first instance 
i)ring evidence in proc^ otf tiieir constitution. A€ol 
Syndioate v. Askby.—X., 181. 

The secretary of a sjndloate sned a member in 
a Magistrate's Court for unpaid calls, upon the 
autln>rity of a resolution passed at a syndicate 
meeting at which tiiree members r^>re8enting five 
trat t)f twenty-five Glares were present. The 
articles of association empowered tiie chairman 
iknd secretary to act for the syndicate *' subject to 
the direction of a majority of tiie syndicate in 
meeting assembled ; '* and further fixed the quorum 
of members at five, and authorised the secretary 
to sue and be sued on behalf of the syndioate. 
'Hxld: — ^That the summons was bad, there being 
no proof that sufficient authority had been given 
to sue the defendant. That the defendant should 
therefore be absolved from the instance. Chance 
Syndicate v. Aglen—Xl., 267. 

The secretary of a syndioate, though not him- 
•self a member, is by custom a proper person to 
sue a member for a liability due to the syndicate. 
Qdlden Fleece SyndicaU v. Ckurch,—Kl., 109. 

Berylce of SammoiH on CkHnpany.]— See 

Attacbraent af Proporliimale Interest.— See 
Attachicent. 



IX. WlNMNO-TJP. 

Application of Bit^sh Companiei Act.]— 

•Semblb: — ^Landed property situated elsewhere 
than in the United Kingdom, is not within the 
power to sell given to the official liquidator under 
sec. 95 of the English Companies* Act, 1862. 
London and South African Bank v. Natal Invest- 
ment Co.: 1870, 169; 1871, 1. 

The Fourth Part of the Companies* Act, 1862, 
is to a certain extent applied to this Colony by 
Law 19, 1866, and it may be that the Court has to 
take judicial cognizance of that part of the Act if 
not of the whole. But the act is not per se the 
law of this Colony, and is not part of such law in 
reference to joint stock companies of the United 
Kingdom. Its provisions, tiierefore, as to such 
^x>mpanies are matters af fact and not of law. lb. 

What Gompanfes ppoper for Windintf-up— 
Partnenhto.j— The Winding-up Law, 1866, is 
not applicahle to an ordinary partnership, ^he 
capital of which, generally speaJdng, is not divided 
into transferable shares, which has not, in ordi- 
rnary pcvlanoe, any shureholders, and which is 
not governed by one or more elected directors. 
(German Mining Co., 24 L.J., 41, cited.) Natal 
vire Inntrance and Trust Company v. Riptdnoy 
1873, 12. 

Unre^tteped and AtwFtiTe Company.]— An 

association which had never carried on tne busi- 
ness for which it was formed, and had not been 
registered, but had subscribed capital, share- 
holders, an office, and a banking account ; meet- 
ings having been held, provisional directors ap- 
pointed, and intended to be afterwards elected, by 
flhar^olders, Hbld'(Wiugo, J., duWtont^):— To 
^«40ii^any, within the definition in sec I of 



the Winding-up Law, and therefore one pr^er 
for liquidation under that law. In re BfitMi 
Reef Gold Mining Co.,— VIU., 161, 157. 

Unregistered Syndicate.]- A syndicate not 
registered as a company is not governed by 
exactly the same principles as are applicable to 
the winding-up oi companies in England. Such 
a syndicate is more in the nature of a partnership, 
and the liability of members lias to be governed 
by the ordinary rules of partnership, under which 
a partner is entitled to be recouped for hgna fide 
advances. Where money has been borrowed to 
carry on such a syndioate and has been used by 
ihe committee, bond fide^ for syndioate purposes, 
the members are bound in equity to contribute 
pro rata towards the liabilities so incurred for 
their benefit and with their acquiescence at tlie 
time. In re Venus Developing Syndicate^ — XII., 
222. 

SBMBiiB: — A syndicate not registered -with 
limited liability, and managed not by directors 
but by a committee, is not proper for winding-up 
within tiie meaning of Section 1 of the Winding- 
up Law, 1866. In re Venus Developing Syndicate^ 
— Xn., 47. 

A syndicate established for the purpose of 
acquiring a mining property with a view to de- 
velopment and disposiJ at a profit by the for- 
mation of a company, was managed by a committee 
of five of its members, three to form a quornna, 
with " full control of all affairs of the syndicate," 
save as limited by express resolution of the 
members. There was also an agreement of asso- 
ciation signed by the members, and the capital 
was divided into shares, transferable with the 
approval of the committee, but not divisible. The 
syndicate had a share register, an office, a secre- 
tary, a bank appointed for its funds, and there 
were rules as to meeting and voting, Uie liability 
of members being expressly limited to the balance 
unpaid upon shares. Hrl5 (Gallwey, C,J., dis- 
sentiente) : — ^That a syndicate of this description 
was not a "company" proper for winding-np 
under Law 19, 1866, within the meaning of tlie 
definition in Section 1 of that Law. Per Wraoo, 
J. : That this decision was not a conclusive judg- 
ment affecting the decision in The Britiith Reef 
case (8, N.L.B., 151, 157} inasmuch as the latter 
was now upheld by GxiiLwsT, C.J., and was re- 
garded by TuBNBULL, J. as distinguishable from the 
present case. Per TuRNBUiiL, J. : That the syndi- 
cate now before the Court, not having carried out 
its special object of forming a company, was dis- 
tinguishable from the "existing" company referred 
to in The British Reef case, and in Heyman v. 
BrunskiU (8, N.L.B., 130). Per Gallwky, C.J., 
dissentiente : That the present syndicate was a 
** company " proper for winding up, a fortiori to 
the Briti^ Beef Company, inasmuch as in the 
latter no shares were in existence. In re The 
Druid Syndicate,— XUI, 65. 

Winding - np Order.] — Winding - up order 
granted under sub-section 11, Section 5, Law 19, 
1866, three-fourths of the company^s capital 
having been lost. In re Natal and Gold FHelds 
Coaching Company , — IX., 22. 

— DeliYery of Books.]--Where the transaotioQd 
ol tlie company were i^ a distance from titw 
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Orart, finj) : — Tha^i a mcmili mi^ be allowed 
for delivery of the books of aocount, <S;c., to the 
official manager under Section 18 of the law. In 
re Umimto Skipping Company ^ — XIII., 116. 

PetHiom for WiBding-ap— Resolntion at 

Mtatii^.]— The fact that the Chairman of a 
Board of Directors, though present at a meeting 
at which a resolution for winding-up was passed, 
did not take the chair, another chairman being 
ftppeisted, held not to invalidate the proceedings. 
In re Natal Boating Company,— 1S&9, 200. 

The petition for a winding-up order must in 
general be signed, or at least verified, by the 
person in whose name it purports to be made. An 
afBdavit from the agent signing the petition, to 
the effect that the petitioner before leaving the 
Colony .had given special instructions in the 
matter, in addition to his general power of 
attorney, held, however, to be sufficient.. In re 
Contractors* Gold Mining Company , — XI., 47. 



Official Manager. 

IppoifUmeiit and Security.]— The G. Com- 
pany was established in England in 1868, under 
the Companies' Act, 1862, for cultivating and en- 
oouraging the growth of cotton in Natal. In 1864, 
it was made the subject of a Law in this Colony. 
In 1866, by the last mail from England preceding 
this application, notice was given by the Company 
to M., their Manager in Natal, that a petition had 
been presented in the Rolls Court in England to 
wind up the Company, and that he was not to 
draw any bills on the Company. The case was to 
come before the Master of the Rolls on the 3rd 
instant. M. was employing a large number of 
Indians, for which a large instalment was due to 
the Government, and fines amounting to between 
£9 and £10 were accruing daily ; and there was 
an affidavit that it would be to the ruin of the 
estates (comprising coffee and cotton plantations) 
if they were left without labour ; but that M. had 
DO funds for wages, and the stock of food for the 
Indians would be expended in a few days ; and he 
a^ked for power to mortgage the Estates of the 
Company to raise sufficient money to pay the 
smns due to Government, wages, Ac, of labour 
to February next, arrears of wages already due 
to white men employed by the Company, and 
non-occupation rents due in respect of lands other 
than the coffee and cotton plantations. By the 
Company^s Law of 1864, power was given to the 
Manager of the Company, inter alia, to mortgage 
lands of the Company, if authorised thereto by 
two Directors under the seal of the Company. 
M. had not received such authority. B. was the 
Manager of the L. Company, which was a large 
creditor of the C. Company, but B. favoured M.*s 
present application. The Court (Phu-lips, J., 
absent) appointed B. as Receiver of the C. Com- 
pany's Estate, on his giving satisfactory security 
in £3,000, with power to raise on the plantation 
estates by mortgage, sums not exceeding, in the 
whole, £2,000. to be applied in payment of sums 
payable to the Government in respect of Indians, 
and for expenditure requisite for the preservation 
of the crops then growing on the estates till 2nd 
January next, or till further order in the mean- 
time. In re The Cotton Plantation Company, 2ad 
^^oraaber, 186Q. 



— ^Where there are several eompeting propqpals 
for the appointment of official manaiji^er the Court 
will exercise its discretion so as to meet the cir- 
cumstanoes of each case. In re Umzinto Shipping 
Company,— XIU., 116. 

To enable the Court to fix the amount of the 
securitv to be given, the official manager may be 
ordered to report as to assets and liabilities of the 
Company. In re Colonial Land Co,, 1867, 31, 78 ; 
In re Prince Alfred Hotel Co.,— -lb. 

Application by a shareholder for postponement 
of appointn^nt of official manager on the ground 
of the intended purchase of the business by a new 
company — refused by the Court. In re Natal 
Boating Company,— 1869, 200. 

— Officer of Cempany.] — Prima fade, when there 
is opposition, it may not be desirable to appoint 
an officer of a company under liquidation to be 
the official manager. This, however, was done 
where all the creditors but one were in favour of 
the appointment. In re Natal and Gold fHelds 
Coaching Company, — IX., 41. 

Powers, Liabilities, and Daties.] — Dis- 
cretionary powers given to the official manager as 
to the sale of property and otherwise. In re 
Colonial Land Company,— 1861, 96. 

— Accounts.] — It is not the practice of the Court 
to confirm the official manager's accounts. Runci- 
man v. Natal Land and Colonization Company, — 
1871, 191. 

It is not necessary that the official manager^ 
accounts or distribution of assets should be con- 
firmed by the Court. The reference in Section 
45 of the Winding-up Law, 1866, to practice in 
insolvency does not apply insolvency practice to 
the accounts of a company in liquidation, the 
procedure as to which is specially provided for in 
the Winding-up Law. Save in respect to the 
making of calls, the Court is not in general to be 
put in motion by the official manager himself, 
inasmuch as the law enables creditors and con- 
tributories to watch, and through the Court to 
control, the official manager. It is, however, 
better to obtain the leave of the Court to a sale of 
immovable property after a resolution at a meet- 
ing has been passed. In re Durban Assurance 
Company,— X., 126, 133. 

—Delegation of Powers.]— The official manager, 
being absent from the Colony, an application was 
made in the name of his managing clerk, carrying 
on the business under a general power of attorney, 
for an order authorising a further call on con- 
tributories. Held : — That though the official 
manager did not appear to have any authority to 
delegate his powers, yet as it appeared that, with 
regard to that particular application, he was 
sufficiently represented by the attorney acting as 
counsel in the case, an order for the call might 
issue. In re Lady smith Gold Mining Company, — 
XU., 241. 

—Distribution— Accounts.]— The official mana- 
ger is bound to distribute according to his 
accounts without obtaining confirmation from the 
Court. In re Colonial Land Company, — 1870| 
46. 
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—Dae Dili^enoe.]— On an application against 
the official manager for an order directing him to 
amend his accounts on the groand of his failure 
to enforce calls and collect assets, the Court 
ordered that the official manager should proceed 
with due diligence. In re Colonial Land Company ^ 
—1871, 168. 

Remuneration.]— The Ck>nrt confirmed the 
Master's report fixing the remuneration at 5 per 
cent, on assets, and 2^ per cent, on calls. lb,— 
205. 

The official manager should not receive more 
than 2^ per cent, on the proceeds of sale of im- 
movable property. In re Natal Boating Company, 
—v., 206. 

No order made at the time of appointment as 
to the rate of remuneration. In re Umzinto Ship- 
ping Company, — XIII., 116 ; In re Durban Trolley 
Company,— XIV., 266. 

Popohaae of Assets by.] — One of the official 
managers of a company in liquidation, who was 
also tibe largest shareholder and a considerable 
creditor, sought to protect his interests by bidding 
at the sale of the assets, Held; — That leave 
might be granted to the applicant to bid in person 
and to purchase assets. In re Umzinto Shipping 
Company,— XllL, 224. 

Actions by and Against.]— The words in 
Section 28 of the Winding-up Law, 1866 " pend- 
ing the winding up of the company," in reference 
to actions against the official manager mean 
" until the affairs of the company are finally 
adjusted by the official manager." In re Colonial 
Land Company, — 1869, 48. 

— LeaTe to Bne.] — An action against the official 
manager of a company in respect of an executor- 
ship held by the company requires the leave of 
the Court, the debt being that of the company. 
Schmidt v. Natal Fire Assurance and Trust Com- 
pany,— im^, 204. 

—Application of Companies Act.]— Section 87 
of the English Companies Act, 1862 (25 and 26 
Vic. c. 89) prohibiting actions against a company 
which is being wound up, does not apply to actions 
instituted in Courts in the Colonies, but only to 
legal proceedings within the United Kingdom. 
London and South African Bank v. Natal Invest- 
ment Company,— IS70, 159; 1871, 1. 

-Security for Costs. — See Costs, Securtft for. 

Assets— Postponement of Sale.] — Sale of 
landed property postponed, pending arrangements 
for disposing of the assets privately. No order as 
to expenses of advertising, Ac, already incurred. 
In re Estate Cotton Plantation Company, — 1870, 
76. 

— Mortgaged Property.] — Official manager 
authorised to assent to the sale of property dis- 
charged from the mortgage thereon. In re 
Colonial Bank,— 1S70, 99. 

-Distribution in Kind.]— Where it appeared 
that the debts of a company could be paid with- 
out disposing of certain speoiflo assets consisting 



of shares in another company, and Uiat the 
shareholders preferred a distribution in kind 
instead of realisation, the Court granted an order 
accordingly, authorising also the sale of fractional 
parts of shares and the distribution of the 
proceeds, and Uie sale of share assets belonging 
to shareholders in default with calls, as might be 
necessary to make up the amounts due. In re 
Deep Kloof Gold Mining Company, — X., 48. 

—Wishes of Shareholders.— In realising Uie 
assets, Uie official manager should take the in- 
structions of shareholders. In re Natal Boating 
Ccwnpany,— 1869, 217. 

DiTidends.] — Date for payment of dividends 
(Law 19, 1866, Section 26| postponed until further 
order, upon cause shown oy the official manager. 
In re Natal Fire Assurance and Trust Company, 
—1867, 23. 
• 

Official manager authorised to pay a dividend 
after expiry of the statutory time (Law 19, 1866, 
Section 26). In re Colonial Ban*,— 1867, 26. 

Interest! — The provisions of the Insolvency 
Ordinance (No. 24, 1846) as to the order of pre- 
ference in which debts are to be paid, inclading 
those of the 33rd Section, regulating the payment 
of interest, are, mutatis mutandis, applicable to 
winding-up proceedings. A creditor on an interest- 
bearing demand, Held, therefore, to be entitled 
to interest out of the assets or surplus, at oontraot 
rate, upon so much of the debt existing at the 
date of the winding-up order as consisted of 
principal, pari passu with the right to interest of 
other concurrent creditors. In re Colonial Bank, 
ex parte City Bank, — 1876, 27, 

Arrangements and Compromises.] — The 

Court will not confirm a compromise, offered by 
contributories and approved by tbe official manager, 
until the same has been submitted to and con- 
sidered by a meeting of creditors and con- 
tributories specially called for the purpose. In 
re Natal Fire Assurance and Trust Company, — 
1871, 199. 

Compromise approved at a meeting of creditors 
and contributories confirmed by the Court. In 
re Colonial Bank,— 1S70, 21. /&.— 68. In re 
Natal Fire Assurance and Trust Company, — 1871, 
199. 

The Court will not grant a general authority to 
effect compromises. The official manager, how- 
ever, maybe authorised to carry out a specified 
compromise. In re Natal Fire Assurance and 
Trust Company,— ISll, 107. 

—Proposal for Voluntary Liquidation.] — The 

Articles of Association of a registered company 
provided for voluntary liquidation by resolution 
of the shareholders. A petition for the winding- 
up of the company having been set down for 
hearing, the directors issued a notice to share- 
holders calling a special meeting for a later date, 
in terms of the Articles of Association, to decide 
as to voluntary liquidation. At the hearing of 
the petition, which was opposed, Held: — That 
the 10th Section of the Winding-up Law, 1866, 
was designed to meet such a case, and that the 
special meeting should be held as summoned, to 
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dedde as to the necessity or expediency of wind- 
ing-np. In re StiWt Colliery Company^ — XIII., 
244. 

Cnratop— Appointment of.— See Cubator. 

Contribatories.— (See also Cans— Infra.) 

Who Liable as. 

IndividiuJ Liability— Incorporated Com- 
ptnv.] — A joint stock company, incorporated by 
local ordinance, is not snoh a univer»ita9^ or such 
a corporation ander the law of England, as will 
restrict its creditors to»claim from the corporate 
funds only. A provision in the Articles of Asso- 
ciation of snoh a company limiting the liability 
of members, in respect of policies of assurance 
effected with the company, to the capital stock of 
the company, coupled with the terms of the 
enabling law, showed that assurance was the 
only case in which liability was imposed upon the 
capital stock of the company alone and not upon 
the individual shareholders. 

Held, therefore (and affirmed on appeal^ that 
a bolder of fully paid-up shares was indiviaually 
liable (and, semble, pro rata liable) for calls 
made by the official manager of such a company 
in liquidation, for payment of the general 
liabilities of the company, though relieved from 
liability in respect of claims arising from policies 
of fire assurance. [Per Phillips, J. disgentiente : 
The incorporation of the company by ordinance 
precluded such individual liability, which could 
not be imposed in consequence of the company 
having traded ultra vires of the tryst deed. A 
company may be incorporated by a statute in 
which the words ** corporate," *• corporation," or 
" incorporate '* do not occur, no particular words 
being neoessary to create incorporation which 
may be gathered from the language of the statute 
and its preamble.] Per Cope, J.: The law of 
public and private partnership discussed and re- 
viewed at length. Natal Fire Assurance and 
Trust Company v. Aldridgey—lQQl , 192, 256, 282. 

Pro Rata Liability .3 — Contributories are only 
liable pro rata, a solvent shareholder not being 
answerable for an insolvent shareholder's shares. 
[Per CoNNOB, J.] In re Natal Fire Assurance 
and Tnut Company,— imi, 282. 

The opinion — expressed above — that a pro rata 
liabihty only attached to members of a joint 
stock company in respect of calls, considered and 
Se3(ble adopted. Natal Fire Assurance and TruM 
Company v. Loveday and De Kock,— lS6d, 81, 93. 
Colonial Bank v. H'UWn-WH,— 1869, 83, 93. In 
re Natal Fire Assurance and Trust Company, — 
1869, 123. 

Aeqniesence.] — Mere nonattendance on the 
part of a member from meetings at which further 
liability was authorised, in excess of that con- 
tonpUted by the Articles of Association, will not 
be sufficient to absolve the member from a call in 
liqoidation, where the circumstances show that 
he knew that increased expenditure was being in- 
cnrred, but did not protest. In re Venus Develop- 
ing Syndicate,— XJI., 222. 

YendoF^i Liability.]~The B. Syndicate, in 
oonnderation of folly paid up shares in the A, 



syndicate, sold to the latter certain mining 
property. A prospectus for the A. syndicate was 
issued, and Articles of Association were drawn up 
and signed, though not by the B. syndicate. No 
shares were actually issued, either to subscribers 
or vendors, and the B. syndicate took no part in 
the management. The A. syndicate was never 
registered as a company, and the property having 
been found worthless and afterwards abandoned, 
the A. syndicate went into liquidation. On an 
application by the official manager for an order 
settling the list of contributories of the A. syndi- 
cate Held: — That the B. syndicate was not 
liable, either at law or in equity, to be placed on 
such hst of contributories, reserving, however, the 
point as to whether or not the A. syndicate was 
one proper for being wound up under Law 19, 
1866, and the bearing upon that question of the 
fact of a winding-up order having been actually 
granted. In re Meath Gold Mining Syndicate, — 
Xn., 21. 

Calls Prior to Lionidation.] — Order author- 
ising calls to include debts due by contributories 
in respect of calls made by the company prior to 
liquidation. Iti re Natal Boating Company, — 
1870,68. 

Agent*s Authority to bind Contribntory.]- 

Where it appeared to the Court that the power of 
attorney authorising representation by an agent 
on behalf of his principal did not extend to agency 
in respect of the reconstituted syndicate under 
liquidation nor authorise the signing of its articles 
or taking of shares therein, Held: — That the 
principal was not liable as a contributory of the 
reconstructed syndicate. In re Venus Develop- 
ing Syndicate,— XU., 219. 

Assignment of Shares.]— Where it appeared 
that a contributory had assigned his shares to a 
company the general manager of which was the# 
official manager, on an application for removal 
of the contributory from the list, consented to by 
the transferee: — Held, that no order could be 
made until it were shown that the assignment 
would have been approved by the Court. In re 
Colonial Land Company,— V611, 184. 

Rights of Cessionary of Mortgages.]— Mort- 
gages over land in Natal passed by the agent of 
a company carrying on business in England, 
registered and payable in Natal, are Natal con- 
tracts, governed by Natal law, and may l)e sued 
for by the cessionary of the mortgagee, the latter 
being a shareholder of the company liable to 
calls. Held, however, that where the bonds had 
been ceded before winding-up, with notice to the 
mortgagor thereafter but prior to the making of 
a call, payment could be enforced notwithstand- 
ing the coder's liability for calls, and without 
set-off on that account unless otherwise agreed — 
such liability not being coherent to the res ceded 
and sued upon — i.e., the mortgage bonds. London 
and South African Bank v. Natal Investment 
Company,— IS70, 159 ; 1871, 1. 

Fictitious Ownership of Shares.]— A con- 
tributory denied liability in respect of shares 
allotted to him as a director, for the purpose of 
showing that the capital stock of the company had 
been taken up. Held : — ^That this was no defence. 
Colonial Bank y. fFiZ^n«(m,— 1867, 278, 281, 
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BiMttet li^UI mider PM^]— Where a bank 
had been plaoed on the list of oontribotories in 
respect of shares held by the bank as pledgees, and 
it appeared that the shares remained registered 
in the name of the pledgor : — Held, that the 
bank's name should be removed from the list 
with costs. In re Colonial Bank^ ex parte London 
and South African Bank.—lSffJ, 93. 

InsolTent Shapehokkr.]— Section 77 of the 

English Oompanies' Act, 1862, is in force in this 
Golony. The 8rd and 4th Sections of the Wind- 
ing-ap Law of 1866 are, therefore, not applicable 
to any person who as an insolvent whose insol- 
vency is within Section 77 of the English Com- 
panies' Act, 1862, has ceased to be liable as a past 
shareholder. Natal Fire Atmrance and Trust 
Company v. Bate,— 1878, 21. 

Past fihaiehokkr.] — Where a shareholder 
had sold his shares prior to the passing of Law 
19, 1866, but within two years prior to the com- 
mencement of the windinff'up. Held : — That he 
was not exempted from the provisions of that 
law as to the mode of procedure for enforcing 
previous actual liability. 

Sections 8 and 4, Law 19, 1866, considered (per 
CoNNOB, J.) and declared to mean that past 
members of a company are to be held liable in 
respect of shares transferred by them within two 
years, one after another, the transferor next after 
ihe transferee. 

A past member may be declared a contributory 
under the Winding-up Law, though he may not 
in fact have to contribute. Natal Fire Asmtraitce 
and Trust Company v. Loveday and de Kock^ — 
1869, 81, 82, 98 ; Colonial Bank v. Wilkiiuon,— 
1869, 83, 93. 

A provision in the trust deed of a limited 
liability company exempting past shareholders 
• from liability does not, in the case of a company 
incorporated under Law 10, 1864, remove the 
liability imposed by Section 12 of that law. In 
re Colonial Land Company, —18^9, 218 ; 1870, 2. 

Under Section 4 of the Winding-up Lt^w, 1866, 
shareholders of limited companies having ceased 
to be shareholders are liable in like manner as 
existing shareholders are liable under Section 2 
of that law, that is to say, no contribution shall 
be required of them exceeding the amount, if 
any, unpaid on their former shares, or the 
amount to which they are otherwise legally liable 
under the company's law or deed. lb. 

— Commencement of Liability.] —The period of 
two years during which execution may be taken 
out against a former shareholder, provided by 
Law 10, 1864, Section 12, is reckoned from the 
date of the return to the Registrar of Deeds. But 
the period during which demands must have 
existed against the company in order to impose 
liability on a past shareholder is not reckoned 
from that date, but has reference to the time 
during which such former shareholder was an 
actual shareholder. lb. 

—Insolvent Rehabilitated.] — A. was share- 
holder of a company which was ordered to be 
wound up in March, 1867. He had become 
insolvent in June, 1865, and the shares there- 
upon 'vested in 4us trustees. Infleptember, ld68| 



he obtained his rehabilitation, Hbld, that an 
application by the official manager for calls 
against A. as a past shareholder must be refused. 
Natal Fire Assurance and Trust Company v. /Jair, 
—1878, 21. 

—Shares tidren in Execution.] — Shares being 
taken in execution on a judgment against a share- 
holder and sold within two years before a wind- 
ing-up order, the original shareholder would be 
liable under Section 8 of the Winding-up Law. 
lb. 

Call to Equalise — Past Shareholder.]— 

Shareholders placed on tHfe list of contributories 
of a registered joint stock company in liquidation, 
having been judicially declared to be liable to a 
call for payment of the company's outside debts, 
a further call was made upon them for adjust- 
ment of claims between contributories, in order 
to meet the expenses of an attempted amalgama- 
tion of the company with other undertaldngs. At 
ihe hearing of objections, on behalf of oertain 
contributories, to this call, it appeared tiiat the 
objectors (whose shares had been declared for- 
feited before the liability was incurred) were 
either not present at the meeting at which the 
amalgamation scheme was agreed upon or had 
objected to the adoption of such sdkeme, and 
that they had been informed by the directors that 
the expenses in question would be borne solely by 
the members who were parties to it, Held:— 
That in these circumstances, the objectors could 
not equitably be held liable as past shareholders 
for such further call, which the directors them- 
selves would not have insisted upon. In re 
Lady smith Gold Mining Company, — XIII, 112. 

Where a company under their Articles of Asso- 
ciation have deprived a shareholder of his shares 
by reason of his failure to pay a call, they cannot 
impose subsequent liability on him in respect of 
the same shares. Such past shareholders, if 
there were no surplus available to reimburse 
them, would, apparently, have had a right to ask 
the Court to order a call upon existing members, 
who had not paid to the limit of their shares, to 
recoup the past members the sums paid by them, 
under calls in winding-up proceedings. The 
forfeited shareholders have a right, as against ihe 
company, while losing, after the forfeiture, all 
interest in possible profits, to be saved harmless 
from all companv liability in respect of the 
shares so forfeited. Our Winding-up Law, Sec. 
2, throws the payment of a company's debts on 
continuing shareholders, and it gives them no 
rights against past members ; and, although, by 
Section 4, past members have to contribute for 
payment of creditors, yet, as calls are limited by 
the legal liabilities of the persons called upon to 
pay, ^e respective claims of contributories upon 
each other can, under Section 27, be adjusted and 
settled. The contribution of forfeited share- 
holders could not be regarded, quoad continuing 
members, as part of the assets. In re Natal 
Boating Company, — V., 206. 

— Costs.]- The Articles of Association of a 
company allowed the directors the option of 
suing for the amount of a call or of declaring 
forfeiture of the shares of a shareholder failing to 
pay a call made thereon. If the latter part of 
^e^tien were exercised, thevfan-^rolder wssto 
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) to hmve a&y rig^t or title to snob shares, or 
in the capital of the company in respect thereof, 
and was to be free from further liability to the 
oompany in regard to such shares. The company 
having gone into liquidation, the official manager's 
aoooont showed three classes of shareholders (a) 
Those who had paid the calls made by the Ck>urt 
in the winding-up proceedings. (5) Those who 
had not paid such calls, (c) Shareholders whose 
shares had been forfeited, in terms of ihe Articles 
of Association, within two years of the winding-up 
order, and who had paid calls as contributories 
in tenns of the Winding-up Law, Section 4. The 
aecoont showed a surplus after paying liabilities, 
and this was allocated as a refimd to class C. 
Held:— That the allocation was rightly made. 
Costs oi the holder of forfeited shares to be paid 
oat of the assets, and the objectors' costs to be 
paid out of the surplus. The official manager to 
pay his own coets, and any ultinmte surplus to be 
paid to class (A). lb, 

Seetion 4 of the Winding-up Law, 1866, pro- 
Tiding for oon^bution horn past shareholders, 
only keeps up the liability of past shareholders 
90 fair as relates to creditors. lb. 

Remoral of Fame— C!oft8.] — Costs not 

aOowed to a person whose name had been struck 
off &e list of contributories of a syndicate in 
liquidation, it appearing that he had misled 
the official manager as to the authority given by 
him to his agent to represent him in matters con- 
nected wiA the. syndicate. In re Venus Develop- 
ing Syndicate,— Xn., 219. 

Orep-nuiked Contpibntopy.]— Wherea person 
nmked as a contributory had oeen made liable 
for shares in excess of the number held by him :— 
Hkld, ^at the official manager should be ordered 
to show cause why the list should not be amended 
by lessening the number of shares said to be 
held by the applicant. In re NaUd Boating 
Cmpany,—lQ70y 195. 

Forfeiture, and B emoY al from List.]— The 
names of the respondents appeared as share- 
holders of a company in the list filed on regis- 
tration, where they remained for upwards of a 
year, and until an application for a call, the 
company having gone into liquidation. They 
then churned to be removed from the list, on the 
grounds, among others, that their shares had 
been declared forfeited both before and after 
registration, on acoount of non-payment of calls 
doe, and that they had not signed the Articles of 
Assodation, Bxu> : — That as the respondents had 
taken no steps to have their names removed from 
the registered list, and had attended a meeting 
and tidren an active part in the proceedings sub- 
sequent to the alleged declarations of forfeiture — 
tbey oonld not claim to be removed from the list 
for the purposes of calls in liquidation, there 
being no evidence of any agreement to remove 
their names. In re Ladysmith Gold Mining 
Company,— Xn., 6. 

Calls (See also Ck)ntributories — Supra) — 
Hane vion^y on List.] — Where names repre- 
■ented to have been wrongly placed on the list of 
eontdbutories — no order as to call. In re 
CoUmkl Bank,- 1867, 59; 



—Absent Siutfeholder.}— The question of the 
proper procedure, by edict or otherwise, for 
enforcing a call on a shareholder residing in 
England — discussed. Colonial Bank v. Burnet, 
-1867,216. 

When Aotlon Neeessarv.] — In an application 
by a fully paid-up shareholder placed on the list 
of contributories, for an order declaring him 
exempt from a call, it appeared that there was a 
question whether or not the directors in making^ 
a call had exceeded their powers under the act 
of incorporation: — Held, therefore, tiiat the 
Ck>urt could not decide on the application upon 
motion, but tiiat the official manager should pro- 
ceed by action for recovery of the calls. Natal 
Fire Assurance and Trust Company v. Aldridge^ — 
1867, 69, 79, 94. 

— Time.} — Time for making a call extended, 
without prejudice to mortgagees' rights. In re 
Colonial Land Company, ^1967, 925. 

Gall postponed until further order, it appearing 
that the security held by mortgage creditors had 
not been exoussed. /b.,— 1869, 34. 

Further call on oontributories ordered by the 
Court, payable in instalments extending over 18 
months, unless cause shown to the contrary on 
a day named. In re Natal Fire Anwrmce and 
Trust Company,— 1872, 177. 

— BffMst of (Mer for Call}— Skmblb:— The 
order directing a call is tantamount to an order 
of Court. The subsequent application should be 
for leave to issue execution. [Provisional judg- 
ment, however, granted.] Colonial Bank v. 
WilHnson,~lS67, 18, 278, 281. 

In every case in which the Court has authorised 
the official manager to make a call and has 
ordered tiiat the call be paid, that amounts to a 
judgment of the Court, equivalent to an order 
confirming an account in insolvency, which would 
entitle the official manager to issue execution. 
Natal Fire Assurance <md Trust Company v. 
Loveday and de -Koc*,— 1869, 81, 98; Colonial 
Bank v. Wilkinson,— 186% 83, 93. 

—Pending Appeal— Szecution.]— Where an 

appeal to the Pnvy Council is pending in respect 
of a judgment against a contributory for calls, 
execution should not issue, though the Court 
would grant relief if it were shown that the con- 
tributory were alienating property in ordw to 
evade payment Natal Fire Assurance and Trust 
Company v. Loveday. and another, — 1869, 81, 98 ; 
The same v. Ptfw«n(,— 1870, 29. 

— PFOcedare to follow Order for Call — 
Bxecntion.] — There must be an order of Court, 
on motion, for payment of calls, before execution 
can be taken out. The order, if not complied 
with, will authorise execution to issue in the 
ordinary course. Natal Fire Assurance and Trust 
Company (in liquidation) v. Loveday and de Kock, 
—1869, 81, 93; Colonial Bank "v. Wilkinson, 
—1869, 83, 93. 

When the Court has authorised a call on con- 
tiibutories, further application should be made 
for an order directing payjnent by individaal% 
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prior to the issue of exeoation. In re Durban 
Assurance <&e. Company, — X., 96. 

—Notice of CaU— Effect of OFder.]— ^he 

official manager is not bound to give notice to a 
contributory of an application to the Court for an 
order making a call. Nor of the fact of the order 
having been obtained, so as to enable the con- 
tributory to show cause on the appointed day. 

It is not, generally speaking, the duty of an 
official manager, in framing the list of con- 
tributories under Section 23 of the Winding-up 
Law, to ffive any notice to any individual previous 
to so making the list. 

An order making a call is absolute prima facie 
as against all persons actually contributories, 
whether notified as above or not, so as to bind 
them in reference to the amount of the calls and 
their periods for becoming due ; subject, how- 
ever, to alteration on cause shown, and it is not 
therefore conclusive to the extent of a judgment 
of the Court. Colonial Bank v. Dunn and others, 
1870, 117, 181, 144. 

— Serrice of Chancepy (Mer on Contpibutory 
in Natal.] — Service on a contributory in Natal, 
in the manner required by the incorporating 
statute, of orders of the Court of Chancery direct- 
ing payment of a call, is sufficient proof of primM 
facie liability, and a good ground of action though 
not a judgment enforceable as such. Oriental 
Commercial Bank v. SnelU—\%ll, 97. 

—Jurisdiction of Judge inChambers.]- Quoere : 

Has a Judge in Chambers power to make an 
order settling the list of contributories and 
authorising calls? In re Meath Gold Mining 
Syndicate,— XL, 305. 

—On different classes of Shareholders.]— 

Where shareholders are in different classes as 
regards amount paid on shares, the Court will 
distinguish between a call in liquidation for ad- 
justment of rights between shareholders, and a 
call for payment of claims against the company. 
In the first instance, calls will be made for the 
latter purpose. In re Ladysmith Gold Mining 
Company, — XII., 6. 

Where the Court had authorised a call upon all 
shareholders alike, and it was afterwards made 
to appear that the call, if made only upon share- 
holders who had paid up a lesser amount upon 
their shares, would be sufficient to discharge the 
liabilities of the company. Held: — That the 
order authorising the call might be suspended as 
regards shareholders who had paid up more than 
a specified amount per share. /6.,— XII., 54. 

—List of Contributories must first be Settled 
and Notice Given.] — The settling of the list of 
contributories of a company in liquidation is not 
a duty imp<»ed by law upon the Court. It is for 
the official manager to frame such list, and to 
give notice to persons thereon calling for objec- 
tions thereto. Such notice should be published 
in the Gazette, and may include notice of a call 
upon all persons on the list. Until these duties 
have been performed by the official manager, the 
Court will not make an order authorising a call 
upon contributories. (Colonial Bank v. Dunn and 
others, N.L.B., 1870. 131, followed). In re Venus 
Developing Syndicate,— XH., 47. 



—Official Manager's List}— The Court accepts 
in the first instance the list of contributories 
prepared by the official manager. If there be 
any objection, the objector has to show cause. 
In re Meath Gold Mining Syndicate, — XII., 21. 

Execution against Contributories— Costs.]— 

The costs of an application for leave to issue 
execution against contributories are chargeable 
against the assets of the company, and should be 
apportioned by the Registrar on each writ. In re 
Ladysmith Gold Mining Company, — XII., 127. 

Retransfer of Property to Vendors.] — Section 
27 of the Winding-up Law. 1866, directs the 
** residue of the assets " to be distributed by the 
official manager under the directions of the 
Court. The 37th Seetion authorises the official 
manager to sell immovable property belonging to 
the company, subject to tiie approval of the 
Court. The shareholders of a company of which 
the capital had become exhausted resolved upon 
liquidation, and, as one of the oonditions, agreed 
that the immovable property of the company, 
situated in the Transvaal, should revert to the 
vendors, in satisfaction of their claims. The 
company having been placed under liquidation, 
the official manager applied to the Court for an 
order authorising him to sign the documents of 
transfer to the vendors, Held : — That the Court 
should not make any order, the transaction not 
being a sale within the 37th Section ; and thai 
the Court would not interfere under the 27th 
Section, inasmuch as the land, the subject of the 
application, was not within the jurisdiction. In 
re Deep Kloof Gold Mining Company, — XII., 66. 



COMPANY.— Surrender of Estate.— See 
Insolvency, Debtor's Petition. 



CONDICTIO INDEBITI. 

Meaning of.]— The expression ayndictio in- 
debiti means an action for something that has 
been paid, by the plaintiff to the defendant, with- 
out its being in any way owed. Where the person 
who has paid the money could, if he had not paid 
it, have successfully defended an action for pay- 
ment, he can, when he has paid in ignorance of 
the circumstances giving him that defence, recover 
by the condictio ittdebiti what he has so paid. As 
a general rule there is a case for the condictio 
indebiti whenever something has been paid, or 
the like, in error, and when there is, in the person 
paid, no such right of action for the payment as 
could not have been defeated by the person paying. 
Sbmbls, error in law is sufficient. 

It is a rule, that if more is paid than ought to 
be, but the amount of excess is not ascertainable, 
the whole payment may be recovered by the 
condictio indebiti, the original obligation remain- 
ing. 

Where, therefore, a horse had been sold, the 
prioe to be paid after passing the veterinaij 
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soigeon, bat the buyer paid ihe price at onoe and 
the veterinary surgeon afterwards refused to pass 
the horse : — Held, that this was a case for the 
eofuUetio mdebiti. Fy^nney v. Dalton, — IV., 71. 

Fraud in the person receiving payment is not 
requisite for a case of candictio ifidebiH, though 
error or ignorance in the person making payment 
18 requisite. The worthlessness of the property 
paid for is not essential, as the absence of in- 
debtedness arises, not from the worthlessness of 
the thing paid for, but from its not being what 
was oontracted for, and from the injustice in such 
a case of throwing the goods on the purchaser's 
hands. The eondictio applies, if the person paying 
io error could defeat an action for payment — 
unless he is otherwise naturally bound to pay. 
Damages for breach of contract cannot be re- 
covered in this action. Freeman v. Isaacs^ — FV., 
139. 

— Beftentlon of part of the Goods.]— Plaintiff 
bought cigars as of a certain brand, and, finding 
that they were of another brand, returned them 
on that ground, retaining, however, five boxes 
which he had opened before discovering the 
error. Hbu> : — That plaintiff could sue for the 
return of the price of the cigars returned, as a 
condietio indebtti, inasmuch as what was sold was 
divisible in kind. The condicHo indebtti lies if 
part of the payment is owed and part not owed ; 
if it be in respect of something not due in fpecUj 
or such that a part may be payable without 
damage to the receiver. lb. 



CONDITIONS OP SALE.- See Sale. 



CONTEMPT OP COURT. 

1. Noncompliance with Order of Court, 

Where Ri^ts in Oigpate.1— Without deciding 
as to tiie disputed rights of tne parties, a fine of 
£5 hnposed upon respondents, claiming to be 
Churchwardens of a Cathedral Church, in respect 
of their noiux>mpliance, by passive resistance, with 
an order of the Court directing them to restore 
possession of the church to the applicants and 
to discontinue interruption of such possession and 
oeeapation. It is immaterial whether such an 
order of Court has been rightly or wrongly 
granted : it must be obeyed if properly obtained 
on the face of it. Williams v. Brooks dt Eraser ^ 
1867. 18. 

ftr Tniiteo in IneolYency.]— On proof, by 
affidavit, that a trustee in insolvency had failed 
to comply with an order of Court directing him 
to paf over a certain dividend within a specified 
tune, the Court made an order for the trustee's 
civil imprisonment, with costs. Parish <Jb Dymock 
V. rai*aw,— Vn., 127. 



to allow Inipection.]— The Court 

bad ftUoved an inspection of respondent's books; 



on failure to comply with the order a rule nin 
was granted for committal of the respondent for 
contempt of Court. The order, however, stood 
over for a fortnight, on an explanation that the 
default was accidenfU. HiU v. Brunton^ — II., 
143. 

Nonpayment of Money into Court.]— The 

order of attachment against money in the hands 
of the respondent having been duly served, the 
respondent said that *' he did not mind the order, 
and would keep the money." An order had 
thereupon been obtained directing the respondent 
to show cause why he should not pay the money 
into Court. On the return day, the respondent 
being in default, the Court made an order nisi for 
his committal for contempt, and ordered him to 
pay the money into Court with costs of the ap- 
plication. Hope v. HaM,— 1871, 66. 

Failure to deliver Property— Insolvenoy.]— 

Where a defendant had oeen confined in gaol, 
upon an order of a judge in chambers (im- 
mediately after which he had surrendered his 
estate) for contempt of Court in refusing to 
comply with an order for the delivery of certain 
cattle the subject of a judgment, the Court 
ordered the defendant's discharge and the attach- 
ment of the cattle, interdicting their sale or 
alienation. Jones v. Ross^ — 1867, 130. 

Yagueneu of Order.] — Where the Court had 
granted an interdict restraining the directors of 
a company from declaring forfeited the shares of 
" certain shareholders " who had not paid calls ; 
— Held, that owing to the vagueness of this 
order there could not be an attachment of the 
directors for contempt by reason of their having, 
after the interdict, declared forfeited the shares 
of persons other than the applicant for the inter- 
dict. In re Natal Boating Company ^ — 1869, 38. 

Misunderstanding.] — Where the respondent 
who had been declared to be in contempt of 
Court for his disobedience of an order, appeared 
and expressed his intention of obeying the order, 
the effect of which he had misunderstood, the 
Court being satisfied with this explanation reversed 
from the dbate of its issue the order declaring him 
in contempt. In re Green^ — 1867, 168. 

Juror not Paying Fine.— See Jury. 



2. Publication during Trial. 

When deemed in Contempt.]— In order to 
comi^it for contempt, it must be shown that the 
publication was on its face such that a person of 
ordinary intelligence conducting a newspaper 
must have known that the publication was an 
interference with the course of justice. (^Plating 
Company v. Farquharson, — 17 Chan. Div., 49). 
Cooke V. Davis,— XIV., 13. 

The publisher of a newspaper (not, however, 
the proprietor or editor) had pubUshed a para- 
graph relative to a case set down for hearing 
before a jury in the following terms : '* The 
filthy Estoourt case is to be reopened on the 18th, 
when the action of Cooke v. P. Davis A Sons, for 
damages for libel, will be again before the Court. 
I have been assured that it is with ihe greatest 
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unwillingness that the plaintiff prooeeded in the 
first trial ten months ago, but he was not his own 
master.'* Hbld : — That this was a punishable 
contempt of Court, the publication being cal- 
culated to influence the minfls of the jury. Cooke 
V. Darw,— XIV., 13. 

De^es of Contempt.] — There is a distinction 
between comments on a case to be tried before 
the full Court and one set down for hearing 
before a jury. Comment which might be harm- 
less in the former case might be prejudicial in 
the latter, as affecting the minds of the jury. lb. 



3. TJtreatening Party to Suit. 

When Amoanting to Contempt]— The Court 
will interfere in the case of a threat to indict for 
perjury a party to proceedings before the Court or 
to publish a statement reflecting on the character 
of such party, though it mignt have nothing to do 
with the case. Oray v. Gray,— 1871, 23, 26, 27. 

Order niH for defendant's committal to prison, 
for contempt of Court, consisting of threats 
addressed in writing to the plaintiff's curator 
ad litem, and to her attorney, in reference to 
pending proceedings. lb. 



4. Penalty For. 

Hititfatlng CiPcam8tanceB.1 — Where the 
parties had not proceeded far in disobedience and 
appeared to have been actuated by a strong 
sense of duty and under a feeling of religious 
obligation. Held: — That these were palliating 
circumstances. WUUams v. Brooks and another , 
—1867, 18. 

Where the publisher, neither the proprietor nor 
editor, of a newspaper in contempt, was ill at the 
time of publication and was not aware of the 
paragrapn which had been written without his 
knowledge until after its appearance. Held: — 
That these were grounds for mitigating the 
penalty. Cooke v. Davi*,— XIV., 13. 

Altered CiPcnmstanoeB.]— Where an order 
committing respondent to prison for contempt of 
Court had been made absolute on the return day, 
it appeared that the proceedings giving rise to 
the circumstances which had induced the appli- 
cation had fallen through or been withdrawn, the 
Court stayed execution of the order until further 
order, the respondent to pay costs. Gray v. 
Gray,— 1871, 28, 25, 27. 

No veal case for Committal.]— The Court 
disapproves of motions to commit where there is 
no real case for committing the respondent, and 
where counsel does not ask for a committal but 
only for an apology and costs. Cooke v. Davia, — 
XIV., 13. 

5. In Magistrate's Court. — See Maoistrate's 

COUBT. 

6. By Advocate a$ StUtor.-^SQQ Aovocite. 



7. By Trustee in Insolvency, — See also Imbgl- 

VBKCY. 



CONTRACT, 

I. Formation 07 CoMnucr. 
II. Construction of Contract. 

III. Parties to Contracts and thbib Capacttt. 

IV. The Matter of Contracts. 

V. Discbaroe or Breach of Contract. 
VI. Other Matters. 
VII. Contract of Purchase and Sals. — See Sals. 

I. Formation of Contract. 

Etsentialt of Verbal Contraot.]— In order to 
establish a verbal contract as binding, it must be 
shown to have been understood in the same 
sense by both parties, and must be mutual. 
Plaintiff sought to recover money paid to the 
defendant, on the ground that it had been 
deposited as security for the return of goods. 
Defendant claimed that the money was part pay- 
ment of the price of the goods : — Held, that in 
these circumstances, there should be absolution 
from the instance. A mold v. Eicke, — III. (March) 
23. 

Contract to Supnly and Receive.]— Defen- 
dants, who were millers, agreed to crush sugar 
cane for the plaintiff, receiving one-third of the 
sugar, and agreeing to give plaintiff a barrel of 
treacle for every ton of sugar — the treacle not 
being necessarily from plaintiff's sugar [Per 
Connor, C.J.] The agreement being for value, 
the defendants could not be regarded as gratuitous 
bailees of treacle due to the plaintiff under the 
agreement. Mashumi v. HiU df Co., — I., 78. 

Want of Mutuality.]— One party to a contract 
is not bound by circumstances affecting him, 
known to the other party, but not disclosed, at 
the time of entering into the contract. Edwards 
V. Bisliop of Maritsburg.—YUl., 44. 

Implied Contract— What U.]— An implied 
contract is an addition by the law to the terms of 
an express contract or actual dealing between the 
parties, the exoeptions being certain cases depend- 
ing upon fictions of law, as to funeral expenses 
and the husband's liability for his wife. (Per 
Connor, J.) Bishop of Natal v. H'iUi,— 1867, 
8,60. 

Incomplete Contract- Right to WithAraiw.] 

Defendant forwarded to plaintiff a memor- 
andum, signed by him, of terms in respect of the 
purchase and sale of a house, one of the clauses 
being to the effect that the agreement was con- 
ditional upon defendant's being able to anmnge 
fox the renewal of a mortga^ In Uie letttt to* 
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tvsrdmg the memorandimi pkiniiff was aeked to 
sign and return the agreement, which he failed 
to do, and while the paper was still in his hands, 
unsigned, the defendant wrote to the plaintiff 
withdrawing from the contract. Held : — That the 
defendant was entitled to withdraw, there being 
no eonoluded agreement, and the terms of the 
contract being conditional and indefinite. Milne 
T. fl«r*w«M,— IV., 86. 

Aeoeptanoe— LoGin Peneteiitia— Evidenee.] 

— Plainti£r had been in the habit of obtaining 
qaotati<»B from buyers, including the defendants, 
in order to ascertain the highest price obtainable 
for hides consigned to him. Plaintiff averred 
that defendants had offered a certain price for a 
consignment of hides to arrive, a memorandum 
of the offer being made bj plaintiff and read to a 
member of defendants* firm. Subsequently, on 
the arrival of the hides, plaintiff accepted this 
<^er bj letter, upon finding that it was the 
bluest obtainable. Some time before the arrival 
of the consignment, but after the alleged offer, 
tiiere had been a considerable fall in prices owing 
to news of a war in Europe, and upon plaintiff 
Botifjing his acceptance of the offer, it was 
lepudiated: — Hsld (in granting defendant an 
absolution from the instance upon the preponder- 
ance of evidence being against the theory of an 
accepted offer) that the memorandmn made by 
plaintiff was not sufficient to form a contract, it 
being open to defendants at any time before 
acceptance to withdraw from their offer. The 
presumption that defendants would have with- 
drawn on becoming aware of the fall in prices 
had to be considered as probable. Martin v. 
Evang, Flack <B Co.,— 1871, 60. 

Aooeptaaee— By Tele^am— ^ Replv ShaFp.**] 

—The defendant, in answer to a telegram en- 
quiring how many of a certain description of 
shares he had for sale, telegraphed on a Saturday 
morning at 9-30, " Ninety-eight shares only for 
sale. Ten pounds subject. Beply sharp." An 
hour-and-a-half later, he modified this by another 
telegram "Forty-eight only, not ninety-eight." 
This latter message was communicated at 11.25 
a.m of the same day, by the agent of plaintiff's 
broker to his principal, who, however, after its 
receipt, sold 63 of the same kind of shares at £10, 
and defendant, at 6.42 p.m. was informed, by 
the broker's agent by wire of such sale, with an 
enquiry whether the other 15 could be supplied. 
This last mentioned telegram was not delivered 
until the following Monday at 8 o'clock, and was 
not received by defendant until 9.30 a.m. of that 
day. Two hours later, defendant telegraphed 
" Your telegram arrived this morning only. Too 
late. AU available sold." At the trial of an 
action by the purchasers of the shares, for 
Mvery, the jury found for the plaintiff, assess- 
ing the damages, under direction of Wraoo, J., 
at the difference between the contract price and 
the price which might have been obtained when 
the repudiation of the contract became known to 
plaintiffs Held (Wrago, J., dufsentiente ) : That 
the verdict ought not to be set aside. That the 
defendant, who had altered his original proposal, 
eould not demand an inmiediate reply, he having 
wnitted the words "reply sharp" from the 
amending telegram, and such matters having to 
^ oonmdered in connection with business hours. 
[Pir Wb40o» J.» diumtientt: That the defen- 



dant's first two telegramB had to be read togettier, 
and that (following the decision of the Privy 
Council in Adler v. de Waal, 12, App. Cases, 141) 
the defendant was not bound by circumstances 
not known by or communicated to him at the 
time of the contract. Beit and others v. Trub- 
8hawe—\UI., 117. 

Offep— Completed Contract,]— Review from 
Resident Magistrate's Court. A. exchanged an 
ox grazing on the farm of N., some miles away, 
for an ox of B.'s then handed over to him. A. 
offered to B., N.'s receipt for his ox, and an 
order on N. for it, but B.* refused both, saying 
that N. knew of his being about the ox. This 
was in January, and on the transaction, A. 
mentioned to B. that he had offered the ox to Z. 
and to P. In March B. applied toN. for the ox. 
and found that Z. had taken it. Z. was called 
as a witness below by A., and stated that A. had 
offered him the ox some time previously, and 
again in January; that he, Z., on the latter 
occasion said he would take him in exchange, and 
would send a tame ox for him, which he neve^ 
did. After Z. had taken the ox, both he and A. 
offered B. another ox in lieu, but he refused, and 
sued for £10 as the value of the ox, and £$ 
damages. The Resident Magistrate dismissed 
his suit with costs. The Court (PmLLipg, J., 
absent) reversed this decree, and gave judgment 
for B. for £10 without costs below or in this 
Court. Per Hardino, C.J.: There was a com- 
plete contract by A. with Z, when he sold to B* 
Per CoNNOB, J. : Through A.'s act and default* 
there was a pending unrescinded contract by him 
with Z., when Z. took away the ox, and he was, 
therefore, answerable for B.'s not getting the ox. 
The summons in review was expressed to be 
because the judgment below was contrary to the 
evidence and the law ; this was objected to, as 
too general, but the Court overruled Uie objection. 
Barm v. Birkeniitock,—l2ih May, 1863. 

Set-off— Pleading— EYidence.]— Action for 

£31 12s. as due by defendant to plaintiff for 
work done, and a calf bought from plaintiff. 
Defendant pleaded, first, general issue ; and 
secondly, that plaintiff owed him £33 3s. for 
goods sold, and for board and lodging ; and he, 
therefore, prayed the action to be dismissed, with 
costs. The plaintiff sued in forma pauperis, 
£12 of the plaintiff's claim was for ditching, and 
in the evidence it appeared that there was a 
written agreement for the ditching for 450 yards 
at 9d. a yard, the ditch, <S:c., to be of certain 
dimensions ; and the evidence showed that the 
plaintiff had very substantially failed to make 
the fence so, and that the defendant had com- 
plained much. A witness for the defendant 
stated the fence as made to have been worth 3d. 
a yard. The Court, by the judgment, declared 
A. entitled to recover this amount and a small 
item making £5 14s. 6d., and that defendant's 
claims against plaintiff amounted to £10 8b., and 
that as, therefore, the plaintiff, at the commence- 
ment of the action owed the defendant more than 
the defendant did the plaintiff, there was judg- 
ment for the defendant with costs. Per HABDiNa, 
C.J. : There was a difficulty in giving the plain- 
tiff anything for the ditching, as he had not per- 
formed his contract, and that the defendant's 
second plea occasioned a difficulty in giving 
judgment simply lor the defwdftnt with c^terenoQ 
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to how much of the defendant's claim would 
thereby be allowed. Per Connor, J.: The plain- 
tiff having declared on a quantum nieruit^ and 
not on the written contract and the defendant 
not pleading this contract and its non-per- 
formance, the question was what was the plain- 
tifiTs work worth ; that the defendant's mode of 
pleading, instead of suing in reconvention, was 
probably to avoid being condemned in the costs 
in convention; but that defendant could avail 
himself of the same claim, both to defeat the 
plaintiff in convention, and to recover the amount 
in reconvention. In this case the calf was shown 
by the evidence to have been given by the defen- 
dant to the plaintiff, but that plaintiff had never 
demanded it, and might have had it. The C!ourt, 
therefore, omitted it from the judgment. Byrne 
V. Comfrrtn*,— 6th September, 1866. 

ETidenee of Contract.]— Where there is no 
preponderance of evidence to support the version 
of a contract propounded by the plaintiff and the 
probabilities are against him, the Court will 
apply the rule that the plaintiff must make out 
his case, and wiU absolve the defendant from the 
instance. Martin v. Evans^ Flack dt Co., — 
1871, 60. 

BTidence— Contemporary Correspondence.] 

— Debentures were handed to a bank to meet 
advances and for sale, without any mention being 
made of a reserve price. A few days afterwards 
the local manager transmitted the debentures to 
his head office in England for negotiation, with 
instructions to seU the bonds for what they would 
fetch. Two months afterwards, the local manager 
wrote to his principals in England, intimating 
that as he was about to get further security, the 
debentures were not to be sold at a less price than 
80, but they were, in fact, sold at 60, after notice 
by the bank to the debtors, who had not objected. 
In an action bv the bank against the debtors for 
money lent, uie defendants founded a counter 
claim for damages on the sale of the debentures 
at a price below 80, contrary to an alleged verbal 
agreement made at the time of deposit : — Held. 
that the evidence of the letters contemporary with 
the deposit, coupled with the acquiescence of the 
defendants when informed of the sale (the other 
evidence, documentary and viva voce, being unsatis- 
factory and inconclusive) had to be regarded as 
negativing the defence that the bank was con- 
nected with the agreement relied on. London 
and South African Bank v. Colonial Land Co,, 
—1871, 79. 

Parol ETidenee— To vary written Contract] 

— ^An agreement having been concluded and set 
out in writing after various propositions and 
negotiations : — Held, that there being no evidence 
of fraud or mistake, the Court was not justified 
in materially altering the terms of the deed by 
reason of an alleged verbal agreement at variance 
therewith. Natal Land and Colonization Co. 
V. Colonial Bank of Natal,— 1S70, 106. 

Parol Agreement— Ambitfoity in Contract.] 

— Action for transfer. The aeclaration relied on 
a written contract with plaintiff, signed by defen- 
dant, to transfer to plaintiff 1,000 acres of the 
farm K. for a consideration which had been paid, 
and averred that plaintiff had built on a lot 
which bad been ^orvejed and handed Qver tohim 



by P., a survevor. The only plea was the general 
issue. The plaintiff gave evidence, not then ob- 
jected to, of a verbal agreement that plaintiff 
should choose, within certain limits, the 1,000 
acres from the farm. The defendant's counsel 
cross-examined on this, and also examined his 
own witnesses on the point, but in finally sum- 
ming up, objected that the vertMU agreement oould 
not be taken into consideration, as it was not re- 
ferred to in the declaration. The other evidence 
was that F., the surveyor, was nominated by the 
defendant; that defendant told F. he was to 
survey lot W., but that he might survey, as P, 
understood, in the alternative, a lot N. Plaintiff 
on the survey, objected to W., and thereupon F. 
surveyed N., and fixed the beacons, and plaintiff 
^id F. for that survey. Immediately after this, 
F. met the defendant in the neighbourhood and 
told him about the surveys, and defendant was 
angry ; but though he slept that night in his 
brother-in-law, G.'s house, who was in his employ- 
ment, and lived very near the land, malring 
further enquiries from him (F.) as to the survey, 
&G., did not go to plaintiff who was in the near 
neighbourhood, and he made no complaint ontil 
the house built by plaintiff was finished, or, as he 
alleged, half finished. Defendant stated that the 
alternative lot which he mentioned to F. was not 
N. but S., on the other side of the farm. F. also 
stated in his evidence that he told plaintiff that 
he could not settle that plaintiff should have N. 
without defendant's agreeing to it, but there were 
circumstances in the case pointing the other way. 
Defendant knew when he heard of the sarvey 
that plaintiff had contracted for the building of a 
house. The Court (Harding, C.J., dissenting) 
gave judgment for the plaintiff with costs. Per 
Harding, C.J.: The plaintiff had not shown a 
title to the particular 1,000 acres which he claimed, 
and the defendant ought, therefore, to be absolved 
from the instance. Per Connor, J.: The plaintiff 
being entitled to 1,000 acres of E., and having 
got possession of the 1,000 acres claimed by him, 
and built thereon with defendant's knowledge or 
means of knowledge, and without his objection, 
and the loose contract being thus defined, the 
Court ought not to disturb what had been done, 
and should order transfer. Per Phillips, J.: The 
verbal agreement and the written contract, taken 
together, showed that plaintiff was to have the 
selection if within certain limits, and if reasonable ; 
and the 1,000 acres in question fulfilled these 
conditions. Per Connor, J., and Phillips, J.: 
The whole examination having preceded on the 
supposition that the verbal agreement was admis- 
sible in evidence, it was too late at the end to 
object to its admissibility on account of an 
omission in the declaration ; and quere whether 
if the verbal agreement was in explanation of the 
written contract, there was any occasion to refer 
to it in the declaration. Per Phillips, J. : This 
agreement was admissible in explanation of a 
latent ambiguity in the contract. Dalmaine v. 
Coward, — 8th September, 1863. 



II. Construction of Contract. 

By What Laws — Part Performance.] — 

Semble: The doctrine of part performance ap- 
plicable to a bill of exchange cannot be extendi 
to and adopted in cases of a contract on a passage 
from one port to anpther \—Bslo, that where tb9 
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eontraot is in part to be performed in a oonntry 
diifei«nt from the cotmtry in which it has been 
entered into, there is no case to show that the law 
of the coontey in which part of the contract is to 
be performed can be the governing law. Mitheram 
and another v. Ctutle Packets Co.,— Xm., 78, 199. 

— Forei^ Contract.] — Plaintiff and defendant, 
nfttiveB of India, had come to Natal, where they 
had traded for some years, with the intention of 
retoming to India. Plainti£f sued defendant in 
respect of a contract or promise which the evidence 
showed to have been made in India, in favour of 
t third person residing there : — Hjeld, That a^ 
the piftintiflf oould not sue in Natal, in his own 
name, to enforce any legal claim which such third 
person might have against the defendant, the 
name of the party appertaining to the form of 
remedy and not to the merit of the claim — ^the 
action oonld not succeed. Amod v. VorageCy — 
XIV., 238. 

In regard to the merits and rights involved in 
aeti(ms, the law of the plaoe where they originated 
is to govern. But the form of the remedies and 
the order of judicial proceedings, the rules of 
evidence and of limitation, are to be according to 
the law of the place where the action is instituted, 
without regard to the domicile of the parties, the 
origin of the right, or the country of the act. 16. 

Doubtful Wordt.]— It is a settled rule of con- 
strQction that in written contracts, such as a 
policy of insurance, doubtful words are to be con- 
stroed strictlv against the person using them, be- 
eaose he ought to have expressed himself more 
dearly. Spencer v. London and Lancashire In- 
turanee Company^ — V., 37. 

Partieiilap Words and Phrasei— ^All snch 
ai may be Required.**]— Action by S. against 
the Government for damages for breach of con- 
tract S. was the proprietor of a Dutch news- 
paper jthe Natal Bode) recently set on foot, and 
the Colonial Secretary sent him a memorandum 
of agreement on 6th November, 1862, which S. 
returned accepted next day. The first head was 
in substance that •* all laws, proclamations, gov- 
ernment notices, including judicial notices, reports 
of deserters and all other documents which may 
be required by the Government to be printed in 
the Natal Bode, in the Dutch language, should be 
published by S. at certain rates." The full 
agreement contained the word " such " after both 
the words " all," and " as " instead of *• which," 
and S. objected to it, because he claimed that all 
those documents should be sent to him without 
the Govenmient having any discretion. The 
Court, thinlung the construction of the memor- 
andum was that put upon it in the full agreement, 
absolved the defendant from the instance with 
costs. Stuart v. £r«Wnf,— January 14th. 1864. 

—Snpply of •* Feceisary Artidet.**]— Defendant 
having given a general power of attorney to his 
son, the latter entered into a contract for army 
supplies under a penalty, without his father's 
knowledge. Defendant after having cancelled 
the nower of attomev became aware of what his 
son had done, and thereupon wrote to the plain- 
tiffs requesting them to continue supplying his 
■on with the articles necessary for canning out 
tike ooQtrMti the plaintiffs paying tbemselyes out 



of moneys reo^red from the commissariat. On 
hearing that the military authorities had com- 
municated with the contract sureties owing to 
non-delivery of supplies, the defendant cancelled 
the authority given by him to plaintiffs and made 
other arrangements for carrying out the contract. 
At the time of cancellation there was a balance 
due to plaintiffs, which they now sued for: — 
Held, that inasmuch as the articles supplied by 
plaintiffs were not shown to have been ** neoessary ,'* 
and in view of the guarded nature of the arrange- 
ment under which plaintiffs claimed on the con- 
tract — the action failed. Maritzburg Auction Co. 
iv. Sleightholniy—lSei, 318. 

Contract for <' Bookbinding Work."— The 

Colonial Government contracted to give plaintiff 
their bookbinding work. Held : — That tne Gov- 
ernment were bound to give all such work to the 
plaintiff. If the Govenmient cave any of the 
work to others, they were bound to give plaintiff 
the profit which would have accrued from any 
such work. London v. Colonial QovemmetUt — 
1867, 223. 

— Serrices Rendered — Promise to **deal 

liberally."] — Plaintiff sued for £40 for four 
months' remuneration for services rendered to 
the defendant in connection with a trip to Hie 
Diamond Fields. No fixed remuneration had 
been agreed upon, but the defendant had promised 
to '* deal liberally " with the plaintiff, and to 
*' make it worth his while." There was evidence 
that the plaintiff had in fact left the question of 
payment to the defendant, and also that the 
success or otherwise of the venture would have 
to be considered. The trip resulted in a loss. 
Held, that the plaintiff had no cause of action 
and could not recover anything. Lamb v. 
fVancw,— 1871, 174. 

— Alternative Tender.]— Tenders were called 
for the discharge of a wrecked cargo *• at a per- 
centage of the net value realised." A firm offered 
to land the cargo " for 308. per ton, or 60 per 
cent, on the proceeds of sale." Held : — That 
these words meant that the tenderers were not to 
have less than 30s. per ton, but were to have 
more if 60 per cent, on the net value produced 
more. Vincent v. i?raw?n,— 1878,— 9, 12. 



Joint and Several Contracts. 

Committee— Liability pro rata.]— In respect 
of a debt incurred by members of a conmiittee 
appointed by subscribers to a ball, for refresh- 
ments, &c., supplied for the ball. Held, that the 
members purchasing the goods were not jointly 
and severally liable for the debt, but were liable 
pro rata, share and share alike. Wilson <t Co, 
V. Rolleston and the Executor of Taiwitn,- 1867, 
27. 

Separate Action to Enforce.]— Where there 
is a contract with several persons, if the rights of 
the parties are distinct and separate and they can 
get their money separately, each can sue for his 
own share. Heys v. TyrreU,— 1870, 89. 

—Members of Syndicate.] — Defendants and 
others, members of a syndicate, contracted with 
plaintiff that be should '* prospect " lor gold, m^ 
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that plaUitifF was to have a fixed share in any 
dlBGOvery. Gold being discovered, the defendants 
sold their rights to a company, into which the 
great majority of the syndicate entered, receiving 
as payment a number of fully paid-up shares. 
Plaintiff sued for his share, against the defen- 
dants, jointly and severally: — Held, that the 
members of the syndicate were jointly and 
severally liable to the plaintiff, each of them 
having contracted to pay the plaintiff his agreed 
share. The plea that the plaintiff, under the 
original contract, was a mere servant, involved 
so strained and harsh a construction that it 
ought to have been communicated to plaintiff 
before he undertook the work. The value of the 
share was to be taken at one seventeenth of the 
paid-up shares, with accruing profits, to which 
each defendant was entitled as part of the con- 
sideration. Thompson v. Manning and Uayetj — 
IX.. 67. 

_Oamaget for Breach of Joint Contract.]— 

A. horsed and managed coaches running over 
part of the journey performed by a coaching com- 
pany, allowed his name to appear on the tickets, 
4k)., and received a proportion of the gross 
takings. Damages having been given against the 
company for detention of a passenger. Held, that 
A., tnough not a partner, was jointly interested 
in the working of tne coaches, the contract having 
been entered into through his agent, on behalf of 
himself as well as of the company, and he was 
therefore liable for damages proportionately to 
his receipts in respect of the combined journey, 
BouU V. Natal and Rand Coaching Service ^ — XI., 
117. 



Uncertainty or Ambiguity . 

Hirer— Implied Obligation.]— Although the 

terms of a contract be uncertain, there is always 
an implied obligation upon the hirer to take 
ordinary and sufficient care of the thing hired, 
and in the case of a beast of biurden, that it shall 
not be overloaded or taxed beyond its strength. 
Meek v. Schwikkard,— 1670, 140. 

JLmbitfaity.] — Plaintiffs were creditors of a 
trader wnose affairs were embarrassed and at a 
meeting of whose creditors it was proposed that 
defendant should take over the estate and pay 
20e. in the £. A decision was not then arrived at, 
and a subsequent meeting was arranged between 
defendant and three of the creditors. The defen- 
dant wished to have his solicitor present, but gave 
way on this point to the objections of the creditors. 
At this meeting, a paper was drawn up and 
signed by plaints setting forth that defendant 
offered to pay the creditors, in full, by promissory 
notes. *' This offer to be binding until Tuesday 
at noon." Held : — That as the surrounding cir- 
cumstances and the evidence in the case showed 
that the defendant understood that the offer was 
not to be concluded, but left open until the 
Tuesday, the memorandum itself being inaccurate 
in its terms, the CJourt would not construe those 
terms in favour of the plaintiff who had signed 
the memorandum, so as to give effect to a com- 
pleted contract, of a one-sided nature, causing 
hardship to Uie defendant. In the construction 
of written contracts, in doubtfisl cases, the words 
Are to be construed strictly against the person 



using them, the inclination of the Gonrt being to 
lessen liability in such cases, and to lean to 
benignity and humanity. Ismail Mamojee dt Co. 
V. Waldron dt Co,,—Y., 276. 

In construing contracts, the object of the 
parties has to be looked for, and also what is 
customary in similar cases. In re Parjitt, — IX.» 
145. 

Satisfaction of Party.]— See also Wobk and 
Laboub, infra. Defendant entered into a con- 
tract with plaintiff (Surveyor General) to keep a 
pertain road in repair, under a penalty. By the 
Contract, the defendant bound himself well and 
efficiently to " perform and execute in a good and 
workmanlike manner to the entire satisfaction " of 
the plaintiff, the work and labour required about the 
repairs, and that the said repairs should be per- 
formed as follows :♦••»» The said repairs 
shall be at all times performed when conaidered 
necessary by the said Surveyor General, and in 
such manner as the said Surveyor General may 
in any hispection thereof, point out, or cause to 
be pointed out, as requisite for their perfect com- 
pletion, and as forming part thereof." In an 
action for the penalty for breach of the contract, 
the jury, in answer to the questions put by the 
Judge, found that the plaintiff had given directions 
as to repairs to be executed, and that these 
directions had been substantially performed by 
the defendant. A new trial was applied for by 
the plaintiff, on the ground that the question put 
by the Judge ought to have been whether the 
plaintiff was satisfied with the works. But the 
Court refused the application, being of opinion 
that the right question had been put. Sutherland 
V. .9pi<?r«,— January 26, 1800. 

Where satisfaction is a condition of payment, 
and there is bona fide dissatisfaction, the plaintiff 
is estopped from his action for payment, even, 
according to the English cases, though the dis- 
satisfaction be unfounded, unreasonable, or 
capricious, so long as fraud or mala fides is not 
shown. In Roman Law, a contract, in which 
performance by one of the parties to the contract 
was left in his mere will and pleasure, was re- 
garded as null and void. But, generally, the 
presumption would be that an equitable exercise 
of discretion was intended. Booth v. Indian 
Immigration Trust Boards — II., 148. 

—Part Pa*fomiance~ Quantum Meruit.] — 

Plaintiff agreed to make a road for defendaints, 
and to the satisfaction of their engineer. He 
sub-let the work, but it was left in such an un- 
finished state that an engineer would not pass it. 
The defendants therefore completed the work 
themselves and settled with the sub-contractor. 
Held : — That as the pleadings were not framed 
for recovering on a quantum meruit^ there being, 
moreover, no evidence to show what was the 
worth of the work done, the plaintiff could not 
recover under the contract. Spence v. Wythes (t 
Jackt^on,— II., 129. 

—Law 12, 1884— Unsigned Lease.]- Plaintiff 
agreed with defendants that the latter should 
draft a memorandum of lease of certain premises 
belonging to the former. The defendant prepared 
the draft, handing it to plaintiff, it being agreed 
that the lease GJiouId be drawn by pl&intiff'a 
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attorney, which was afterwards done. Defendant 
having entered into occupation of the premiaes, 
rent at the rate specified in the memorandum was 
for some time accepted by plaintiff, who also 
effected certain repairs to the premises, and sub- 
sequently allowed the defendant a sum out of the 
rent lo complete the repairs. Differences having 
arisen as to obtaining the mortgagee's consent to 
the lease, the lease was not in fact executed, 
defendant claiming such consent and plaintiff 
only agreeing to sign on the understanding that 
be admitted no Lability with regard to the 
mortgagee's position. After a long oorrespon- 
deoee, plaintiff broke off negotiations and gave 
defendant notice to quit as a monthly tenant. 
Hkld: — That the agreement, though unsigned, 
was not void onder Law 12, 1884, Section 2, there 
having been a part performance by plaintiff in 
such a way as to be inconsistent with any other 
reasonable conclosion than the actual existence 
of the agreement. Judgment for plaintiff for the 
amount claimed as rent or damages, and for 
ejeetment. Evant* Exeeutort v. Stranacky — 
XL, 12. 

—Mistake.} — There cannot be such a thing as 
part performance of a contract which is not bind- 
ing upon the parties by reason of mistake, such 
contract having in fact never existed. Atkinson 
f. Vause's Executors,— XUI,, 85. 

I^oraooe of Iiaw— When a Ground for 
Rdief.] — Although there is a difference of 
opinion among the authorities as to whether 
Ignorance of the law would justify setting aside a 
franaaction, yet, if equitable principles are against 
one of the parties, such ignorance is insufficient 
groond for giving relief to that party. [Per 
CosxoB, J.] In re Hundley tt Dixa/i,~1872, 69. 

l^noranoe of Fact— Pleading.}— Plaintiff 

elaimed damages by reason of the variation as to 
time of the defendants' contract. The plea, inter 
oita, averred that the extension of time had been 
agreed upon in ignorance of the facts and would 
not have been granted if the defendant had known 
them. On exception to this plea. Held, that 
sneh a plea had, prima faciei something in its 
favour and ought not to be struck out. Treu v. 
Harvey, Greenacre dt Co.,— VIII., 237. 

Mistake or Hbonderatanding.]— Where it 

Appeared that the defendant had acted under a 
mistake, the evidence being conflicting and in- 
oonclusive : — ^Held, that there should be absolu- 
tion from the instance ; but, in view of careless- 
ness on defendants' part — without costs. Thresh 
?. Uatterson Bros.,— 1S70. 114. 

Plaintiff relied on a contract differing as to the 
unonnt to be paid from that admitted by defen- 
dant. It appeared that whatever original mis- 
understanding there might have been, the 
defendant had given abundant opportunity for 
correcting it, and for making the plaintiff fully 
aware of the nature of the contract relied on by 
defendant and the amount of payment expected : 
— HiLo, that the plaintiff was bound by the con- 
tract to pay the sum claimed, and having done 
•0 without demur, he could not recover the differ- 
MOS. /afii«iiv.fi^)0(irt,— 1871,125. 



When a contract had been entered into under a 
jnisapprehension on the part of the defendant, 
who on being told that there was no subject 
matter for the contract to operate on had at once 
taken steps to prevent injury to the plaintiff by 
the failure of the contract, the plaintiff who was 
aware of the circumstances, having in fact sus- 
tained no injury : — Held, that plaintiff's action 
on the contract failed. Peacoeke v. Harding, — 
I., 68. 



in. Pabties to Contracts and theib Capacitt. 

MentAl Unsoundness— Qaeilion for Jnvf.]^ 

Where the purchaser's mental incapacity was 
relied on in an action for repayment of the price, 
the questions left to a jury were as follows : — 

" If the jury are of opinion that [at the time of 
the transaction] Colonel B. was in such a state of 
mental incapacity as to be unable to estimate 
what was or what was not a beneficial bargain, 
or if they shall be of opinion that his state of 
mind was such as would in common honesty not 
make him liable or responsible for any act ov 
contract, or if they are of opinion that he was [at 
a certain date] of such unsound mind as to be in- 
capable of managing his own affairs, then they 
will find a verdict for the plaintiff. 

'' If , on the contrary, they are of opinion thai 
when the shares were sold Colonel B., though 
strange or eccentric in his behaviour, was still in 
posseHsion of a knowledge of what was not or 
what was favourable to his interests, or that he 
was not of such unsound mind as to render him 
incapable of managing his own affairs, they will 
find a verdict for the defendants. Blamire*$ 
Executrix v. Milner and Wirring,— 1069, 89. 

Contpaet by Deceased Agent— Bnforoomttit] 

— The Court is disinclined to authorise the com- 
pletion of an agreement entered into by a deceased 
agent, without communication with the principal. 
A curator bonis may, however, be appointed* 
Standard Bank v. Hunter,— 1S7Q, 127. 

Credit Pledged.]— Every person who validly 
contracts must be taken to pledge his credit, 
unless the contrary be shown. Huder y. Young, 
—XI.. 154. 



lY. Thb Matter or Conteaots. 

Consideration, 

Nudum Pactum — Definition.]—- A nudum 
pactum in English law is a contract for which 
there is no consideration, but in Boman Law the 
expression means an informal agreement wanting 
in the formalities requisite in stipulatio, WalUr 
db Co, V. Wolder <£• Co.,— IX., 65. 

—Defence to Action on Promissory Rot6«— 

See Bill of Exchange. 

IllegaUty— Lottery Deposit]— Plamtiff had 
bought a chance in a selling lottery which after- 
wards proved to be the winning number. The 
prize was handed to defendant's wife, for delivery 
to plaintiff, in a sealed packet addressed to the 
latter, but defendant paid the money to another 
person :— Hxld, that plaintiff had no xi^4 oft 
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action to recover the amount, selling lotteries 
being declared to be '* against law," by Law 25, 
1878, Section 1. Grant v. CoUeM,— IV., 32. 

A contract cannot be enforced, if it be based on 
what is illegal. The engagement in such a case 
is null, as well as the contract which includes it. 
If, however, under such a contract, payment or 
deposit has been made by the contracting party, 
and he has been concerned in the offence, what 
was paid or deposited cannot be recovered back, 
accessories to an illegal contract being also illegal. 
Jb. 

— Bpoker Acting Illegally.]— Plamtiff, a broker, 
sued on the renewals of bills of exchange, the 
originals of which had been given in consideration 
of shares in the purchase of which he had con- 
travened the provisions of Law 81, 1888, Section 
9, by issuing bought notes which did not set 
forth the true names and residences of the pur- 
chasers and sellers, and by personally buying the 
shares otherwise than through a broker : — Held 
(TuBNBXTLL, J„ dUsetUiente), that the action could 
not succeed, it being based upon a contract to 
recover the price of the shares connected with 
and evidenced by a document disclosing a statutory 
offence. The plaintiff, however, was declared 
entitled to retain the shares. Semble, that such 
an offence by a broker could not directly prejudice 
an innocent purchaser or seller. Cooke db Co, v. 
O'Flaherty and another,— X,, 171. 

Share Dealing.] — A company or syndicate was 
formed for the purpose of speculating in shares, 
by purchase and sale, as distinguished from a 
mere division of profit or loss arising out of 
*' differences," there being a bona fide intention, 
carried out in every case, to purchase and receive 
and to sell and deliver the shares dealt with : — 
Held. (Tubnbull, J., dissentienteV that such an 
association could not be considered a*' gambling" 
partnership nor one involving an illegal contract. 
Laughton v. Griffin and others , — XTV., 84. 

Oenotit of Stake— Right to Withdraw.— 

See Waqek. 

Contract by Miller — Contract to return 
Treacle— Destruction of Subject Matter.]— 

The question discussed whether a miller who 
contracts to give a barrel of treacle, with each ton 
of sugar made from plaintiff's cane, is liable to 
do so on destruction of the treacle by flood. The 
point being whether the treacle to be delivered 
was specific or from general stock. Mashumi v. 
HiU db Co.,—!., 78. 

Contract by Broker.— See also Bbokeb. 



v. DZSCRAAOB OB BbSACH OF CONTIUCT. 

Rescisiion— What amounts to— Delay.]— 

Where a party systematically refuses to comply 
with a contract or to suffer the other party to 
complete his part, that may amount to a rescis- 
sion of the contract. Corlett v. Vanderplank, — 
1872, 12. 

Plaintiff had agreed to build a house for defen- 
dant, the latter undertaking to supply a portion 
gl th^ QM^^rial' The defendant had neglected 



and delayed to supply material necessary to com- 
plete the building, which had thus remained for a 
long time exposed to the weather and had suffered 
deterioration : — Held, that as the defendant 
had disabled himself from completing the con- 
tract, and the contract, by reason of undue delays, 
had from the first tended naturally to a rescission, 
the plaintiff was entitled to payment for his work 
and labour and to claim rescission of the contract 
lb, 

— Consent of Parties.]— An express contract, 
binding on both parties, cannot, in general, be 
withdrawn from at the will of one of the parties 
only, and against the will of the other party. 
Consent to rescission may, however, be ga&ered 
from a party's intentional abandonment of the 
subject-matter of the contract. McRoberU v. 
PoroZZ,— IV., 1. 

—Alteration or Variance.]— G. (not in trade), 
having a piano recently bougnt by him, but from 
the size of his room wishing for one that would 
stand 12 or 15 inches higher, and would be of 
greater compass, gave written instructions to F., 
an importer of pianos, specifying, inter aUa, the 
height of the one he wanted, and that it should 
be of 7 octaves, and with repetition action, referr- 
ing also to B., in London, as the maker to be 
employed. F. sent the order to E. in England, 
and E. purchased, through a broker, from B., a 
piano, which was sent to Natal. This was of 
about 25 guineas greater price than G. had in lus 
own written instructions contemplated, and instead 
of standing higher than his former one, was 8 
inches lower ; it had no more compass than the 
other, each being 6} octaves ; and it was of grand 
instead of repetition action. C, objecting to 
grand action from the difficulty of repairing in 
Natal, refused to accept the new piano ; and this 
action was brought in the name of E. for the price 
of the piano in London, expenses, interest, and 
profits. The Court (Phillips, J., not expressing 
an opinion) considering the order by C. not to 
have been substantially complied with, gave judg- 
ment for him with oosts. Few v. Cope, — ^2nd 
December, 1863. 

—New Condition.]- Where, a contract of lease 
having been agreed upon and partly performed, 
the tenant claimed to be furnished with the 
mortgagee's consent to the lease, this not being a 
term of the contract : — Held, that in insisting on 
the mortgagee's consent, the defendant must be 
taken to have renounced the original contract by 
requiring an onerous condition whidi Uie plaintiff 
could not perform and which was not one of the 
agreed conditions of the lease. That under these 
circumstances, the plaintiff was entitled to rescind 
the contract and to claim the agreed rent and 
ejectment. Held, further, that if a party to a 
contract insist on a new term being added uereto, 
the case is analogous to a repudiation or abandon- 
ment of the original contract by such party, so as 
to entitle the other party to claim a reacission, 
retaining his right to sue for damages. Evan^ 
Executors v. Stranack, — XI., 12. 

—Special Waiver.]— The headings of invoices, 
showing the custom of trade as to terms of credit 
and discount, may be altered by special arrange- 
ment for shorter credit. Where defendant had 
not complied with the special terms: — Hxu>i 
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That he was not entitled to disooont. 
Co. V. I»aa«,— Vm., 124. 



Pass dt 



-Hire wHh Ri^t of PorchMe.]— Bespondent 
hired from appUoant a wagon and oxen ontil a 
date named, with right of porohase at £200 up to 
that date, or at £238 within a month thereafter, 
and, failing payment of purchase price as agreed, 
£106 to be paid for hire. Respondent did not 
purchase, but paid £130 for hire. He failed to 
keep the wagon in repair, nor did he, as agreed, 
replace six oxen that had died. Applicant then 
obtained an attachment of the wagon, <&c., which 
were subsequently sold to the applicant, and the pro- 
ceeds, £75, paid into Court. Applicant now asked 
for payment to him of the proceeds : — Held, 
that the application should be granted, without 
prejudice to other persons' clamis against the 
proceeds. Turner v. McQween,— XII., 187. 

Dmmm^es foF Breach.— (See also Damages|.— 
T., the defendant, trustee of an insolvency, applied 
to the plaintiff, F., an auctioneer, to tender for 
the sale of certain property in the estate, and F.'s 
tender of 5 per cent, commission was accepted. 
The letter inviting the tender was signed by T., 
as acting for P., who had the property in his 
possession, and had a lien thereon, but of this F. 
denied knowledge. The advertisements of the 
sale by F. purported to be signed by P., but were 
inserted by F. with P.*s approval. P. wrote to F. 
to know whether he intenaed to account to him 
or T. for the produce of the sale. F. inquired 
from T. how this was to be, and T. told him to 
account to him (T.) P., on being informed of 
this, directed B., another auctioneer, to advertise 
and sell the goods, and he sent the goods to B. 
for that purpose ; and they were sold for some- 
thing more than £1,200. P. throughout, in con- 
senting to T.'s managing the sale and advertising, 
intimated that the securities for the purchase 
money were to be received by him. F. now sued 
T. for breach of contract, claiming £80 10s as 2^ 
per cent, commission on the produce of the sale. 
The defence, besides the general issue, was that 
F. knew that T, acted as the agent of P., and 
knew also that the property was under the control 
of P. The Court gave judgment for F. for the 
£30 10s., and (Connob, J., dissenting] gave full 
costs. Per Hardino, C.J.: If F. had asked for 
larger damages, he would have got them ; and as 
T. stated that he claimed to have the produce 
come through his hands, that he might get com- 
mission as trustee of the insolvency, there ought 
to be full coste. Per Connor, J. : As the evidence 
showed that 2^ per cent, was what was allowed 
where an intended sale was put ofiF, and F. had 
been put to no expenses ; he ought not to receive 
further damages ; and there was no reason for 
giving full coste. Phillips. J., agreed with 
Habding, C.J., as to the damages, and thought 
there should be full coste on account of the small- 
new of the damages. Ferreira v. TurrUmU,— 
8Ut March, 1863. 

-^peeial DaniA^es. — If a breach of contract be 
shown to have been the sole cause of embarrass- 
ment to the plaintiffs* business affairs, special 
damages can be claimed. Where such embarrass- 
ment has only in part arisen from the breach, 
substantial damages may be given. Smith ^ Hooper 
d Co, V. 5<4ryn,— 1867, 102. 



Deviation from Journey— Hire— Measure of 
Damages.] — In an action on a contract for hire 
of a wagon, for a specified journey, upon proof 
that injury to the wagon had been caused by an 
unauthorised deviation from the journey which 
was the original purpose of the hiring; Held, 
that the hirer was liable to make good such 
damage even if the injury had resulted from 
inevitable accident or tis major. No special 
damage was, however, claimable in respect of a 
breach of contract entered into by the plaintifF 
with a third person, and unable to be performed 
by reason of the detention, but only such damages 
as actually flowed from the detention, such as 
the plainti£f's being deprived of the use of the 
wagon while so detained. Moruhola v. Umpashla^ 
—XI., 206. 

—Defendant acting bona fide and in Fiduciary 
Capacity.] — Defendant, a broker, received a 
telegram from another broker requesting him to 
secure certain shares "at the lowest price," to 
which he replied that they could be purchased at 
£10, and the transaction was closed at that 
figure. The shares, however, were not forth- 
coming at £10, and it appeared that the defendant 
had exceeded his authority in quoting them at so 
low a price. The plainti£F, to whom the contract 
had been ceded by the purchasing broker, and 
who had agreed to supply the shares to a cus- 
tomer at £12 10s., was obliged to buy new shares 
at £13 10s. for that purpose: — Hxld, that 
although there was a contract by defendant that 
100 shares should be forthcoming, yet, as he had 
acted bona fide and in a fiduciary capacity, the 
plaintiff was not entitled to recover from him 
more than the actual loss sustained, t.e., £1 a 
share. [Per Wrago, J.: The plaintiff oould 
recover the full amount of the difference between 
£10 and £13 lOs. per share.] C<utine9 ▼. 
O'Flalierty i?ro«.,— Vm., 116. 

Right of Action for Breach.]— A creditor has 
an action against him with whom he has con- 
tracted, and not against those who have merely 
benefitted by the contract. DougUu db Co,*$ 
Trustees v. Natal Bank,— IV,, 74. 

Destruction of Subject Matter.~See IV. 
tupra. 



YI. Othbb Mattibs. 

1. Specific Performance, 

Lapse of Time.]— In a case proper for a judg- 
ment for specific performance the lapse of time 
may prevent the adoption of that course. KnoM 
V. Blachhurst,—!,, 73. 

When Decreed.]— The distinction between 
matters ad dandum and ad faciendum in regard 
to specific performance, argued and discussed. 
Brereton and another v. Carnarvon Syndicate^ — 
X., 166. 

Parol ETidence.]— In an action for specific 
performance it is competent for the defendant 
resisting such claim on the ground of fraud, sur- 
prise, or mistake, to adduce parol evidence to 
show that the written contract between the 
parties does not contain the whole of the eoatn^ 
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Not only in the ease of frand, but also under cir- 
cumstances showing mistake or surprise, and the 
absence of any consensual contract between the 
parties, should a decree for specific performance 
be withheld. Atkinson v. Vause^s Executors y — 
Xra., 85. 

Mutual MiiondentaBding—Costt.]— Where, 

in an action for specific performance, there had 
been an absolution of defendant from the instance 
on the ground of mutual misunderstanding, Held : 
— That either party should pay his own costs. lb. 



2. Contract for Work and Labour, 

PerfoFmanoe.] —Action by H., a builder, 
against M., for work and labour, balance of 
account, Ao, The work was done principally 
under a written agreement, with some extra work, 
but the agreement was not sued on, but the de- 
fendant's plea referred to it; by the agreement 
the work was to be done in a workmanlike and 
substantial manner. H. was a second-rate work- 
man, and the prices (his own) in the agreement 
were low. The first item in the agreement was a 
certain rate for constructing the foundation, one 
of the extras sought to be charged for, was for 
digging out the place for the foundation. The 
glazing, which H. was not to do, was done by S., 
as for, H. ; S. wanting to be paid, M. told him to 
get an order from H., which he did, and was paid 
by M. H., in this action, debited M. with the 
amount (£3) due to B. for the glazing, and 
credited him with the same amount received by 
8. Before action brought, M. sent T. to tender a 
cheque for £15 8s. 2d., with an account made out 
for M.. showing that balance due to H., and re- 
fusing inter alia to allow extra for digging out 
the foundation, or to give credit for the cost of 
glazing, but, claiming credit for the sum paid to 
S. for it. H. refused to take less than the balance 
made out by C, his agent, but asked T. to meet 
C. and return again that day at 3 o'clock for that 

Surpose. T. did not return, as M. said he had 
one all that could be expected from him, but 
this was not communicated to H. The £15 3s. 
2d. was a mistake for £14 3s. 2d., the payment of 
£1 having escaped M.'s recollection. H., in the 
action, gave M. credit for £23 payments less than 
M. was entitled to, and sued for £50 Is. Id. M., 
by his plea, stated the tender was made to avoid 
litigation, and without prejudice, and denied that 
the amount of it was due. There was a claim in 
reconvention for £40 damages for bad workman- 
ship in the house. The Court (Connor, J., dis- 
senting as to part) gave judgment for H. in con- 
vention for £14 3s. 2d., but gave the costs in 
convention to M. against H.; and gave 40s. 
damages in reconvention to M. without costs. 
Per Harding, C.J. : H. was not entitled to credit 
against M. for the £3 paid to S., but was liable to 
be debited with M.'s payment to S., and must 
look to the person who was originally to do the 
glazing, for re-payment. Per Connor, J. : As H. 
would not have been liable for the glazing, except 
for the order given at M.'s request, he was entitled 
fo be credited for the price of the glazing, as well 
as to be debited with the payment of it by M. to 
S., and as the plea denied M.'s liability to the 
extent tendered, instead of offering to pay it, M. 
ought not to have the costs in oonvenUon. 
VmUfB, J., agreed with HASDiNa, 6.J., as to the 



£3 paid to S., and as, if H. had not refused the 
tender, there would have been no action, he 
ought to pay the costs. Per Connor, J. : The 
written agreement ought to have been sued on, 
and for the extras claimed, a contract with M., 
or ratification, or adoption by him ought to have 
been shown ; and the contract as to the foundation 
included its being laid in the ground. Per 
Phtt.t.tps, J, : The lowness of the price was not a 
defence against the express contract for workman- 
like performance. Harper v. Marshall^ — 23rd 
March, 1863. 

Contract by B. with H., that he should })uild a 
mill for him at 9s. 6d. per yard where the wall 
was eighteen -inch, and lOs. 6d. where it was 
twenty-four inch; payments to be by a certain 
proportion cash, and the rest by ** negotiable 
bills." In an action by H. on this contract for 
work done for the mill, he charged certain -sums 
because the bills given by B., not being negotiable 
at the bank, he had to pay forty and sixty per 
cent, discount ; he also charged, as an extra, a 
sum for material, because the openings for doors 
and windows were less in the actual building than 
in that contracted for. He charged, in like man- 
ner, because the wall in one place, on account of 
alterations by B., had to be three feet thick in8tea.d 
of two feet. The only plea was the general issue ; 
the defendant himself contending that, on aooount 
of the building being so much larger than was 
contemplated by the contract, that had been 
thrown aside and could not be relied on, and that 
the plaintiff had not complied with the terms of 
the. contract as to time of finishing; but, per 
curiam, those defences ought to be pleaded, and 
the evidence showed that tne outlayed work was 
carried on on the terms of the contract The 
Court gave judgment with costs for plaintiff for 
the sum claimed by him, except for the openings 
for which no contract with the defendant was 
shown, and for two- thirds of the extra as to the 
increased width of the wall. (Sembleper Connor) 
This whole charge ought to have been disallowed 
as included in the sum, that of the yards other* 
wise charged for, and also, except two items, not 
connected with the work, relating to the mill. 
Hodgson v. Jiond^ — 3rd June, 1864. 

Defect! Ye WorkmanBhip.]— Plaintiff claimed 
for his work and labour in repairing defendant's 
oven, which had collapsed shortly afterwards 
owing to a defective foundation. It appeared that 
defendant had entered into the contract knowing 
that there was a risk of the walls giving way, and 
intended to take her chance: — Held, that the 
plaintiff was entitled to recover. WHUams v. 
Dobby—YU.y 131. 

Engineer's Decision— Pleading.]— In an action 
for the price of work claimed to be extra to a 
building contract with the Colonial Gtovemment, 
the defendants pleaded the decision of the Colonial 
Engineer that the work in question formed part 
of the contract and had been paid for, such 
decision being by the contract, final. There was 
an alternative plea that if the work were extra 
work, it had not been ordered in writing by the 
Colonial Engineer as required by the contract. 
Plaintiff excepted to these pleas as bad in law, 
and on the ground that the Government oould 
not rely on the refusal of its own officer to grant 
a certificate : — Held, That the exoeptioos must 
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ke oremJed, inasmaoh as they admitted the 
stelements of fact eontained in the plea to the 
effect that the contract provided for a reference 
to the engineer, who haa decided thereon. If it 
were sooght to take the matter out of the contract, 
the plaii»tiff should have pleaded over. BuUen 
?. Colonial Government,— XTf ., 113. 



8. Privity of Contract, 

The first defendant borrowed money from the 
second defendant and the latter borrowed from 
plaintifi, ceding the first defendant's bond, with 
recourse against himself. Plaintiff sued both 
defendants but not on the bond for recovery of 
the monev advanced. The defence was that the 
cl»im haJ been improperly brought against defen- 
d&nts as joint debtors, there being no privity of 
contract between them: — Held, that as all the 
dreomstances were, from the first, known to all 
the parties to the action, who had signed a docu- 
ment reflecting the transaction, there was direct 
privity of oonkBct among them, the first defen- 
dant being the principal debtor for whose benefit 
the arrangement had been made, though the 
plaintiff would not have helped him but for the 
request of the second defendant. Judgment 
accordingly against the first defendant, the 
securities being declared executable, and against 
the second defendant in respect of any deficiency. 
Natal Agency Tntst and Insurance Company v. 
Griffin and another,— VJU., 109. 



4. Cession of Contract. 

ElTeetiial when not Stipulated Agalnit.]— 

A., having a contract for hospital supplies, under 
which monthly payments were to be made, being 
prised by two creditors, assigned to B. in writing 
his right of payment for a certain month. This 
assignment vTas endorsed by B. to G. as a trustee 
for tiie two creditors, the balance to be held for 
A. Notice of the document was given to the 
Magistrate's office from which payments had to 
be made. The money having been claimed by 
the trustee of A.'s assigned estate, C. obtained an 
interdict against payment to any person but him- 
self. The Bfagistrate, at the instance of the 
assignment trustee, set aside this interdict, on the 
gromid that rights under the contract could not be 
assigned. Held : — That there being no condition 
in the contract against such assignment, the 
docrmient operated as an effectual cession of A.'s 
rights, and that the Magistrate, therefore, ought 
not to have removed the interdict. McNeil v. 
Robertson's Trustees,— UL,, September, 18. 

Bfbet on SoFetiet.] — The sureties to a con- 
tract with the Colonial Government, the contractor 
having died without completing the work, and his 
estate being insolvent, had obtained an interdict 
against payment to the assignees of the proceeds 
of the contract. On an application for discharge 
of the interdict : — Hsld, that the Court ought not 
to interfere, inasmuch as if payment to the 
assignees were authorised, it might lessen the 
fund available for the sureties, whose potential 
liability had accrued at the time of the cession, 
of which cession they had no notice. Kenwood 
T. Potturt,— VIL, 70. 



A principal debtor in a contract for works can- 
not cede the money benefits under the contract to 
a third person so as to bind the sureties as effectu- 
ally as himself or his general creditors. In order 
to prevail against the sureties, the cessionary 
should obtain their consent to the cession. In 
such a contract, a cessionary from the debtor, 
with full knowledge of the suretyship, cannot pre- 
vail as to money not paid, against the sureties. 
Leathern v. Hen wood d' Co.,— VIII., 29. 

A. entered with sureties into a building con- 
tract, which without the consent of the sureties he 
ceded to a creditor from whom he obtained ad- 
vances, partly expended in carrying on the con- 
tract. It appeared that the creditor, at the time 
of the cession, was aware of the suretyship. A. 
having died, Uie sureties carried on the contract, 
and they now claimed from the creditor the 
amounts expended by them in so doing : — Held, 
that the death of the contractor occasioned such 
an additional peril to the sureties as to entitle 
them to put their remedies into force in respect of 
moneys due under the contract. The creditor's 
claim prevailed against that of the sureties only 
to the extent to which the latter had benefitted by 
the reasonable and proper application of moneys 
advanced by the former for the purposes of the 
contract — proof of which lay with the creditor. 
Ih. 



CONTRACT-FOR CARRIAGE OP 
GOODS.— See Cabrieb. 



CONTRACT OP SERVICE. -See 

Masteb and Servant. Appeenticb. 



CONTRACT BETWEEN BISHOP 
AND CLERGYMAN.— See Chtjbch. 



CONTRACT, PORBIGN.- JURIS- 
DICTION OP COURT. -See Edictal 
Citation. Jurisdiction. 



CONTRACT ON MORTGAGE 
BOND (lUegaUty).— See Mobtoaob. 
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CONTRAOT TO SUPPLY NATIVE 
LABOUR— See Native. 



CONTRACT, OPPIOIAL.-See Public 
Ofticeb. Crown. 



CONTRACT BY MUNICIPAL COR- 
PORATION. — See Municipal Gorpobation. 



CONTRACT OP BXCHANQB.-See 
Exchange. 



CONTUMBLIA,"-See Interdict. 



CONVEY ANCBR-^ RIGHT OP 
RETENTION.— See Retention. 



CONVICT. 

Prop«F^ of— Law 10, 1878.]— The 5th 

Section of Law 10, 1878, vests in the Governor of 
the Colony the power of applying money found 
on a convict towards costs which may have been 
incurred on his behalf. A person claiming under 
a convict, by an agreement entered into after 
arrest, being a representative of the convict 
excepted by Section 2 of the Law: — Held, that an 
application by the attorney, who had defended a 
convicted prisoner, for pajrment of his costs out of 
moneys found on the prisoner and deposited in a 
bank, under Section 1 of the Law, should be re- 
fused by the CJourt Regina v. Oibson^ — I., 162. 

Where the presiding Judge had ordered that 
the property found on a convicted prisoner should 
be deposited in a bank, the Court, on the appli- 
cation of a creditor who had obtained a judgment 
against the defendant in a Magistrate's Court, 
remitted the matter to the Magistrate, with 
authority to act under Law 10, 1878. IValton dt 
Tatham v. Ot5*oa,— II., 84. 

Stolen Property— Yindicatioiul —Respondent 
had been convicted of several thefts and had 



pleaded gaiitj to some of the counts, but not to 
the one which charged him with stealing certain 
moneys and a gold nugget from the applicant 
Respondent had a sum of money in his poesesdon 
in prison, but it was doubtful whether that was 
the money stolen from applicant. Held : — That 
if the prisoner had pleaded guilty to the particular 
count, the nugget might have been handed to 
applicant, but even if he had been convicted on 
several indictments, applicant could not recover 
the money, as it might have been stolen from 
others. The remedy was by action. Fowlers, 
JioW,- VI., 136. 



COOLIE. — See Indian haaaujxr. 



CORPORATION.— See Municipal 

CORPOBATION. 



CORPORATION OP PIBTBR- 
MARITZBURQ.— See Pibtiermabitzbubo. 



COSTS. 

I. General Principles. 
n. Costs in Particular Cases. 
in. Taxation of Costs. 
IV. Security for Costs. 

I. General Principles. 

Rationale.]— The giving of costs appears to 
have been, in its origin, a punishment for what 
was called rash litigation. Shepstone v. Colonial 
Securities Company ^ — IV., 30. 

Rl^ht of Judicial Tribana! to Award.]— 

Any judicial tribunal in this Colony has power to 
give costs in cases heard by it. Carter v. 
Alexander,— y ., 288. 

Case DismiBsecl for Want of JnrUdietimi.]— 

Qu(£RE : Does Law 12, 1883, apply to a case 
where a Magistrate has dismissed a summons on 
the ground of defective service? Hodnett v. 
Stewart,— XU., 212. 

Cost of Enforcing Preferent Claim.]— The 

costs of enforcing a preferent security follow 
as preferent, because they are a natural incident 
to the preferent right. In re Forsyth, — ^VIL, 5« 
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Costs of reooYermg a preferent claim are re- 
garded as part of the claim, and are themselves 
preferent. In re AeuU dt Co.,— VIII., 225. 

ExtntTagant Proceedings.]— The object of 
the differenoe between attorney and client and 
party and party costs is to protect the other side 
from flimsy or extravagant proceedings; and 
therefore, where a usual and inexpensive mode of 
obtaining provisional judgment is open to plaintiff, 
it is extravagant for him to go into the principal 
ease, and the costs of such proceedings cannot be 
reoovered from the other side. SmuVs Executor 
V. Bekrens,^lB12, 71. 

UnneceBsary Trial— Case capable of beintf 
dedded on Exceptions.} — Where it appeared 
to the Court on an application for a new trial that 
the issues in the action which was tried before a 
juiy might, on the pleadings, have been decided on 
exceptions, thus rendering a trial unnecessary : — 
HsLD, tiiat in correcting the judgment, costs 
should only be granted to the successful parties 
to the extent allowable if there had been an order 
in their favour after an argument upon exceptions 
Henwood v. Trafford and others,— XI., 93. 

Where, however, both the declaration and the 
plea challenged an exception but the latter more 
oistinctly so, the defendant's costs of the action 
should not be reduced by reason of no exception 
having been taken. Colonial Government v. 
JfeWrww,— XI., 139. 

Yexatioos Application— Full Costs.]— Where 
a vexatious ana improper application nad been 
made, involving an unfounded charge against the 
Sheriff of collusion with the respondent, the 
application was dismissed with fuU costs. Cooke 
V. Seaton and another,— ISIO, 100. 

Right to Sae for.] — A judicial authority can- 
not enforce by an action its own judgment for 
costs. Lion'ii River Road Board v. Mackenzie, — 
VI., 273. 

Delay.] — ^Where plaintiffs had shown great 
delay, and interest at a high rate had been 
aocamuUting, the Court refused plaintiffs their 
costs though successful in the action. London 
and South African Bank v. Bond,— IS72, 148, 162. 



n. Costs in Pabticttlab Cases. 

SeYeral Defendants.]— G. gave an order to 
D. on the Commissioners of a certain fund on 
which he had claims. These commissioners were 
subsequently superseded by others. G., before 
this change, gave a like order to J., and promised 
B. to satisfy his debt out of the same fund. G., 
after the change of the Commissioners, obtained 
part of the fund for himself. D., J., and B. 
thereupon joined in an application to a Judge in 
Chambers and obtained an interdict against the 
Commissioners paying G. or his order the amount 
of the fund equal to the sum total of their claims 
as above against G. After the interdict, D., J., 
and B. conmienced separate actions against G. 
for the amount of their claims as above. G. 
ti^upon moved the Court to set aside the inter- 
diet, but his application was refused. G.*s attorney 
tiiereupon offered by letter to the attorney for D., 



J., and B. to give orders on the new Conmiis- 
sioners for the amount of the claims. There was 
no reply to his letter, and the several actions were 
proceeded with. G. had never disputed his 
liability to the claims as above. The Court in 
the several actions gave no costs up to the date of 
the letter making the offer as above stated, and 
after the date thereof decreed plaintiff to pay de- 
fendant his costs in the actions. Brown v. Gouws, 
— November, 1869; Jacquen v. Gouws, — May, 
1860 ; Dickinson v. Gouws,— M.a,j, 1860. 

— Consent to Judgment.]- Where one of two 

defendants consented to judgment, after a judg- 
ment had been entered for the defendant, with 
costs. Held : — That the costs against the consent- 
ing defendant should be taxed as if he were the 
only defendant. Shaw v. Williams,--Yl,, 280. 

— Principal and Surety.] — One of two defen- 
dants having been sued as surety and joint 
principal debtor under a bond, the Court gave 
judgment against both defendants, reserving the 
surety*s costs until the result of realising the 
mortgaged property should be known. The 
property was not realised, and the surety's liability 
could not, therefore, be ascertained. Held: — 
That as this state of things had been brought 
about by the defendants, the reserved costs should 
be given against the surety. Natal Agency, 
Trust and Insurance Company v. Grijffin, — VHI., 
198. 



Interlocutory Applications. 

Order Silent as to Costs.]— The trial m the 
above case {Lund v. Shepstone) was on the 28th 
March. In April, before notice by defendants of 
moving, according to the leave given at the trial 
as to costs, the plaintiff's attorney gave defen- 
dant's attorney notice of taxation of costs, The 
taxation took place in April, and, after it, defen- 
dant's attorney gave notice of the above applica- 
tion as to costs, to be made on the first day of 
the next term (May). Plaintiff's attorney, in 
reply, insisted on being paid his costs as taxed. 
Plaintiff's attorney then applied to a Judge in 
Chambers for a stay of execution as to costs until 
the 1st May, and an order was made accordingly, 
nothing being said in the order as to the costs of 
that application. 

The defendant's application as to costs to the 
full Court failed. The Master, in taxation, dis- 
allowed to the plaintiff, as against defendant, 
plaintiff's costs of the application in Chambers. 
Held, that the Master was right. Lund v. Shep- 
stone,— U&j 10, 1860. 

—Stay of Proceedings.]— Action stayed until 
the plaintiff had paid ue costs awarded against 
him of a former unsuccessful application respect- 
ing the same subject-matter. Whittaher v. Whit- 
taker,— I., 10. 

— Commission de bene esse.]— See also Evi- 
dence. Where an order for a commission de 
bene esse had been granted, by consent, under 
order of Court, neither the consent nor the order 
contained any mention of costs. The Court ex- 
perienced a difficulty in making an order as to 
costs, in view of the rule that, where the order is 
silent on the point, costs are not given; but 
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ultimately made the eosts of the commission 
itself, as distinguished from those of the order 
granting it, oosts in the cause. Such costs are 
taxable by the Master, and not in the place where 
the commission sits. Baxter v. Beninnfield, — V., 
215. 

— ReBenred Cotts.— Plaintiff had applied to set 
aside defendant's notice of trial, on the ground of 
the absence of a necessary witness. The appli- 
cation was opposed, on the ground that the 
witness' evidence would not be admissible, and 
the Court allowed the defendant to amend his 
plea so as to raise the point, and ordered the 
matter to stand over,' reserving costs. Defendant, 
however, did not amend his plea, and at the 
further hearing the Court postponed the trial 
without mentioning costs. At the trial, the defen- 
dant obtained judgment with costs, and it ap- 
peared that the witness in question was not very 
material. Held:— That as the defendant had 
not taken advantage of the leave given to amend 
his plea, he should not have the costs of the first 
application. The costs of the second application, 
for postponement, being costs in the cause, should 
be awarded to the defendant, but not the oosts of 
the present motion. Speirg v. Mackenzie^ — VI., 
59. 

— Cotts of Postponement.] — Unless the Court 
orders otherwise, the costs of an application for 
postponement of a trial are to be considered as 
costs in the cause, as it is a step in the cause. lb, 

— JlttAohment to Found Jarisdiotion.]— Costs 

of motions for attachment to found jurisdiction 
and for selling the property attached, are costs in 
the action. Skeen v. Campling, —VI., 138. 

- Ppeliminarv Jlttachment.]— The Magistrate 
of Durban had, under Ordinance 5, 1852, issued 
an attachment of a ship and its freight. In the 
action which followed, execution was issued after 
the judgment, the former attachment being con- 
tinued for the purposes of the execution Held : — 
That the process of attachment issued by the 
Magistrate under the authority of a special 
statute was a step in the action, and that the oosts 
thereof might fairly be considered costs in the 
cause, and could be so taxed against the defen- 
dant. Edwards v. Moore,— X.y 170. 

—Costs in lotion not Bronght.]— Where an 

order maintaining an interdict made the costs of 
the application costs in an action to be brought 
within a specified time, the fact that such action 
had not been instituted. Held, not to preclude 
the Court from exercising its discretion as to such 
costs on a subsequent application. Natal Govern- 
ment Railwayi v. Ralfe, — XH., 4. 

Costs of interlocutory applications relating to 
an interdict ordered to be costs in an action which 
the Court placed the respondent upon terms to 
institute. Failing such action, the respondent 
ordered to pay the costs of the original motion 
for an interdict, of an unsuccessful application 
for its discharge, and of the present application 
for costs. Surveyor Giiural v. Hcmf'rey, - XIII., 
138. 



No Order as to.] 

attachment may C 



-The oosts of obtaining an 
granted upon application, 



though not mentioned in the original order. 
Jones V. I)e Bey,— 1867, 288. 

Where no mention of costs is made in an order, 
costs are not allowable. Costs are not, in the 
first instance, given on ez parte motions, but they 
may be allowed where there is an appearance to 
oppose, even though not asked for in tiie notice of 
motion. Hartley's Trustees v. Hartley,— Y., 138. 

When an order is silent as to costs, in reference 
to a special application, no ooste are given. Speirt 
V. Mackenzie,— YI., 69. 

Forma Pauperis Case.] — In a pauper case, in 
which counsel is acting without fees, if the pauper 
succeed, with costs, those oosts may include the 
fees of counsel, as in other cases. Shepstone v. 
Colonial Securities Company, — IV., — 30. 

Claim in Reconvention.]— When the claim in 
convention is dismissed by plaintiff's default and 
the claim in reconvention is withdrawn, the 
plaintiff in the action is not prima fade entitied 
to the costs in reconvention. Potgieter v. Dii^, — 
28th September, 1866. 

The trial was removed, at the instance of the 
plaintiff, to the Circuit Court at Ladysmith. On 
the day of trial the plaintiff was not represented 
there, but the defendant was. The attorney for 
the plaintiff had transmitted a petition to the 
Judge to postpone the trial for six weeks, his 
witnesses being out of the Colony. The defendant 
had made a claim 'in reconvention. The Judge 
ordered that the case should be removed to the 
Supreme Court for trial on the 29th September, 
on which day if the plaintiff were not roeuiy, the 
case in convention was to be dismissed and the 
interdict discharged, unless the Court should 
otherwise order ; that the plaintiff should pay, on 
or before the 18th September, the defendant all 
costs incurred by him for the trial at Ladysmith ; 
and in default, the case in convention should be 
dismissed with costs. The 29th September being 
a holiday, the Judge subsequently directed the 
day for trial to be altered to the 28th. The ooets 
were finally taxed on the 15th September, there 
having been, at the instance of the defendant, a 
review of the first taxation, and on that day the 
costs were demanded from the plaintiff's attorney. 
On the 25th September the defendant served 
notice that he withdrew his claim in reconvention, 
and that on the 28th he would ask to have the 
interdict discharged, the case in convention being 
dismissed by reason of the oosts not having been 
paid. The plaintiff served a cross-notice that he 
would, on the 28th, bring the costs into Court, 
and apply for liberty to proceed with the trial. 
The Court discharged the interdict with oosts, and 
refused the plaintiff's application, making no 
order as to the costs of it, or in reconvention. 
Per Connor, J. : When the case in convention is 
dismissed by the plaintiff's default, and the olaim 
in reconvention is withdrawn, the plaintiff in the ao- 
tion is not prima facie entitled to the costs in reoon- 
vention. Potgieter v. Dnjf, — 28th September, 1866. 

— Set-otr.]— On leave granted to defendant to 
sign judgment against plaintiff, the right of the 
latter, to set-off costs against any liquid debt due 
to him by defendant, reserved by the Ooort 
Standard Bank v. WinUr^^L^ 186. 
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An litomey is not personally entitled to ooets, 
and a judgment in reoonvention may be set-ofif 
ag&inat costs, though, where part of the judgment 
onlj was for personal damages and the remainder 
was for trust money, such set-off would only be 
allowed in the ratio of the former to the latter. 
WhiU V. Brawn,— Y., 338. 

On Hew Trial. — See also Practice (new trial). 
Plaintiff had recovered damages in an action 
against the Colonial Oovemment for enforcement 
of an alleged contract of exchange of land. On 
application for a new trial, the Court held that 
the verdict and judgment should be set aside and 
judgment entered for the defendants. As, how- 
ever, there had been haste and inaccuracy in the 
Surveyor Generars office, the order did not carry 
eosts. Mackenzie v. Colonial Government, — VIII., 
143. 

— Rtpeaied Applieailoni.]— Where the plaintiff 
had oDtained a verdict at the original triaJ before 
a jury, and, after a new trial had been granted, 
had again succeeded, an application for a third 
trial being refused. Held: — That the plaintiff 
was entitled to his costs of both trials and of the 
fonner as well as the latter application for a new 
trial. Reid v. GiUon, -XUI., 186. 

IniolTeiiey of Party.] — The costs of an order, 
referring to the Master for taxation a doctor's bill 
against defendant had been reserved. Defendant 
had surrendered his estate shortly afterwards. 
HxLD : — That as the costs had been reserved by a 
judgment given before the insolvency, the Court 
could give judgment for the costs, without pre- 
jadioe to proof for the same in the insolvent 
estate. Heath v. Scheepers,—YIl,, 134. 

nominal Damages Given.]— Declaration for 
assaulting plaintiff when on a common way; 
£100 damages. Plea traversing its being a com- 
mon way. There were other issues, and a general 
▼erdict for plaintiff, with Is. damages. The 
Judge, at the trial, refused plaintiff the costs of 
the action, giving him leave to move the Court 
above for the costs. 

The Court above gave plaintiff the costs, as it 
appeared that a right-of-way was in issue, and 
was found by the jury for the plaintiff ; and the 
plaintiff had done nothing to disentitle him to 
costs. Pepworth v, Ryder,— Jnlj 6, 1860. 

Judgment given for costs after verdict for one 
farthing damages. Mantzhnrn Auction Company 
V. Pietermaritzburg Corporation, — 1867, 100. 

Plaintiff or Defendant Partly SncoeBsAil.]— 

Where plaintiff had sued for £11 and obtained a 
judgment for the amount of a small error, 4s., 
which had been detected in the accounts. 
Held :— That costs were rightly given agaiust the 
plaintiff. Meera SaJub v. North,— I., 190. 

Where each party is partly right and partly 
^rong, no costs will be awarded to either party. 
Crouch V. Jame», — L, 218; Andemon v. reptrorth, 
-L.248. 

Where the defendant had succeeded upon the 
subject-matter of one of the two questions in the 
ctse, the Court ordered the defendant to pay half 



the plaintiff*8 ooets as between party and party. 
Hutton V. Newman, — HI. (March) 17. 

Plaintiff had sued for £1,031 and had obtained 
a judgment for £214 and a wagon tendered. 
Heu) : — That plaintiff, as the successful party, 
was entitled in the ordinary course to the costs of 
the action. Prima facie, a plaintiff who recovers 
so large a sum as £214 would have his costs, 
unless there were special circumstances which 
would disentitle him thereto. Maber v. Spencer ^ 
— n., 116. 

Where plaintiff sued to set aside a sale of land 
and succeeded as to a one-third share : — Held, 
that as plaintiff's title to any other part had been 
contested, the main principle being identical in 
the case of one-third and the whole, no greater 
costs having been incurred by reason of the claim 
being for more than one-third — plaintiff was 
entitled to the costs [subject to a reservation as 
to certain evidence.] Baxter v. Beningjield, IV., 
143. 

Role Nisi.] — Order made ex parte on 22nd 
instant, that A. should hand over C, a child, to 
H., the mother, unless cause shewn to the con- 
trary, on the 30th instant. The affidavit on which 
the order was made charged A. with ill-treatment 
of the child. A. lived in the County of Umvoti ; 
H. in Pietermaritzburg. The order was served 
on A.'s wife on the 25th instant. A. had written 
to say that the child had started on his return, 
but on the 30th instant he had not reached H. 
On the 30th there being no appearance for A., 
the Court made the order of the 22nd instant 
absolute, with costs, In re Harri*0H, — 30th 
September, 1863. 

Counter Claim.] — Action for the amount of a 
butcher's bill ; the letter of demand was for £118, 
credit being omitted. There was another letter 
by plaintiff's attorney on the subject, not reducing 
the demand. The summons was for £90 10s. ; 
the particulars of the account were annexed to 
the declaration. The defendant pleaded the 
general issue, and also that accounts nad not been 
furnished to him before the action, and claimed 
in reconvention £93 odd on a carpenter's work 
account. The plaintiff, in reply, admitted about 
£60 of this to l^ due, but the evidence of his own 
witnesses at the trial would have only reduced the 
£93 by £3. The defendant at the trial admitted 
the amount claimed by the plaintiff. The Court 
gave judgment for each party for the sum sued 
for by him, without costs in convention [Phillips, 
J., dissentinj^J and with costs in reconventior . 
Bams V. Badger, — May 31st, 1864. 

Want of Demand.] — The plaintiff, a trades- 
man, recovered verdict against the defendant, an 
executor, for expenses connected with the funeral 
of the deceased. By leave of the Judge at the 
trial application was made to the full Court that 
the defendant should not be condemned in the 
costs of the action, because the evidence in the 
case showed tliat he had asked the plaintiff for 
items of his bill, and had not received them. 

Held : — That the application should be refused 
w^ith costs, the evidence not showing that the de- 
fendant had brought to the plaintiff's notice, 
either before action or by the pleadings, or other- 
wise, that he required the iumiehing o2 itema ai 
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ft preliminary to his paying the amount of the 
bill. Lund v. Shtpgtoiie,~U&j 1, 1860. 

Satisfaction of Demand.] — Promissory note 
made by H. in favour of W., and endorsed by the 
latter. The note became due on 26th May. C, 
the holder, who lived in Durban, wrote on 27th 
May to B., his attorney, in Pietermaritzburg, to 
recover the amount, and B. on that day took out 
a summons against H. and W. On the 28th 
May, C. wrote to B. that all right in the note was 
now in W. ; and W. on the same day wrote from 
Durban to B. to recover the amount of the note 
from H. H. paid B. the amount of the note on 
29th May. B. wrote to H. then that there were 
costs to be taxed in the action, which was com- 
menced in compliance with W.'s orders, but in 
fact the only summons was that above mentioned. 
H. refused to pay any costs. The summons was 
not served on H. until long after he had paid the 
amount, nor for a month after its date, and it 
was now moved, on as on behalf of C, to recover 
the costs, and one day*s interest on the amount of 
the note. The application was opposed, and the 
Court refused it, and (Phillips, J., doubting) with 
costs. Per curiam : C. had been satisfied on the 
note, and either was paid costs by W., or did not 
make any demand for costs ; and this summons 
could not be deemed as on behalf of W., even if 
he had any claim for costs against H. SembUj 
Per Harding, C.J., and PHnj^iPs, J. : The mere 
fact of the summons not having been served on 
H. before he paid, would not have exempted him 
from a liability to costs. Hartley v. Harper^ — 
1st July, 1863. 

Non-appearance of Plaintiff.]— On an ap- 
plication for provisional sentence, counsel in- 
structed on behalf of the agent, that the 
service on the defendants was at a place where 
the defendants did not reside. The case stood 
still for proof to the contrary, but there was then 
no appearance on behalf of the plaintiff, and the 
Registrar stated the case had l)een withdrawn. 
Counsel for defendant then applied for costs, 
which the Court ordered. Ferrdra v. Wade, — 
November, 30th, 1864. 

Defective Pleadings.]— In an action in which 
judgment had been given in favour of plaintiff, 
the Court, having regard to defects in the de- 
claration, ordered each party to pay his own 
costs. Greethavi v. H'aZfcer,— 1867, 93. 

Representative Jlction— <* Costs out of the 
Estate.** — In an action brought by the official 
manager of a company in liquidation and de- 
fended by one person in the general interests of 
the shareholders, costs were ordered to be paid 
out of the company's estate : — Held, that this was 
meant to include all costs for which defendant 
was liable, including those l>etween attorney and 
client. Natal Fire Animrance and Trust Company 
V. Aldridge,—isn, 70. 

Delayed Jlction— Perpetuum Silentium.] — 

Defendant's attorney's bill of costs contained items 
for solicitors' work done before summons issued, 
in attempts to obtain from plaintiffs particulars 
of their claims, in order to bring on the action at 
once, in view of defendant's intended departure 
from the Colony. HsLDi^That these charges, 
bi oonN^usnoe of ib^ ^]aj qI aotion, ooold not 



be claimed as costs in the canse, being more in 
the nature of a claim in reconvention. The 
remedy for delay is by a proceeding for perpetuum 
silentium. Hardiny*s Trustees v. Winter^ — ^V., 
139. 

Proeeedfngs Stayed for Want of Security.] 

— Application for provisional sentence by the 
payee against the maker of a promissory note. 
The plaintiff was out of the Colony. The appli- 
cation was opposed because the secnrity for costs 
had not been given, and an affidavit alleging that 
the note had been made nnder a mistake, and that 
instead of the balance being against defendant, 
it was in his favour. The Court gave a day to 
answer the affidavit, but required &at security for 
costs should be given l>efore the affidavit in 
answer was filed. On the day in question the 
security for costs not having been given, and no 
affidavit having been filed, provisional sentoioe 
was refused with costs, and proceedings were 
stayed until security for costs was given. Per 
curiam : Though, strictly, the defendant's rights 
to costs depended upon his success, yet, as the 
proceedings must be stayed for want of secority 
for costs, the costs ought not to be made costs in 
the cause, and the defendant was therefore 
entitled to them. Kamp v. Dekock,—MAy 3, 1804* 

On Judgment for Defendant.]— Where de- 
fendant a<miitted a trespass, which the jury found 
was excusable and that no damages should be 
given. Held: — That in entering judgment for 
the defendant the costs should not have been 
given against the plaintiff. Norsworthy y. 
Harrwon,— IX., 77. 

Untenable Exceptions. — See also Pleadino, 
Exceptions. In an action on a promissory note 
by an endorser, who had been compelled to pay 
the amount, against the maker, exceptions were 
filed to the declaration that it was not stated that 
the defendant had given value for the note, bat 
counsel for the defendant stating that he could 
not argue the exceptions, as any defence of that 
kind to this declaration ought to be by plea. The 
objections were overruled with costs. Smith v. 
-Sirt?MleZZ«,— November 17th, 1864. 

—Partly Sustained.]— Where on hearing of 
exceptions either party has succeeded in part, 
costs should be made costs in the cause. Hutchin- 
son V. Palmer^ — I., 23. 

Jlction not Proceeded With— Order on Ex- 
ceptions—Costs in Cause— Consent.] — In an 

action by a trustee for the mortgagee's consent to 
transfer free of his bond, the defendant excepted 
to the plaintiffs declaration as not setting forth 
the written consent required by Law 27, 1863, 
and the exceptions were sustained, costs being 
made costs in the cause. Proceedings for appeal 
were taken, but the action was not proceeded 
with, and the defendants subsequently gave the 
consent sued for. The plaintiff sought to with- 
draw the appeal and applied for leave to sign 
judgment against defendants. Held (Philx«xpb. 
J., dissentiente) : That as the consent to transfer 
accepted by plaintiff said nothing about costs and 
had not been offered by way of pleading, or as a 
formal proceeding in the action, the Court could 
make no order. Koch'9 TrMitw v, Van ii^ Byl 

<0 co.,-W7i, aa. 
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Ibaadonment of letion.]— Where plamii£F 
had sued for«oooant8 and damages, and accounts 
having been rendered, the action was abandoned. 
Hbld '.—That it was doubtful whether the Court 
oould, upon motion, award plaintiff his costs, and 
^t, even if such power existed, it should not be 
aiBxued in such a case, as there was no certainty 
that plaintifF would have recovered damages. 
WaUran dt Co, v. 3fa*on,— IX., 251. 

Igftlmt Hiubaiid and Wife.] — Ck)8t8 given 
aganist both husband and wife where the latter 
was the unsuccessful applicant and the former 
eonducted the case and appeared in Court on her 
behalf. Be9ter v, r»Ww,— XI., 74. 

Kvltiplicitv of letion.]— Two summonses 
for provisional sentence on the same day by the 
same plaintiff against the same defendant, each 
promissory note being due before either summons 
was issued. The Court directed that there should 
be no greater costs that if both notes had been 
saed on in one summons. C d- A, Bank v. 
FatMm,— 5th May, 1863. 

Where eleTen plaintiffs had brought separate 
lotions against the Colonial Government, on 
the same facts, involving the same principles 
of law, the summonses and pleadings being 
alike, and had each recovered damages: — 
Held, that each of the successful plaintiffs was 
entitled to his costs, on the ground that the de- 
fendants, who had Uie remedy in their own hands, 
ought to have taken steps to prevent so many 
actions being brought, but had not done so. 
Joyce and othen v. Colonial Government^ — 1869, 
36. 

Defendant Sued in Wrong Capacity.]— In 

giving judgment against defendant who had been 
sued personally for a liability as trustee, the 
Comt authorised an amendment of the summons, 
but gave no costs. Tatham v. Whiter — XI., 84. 

niiqiiid letion on Prima Facie Liquid Docn- 
Bent.] — In a case pritna facie liquid in its nature, 
the pliuntiiF proceeded by illiquid process. Held, 
that ihe defendant, after he had pleaded, could 
not on the question of costs say that it was a case 
for provision. Defendant ou^t to have notified 
plaintiff that unless he proceeded by provisional 
sentence costs would be contested. As, however, 
the defendant had lain quiet, it was too late to 
raise such an objection at the trial. Smuts* 
Exeeutan v. Behrens,—lS72, 71. 

Idroeate or Ittomey as Suitor. — See Anvo- 

CAIB. AtTOBNET. 

letion by Chfldren Igainst Father.]— There 

are objections to giving costs to children in an 
action against their father, though it has some- 
times to be done. Welch's Curators v. Tl'elchy — 
VL, 275. 

Ifter Tender.] — Application for provisional 
sentence by P., endorsee of a note made by B., 
the defendant, in favour of M. B. put in an 
affidavit that M. had left Natal before the note 
was due, and before leaving had asked him, B., 
to meet a note for about half the amount, and 
irtiich was due by M. to C. ; that he, B., had 
peld this DotSi wa ih^t be beU^veA P* wm not aa 



endorsee for value, but was acting as agent for 
M. ; that he, B., had given P. notice of his 
counter claim, and had offered to pay the balance, 
and had only received in reply a demand from 
P.'s attorney for the whole amount; and that 
after the summons was taken out, he tendered 
the balance which had been refused, and which 
he now brought into Court, and he asked that 
there should be no costs. Counsel for P. did not 
ask for a day to answer the affidavit, but said he 
would take judgment for the admitted balance, 
but asked for costs, on the ground that he had 
received no reply to his letter of demand for the 
whole amount. The Court: The above aver- 
ments in B.'s affidavit not being sought to be 
answered, gave judgment for the balance without 
costs. Phelps V. Bobbert,—lBt September, 1863. 

Although a tenderer generally gets costs on a 
judgment for no more &an his tender, this rule 
may be departed from where there has been con- 
siderable negligence. Natal Government Rail- 
ways V. BrunskUl.—V.y 80. 

When a defendant has made, and continues to 
make, a sufficient tender, the plaintiff, if he re- 
cover only the amount of such tender, has to pay 
costs. Vause, Slatter db Co. v. Greene,— yui., 126. 

Where defendant makes a tender and repeats it 
in his plea, and the plaintiff recovers no more than 
the amount tendered, plaintiff has to pay the costs 
of the action. But, where the tender is qualified, 
and is made partly contingent upon the result of 
the action, so that the plaintiff cannot get the 
money without a judgment of the Court, then the 
plaintiff is entitled to the costs of that judgment. 
McMcol v. Millar d; Co.,— Vni., 142. 

— Exceptional CircnmstanceB.]— Where a ten- 
der of the amount afterwards recovered had been 
made and persisted in, but it appeared that the 
defendant's proceedings had been of a high- 
handed character, the Court ordered each party 
to bear his own costs. Boult v. Natal atid Rand 
Coaching Service y — XI., 117. 

In Master and Servant Cases.- See Masteb 
AND Servant. 

Of Irrest.— See Arrest. 

Of Ippointment of Mortgagor's Execntor. 

— See Executor. 

Noting Expenses on Promissory Note.— See 
Bill of Exchange. Provisional Sentence. 

01 Insolvency Proceedings. — See Insolvency. 

Of Irbitration Proceedings.— See Arbitra- 
tion. 

In Divorce Cases. — See Husband and Wife. 

Of Provisional Sentence.— See Provisional 
Sentence. 

In Criminal Cases.— See Criminal Law. 

Civil Imprisonment.] — Costs are not given 
on applioationB for cIyU imprisoniuent. Walton 
V. «r«my«,— y., 92, 
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Coitt of the Day.]— Notioe had been given 
by F. of an application on the 30th September for 
rehabilitation under the Insolvent Ordinance 
(1843), Section 117. A few days after publication 
of this notice, the Law No. 23, 1B63, repealing 
Section 117, was promulgated. No notice was 
given withdrawing the former notice. On 23rd 
September, several weeks after the former notice, 
W. gave notice to F. of his intention to oppose 
the application for rehabilitation ; no reply was 
given to this notice. On the 30th, F.*8 a^lioa- 
tion not being moved, W. applied for costs, The 
Court discharged F.'s application, with costs of 
the day to W. In re -Few,— 30th September, 1863. 

On 29th September B., the attorney of parties 
interested in the confirmation of a liquidation 
account, wrote to C. (who had previously opposed 
by counsel in Court, the confirmation of that 
account, and obtained a reference to the Master) 
that his, B.'s clients, were anxious for the con- 
firmation of the account, and that he would 
mention the matter the next day to the Court. C. 
appeared by counsel on the 30th, and no order 
being made on B.'s mentioning the matter, the 
Court directed that C.'s costs of the day be paid 
to him. In re Ba66«,— 30th September, 18C3. 

Order giving costs of the day to W. against F. 
{vide in re Few, fupra), F.'s attorney (H.) there- 
upon sent £1 lOs. to W.'s attorney (B.) as costs 
of the day, enquiring at the same time whether 
there was anything more due for them. B. gave 
no reply, but sent in a bill of costs amounting to 
upwards of £6, and including charges for retainer 
and in respect of taking out the order, and 
taxation and preparing the bill of costs; and 
these the Master allowed. On review at the 
instance of F., t&e Court disallowed the retainer 
as its operation was not exhausted ; and (Harding, 
C.J., dissenting) also disallowed the otner items 
above specified. Per Hakdino, C.J. : It was in 
the regular and correct mode of doing business, 
for B. to take out the order, and make the other 
charges in the bill. Per Connor, J. : As all these 
other charges might have been avoided by follow- 
ing out what had been commenced by H., which 
was the proper mode of disposing of costs of that 
kind (of the day), and this had not been responded 
to by B., these charges ought in this case to be 
disallowed. Per Phillips, J. : The amount would 
not exceed what the Court was allowing, if the 
bill for costs of the day were framed correctly. 
Per curiam : By costs of the day is meant costs 
which are thrown away by reason of the case not 
coming on for decision. In re Few, — 17th 
November, 1863. 

CottB on Jlppeal.1-~A general order for ^ costs " 
on an appeal usually includes the costs of the 
Court below, though not so specified. McNicol 
V. MiUar d' Co.,— VUI., 142. 



[See also Appeal.] 



In Jlction bv Minor.— See also Minor. A 
father assisting his minor son in a suit is person- 
ally liable ior oostB as d^mnu* m,it, D$ Blanche 
Y. ZWtimani— I., 180, 



in. Taxation of Cobts. 
1. Between Party and Party. 

(a) What CosU allowed. 

Retaining Fee— Sevepal DefeBdaatt.]— In 

an action on a bond binding the prineipal in 
£1,000, and four sureties in £250 each, for good 
conduct of the principal as cashier of a bank, the 
defendants were absolved from the instance with 
costs. On taxation, the Master only allowed one 
retainer, the same attorney having acted for all 
the defendants, and only allowed charges for two 
warrants to defend. The defendant was the 
principal debtor and three of the sureties. The 
Court [Mellor, J., dissenting] rev^^sed the 
taxation, allowing the several retainers and 
warrants charged for. Per Phillips, J.: The 
practise of allowing retainers as between party 
and party is objectionable. Consultations on the 
evening of the day of trial were directed to be 
governed by the order of Court, in Ber^heil v. 
TumbuU, Macleroy v. Solomons^ — July SIst, 
1866. 

Retaiiier— On Motions.]— The Master should 
allow a retaining fee on all motions which, in the 
exercise of his discretion, he may consider of 
sufficient importance to warrant the charge. An 
application for an interdict against a municipal 
corporation in regard to the pollution of a river 
is an example of an *' important " motion. 
PieterToaritzburg Corporation v. Goodwill, — ^XII., 
186. 

In Convention and Reconvention.] — In an 

action on a contract, wherein defendant claimed 
damages in reconvention for an illegal arrest, 
judgment was given for the defendant in con- 
vention and reconvention, with costs. : — Held, 
on a review of the taxation, Thai the charges for 
items such as notices. Court fees, and payments 
to jurors, being common to both claims, should 
be divided equally between the bill of costs in 
convention and that in reconvention (2) That a 
fee for retainer to counsel for defendant in recon- 
vention could not be allowed (8) That oonnsers 
fees in Court were allowable in the reconvention 
bill, upon the usual scale. WilUt v. Seward f— 
XU., 172. 

Power of JLttorney to Sne.]— Charge for 

preparing notarial powers of attorney to sue not 
allowed, an ordinary power being sufficient. 
Beit and others v. Trubshawe^—VUI., 163. 

Printing Documentt.]— It is open to doubt 
whether charges for printing telegrams used in 
evidence can be allowed as against the other aide 
without an agreement. lb. 

Instrnotiont— Party ont of Colony.] — De- 
fendant having gone to England owing to plain- 
tiff's delay in the action, charges were made for 
solicitor's work done in England, upon receipt by 
defendant of the declaration, such as instructions 
for plea and the preparation of an affidavit to 
stay proceedings until defendant's return:— 
Held, not to be items of costs between party and 
party, though increased postages might be allowed. 
Buoh ohMTgM might be mattw for dimftgee M 
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not for oosts. HardingU Trutteet v. Winter, — 
v., 139. 

Peratliitf — iltt«nduio6t— ConiultatloiiB — 
Counsel's Fees.] — Review of Master's taxation. 
The Court (Connor, J., dissenting) laid it down 
that in taxing oosts as between party and party, 
nothing was to be allowed to the attorney for 
pemsing doonments filed by or coming from the 
opposite side. The Coort also laid it down, that 
in snob taxation nothing was to be allowed to the 
attorney for attendances on his own client during 
the proceedings ; also that fees for consultations 
on the ereoings of the days of trial were not to 
be allowed as between party and party ; also that 
as between party and par^, the daily refresher 
fee of senior coonsel should not exceed three 
guineas ; also that nothing should be allowed for 
noting the evidence of the client ; also that when 
an attorney (who is also an advocate) employs an 
advocate (whether or not also an attorney) in a 
ease for a client, the attorney cannot, as between 
party and party, charge fees for himself, as an 
advocate, although he act as such ; also sembUt 
Per CoNNOB, J., and Phillips, J. (Hardino, C.J., 
coiUra) a p^y in the case, who is also a witness, 
is not entitled to a fee for attendance. Part of 
an item of charge being allowed by the Master, 
and nart disallowed, and there being no objections 
to what was allowed, such objection cannot be 
taken upon the moving of objection to the dis- 
allowance. Per Hardino, C.J.: An interpreter 
of the Court is only allowed to charge for the time 
that he is actually engaged in interpreting. 
BergtheU v. Tttrnfrua, — 28th and 30th May, 
1861. 

litoniey Assisttn^ Counsel in Court]— The 
fee of the attorney m an action, for assisting 
ooonsel in Court, is a party and party charge. 
Steyn's Trustees v. Simo«w,— 1867, 274. 

JldToeate and Ittomey — Two Sets of 
Charges.] — The Master, in taxing costs as be- 
tween party and party, had disallowed the attorney 
an attendances upon another attorney and advo- 
cate, employed as an advocate in the case. The 
Blaster had allowed the usual fees for drawing 
pleadings, and for acting in Court. The Court, 
it being admitted that ti^e Master had acted on 
the practice hitherto always followed, disallowed 
the objections to the taxation, as, to alter the 
practice against a party in this action would be 
unjust, and, also, because any alteration of such 
a practice ought to be by a deliberate Rule of 
Court Per Connor, J., semble : The principle 
that where attorneys and advocates may each act 
in both capacities, two sets of costs to two at- 
torneys ou^t not to be allowed in respect of the 
same acts, was a good one, however an increase 
in the amount allowed might require considera- 
tion. Per Phillips, J. : An alteration might be 
desirable in reference to the hearing and trial of 
eases in Court. Loveday v. Davis, — Ist August, 
1866. 

Attorney Conducting His Own Case— Re- 
tainers -- Conferences — Instructiovis.j - An 
Bttoraey conducting his own case is not entitled 
to charge for conferences. Charges for retainer 
or instructions cannot be allowed. A fee for 
settlement of evidence is, however, chargeable. 
(hodricke v. Van der Byl d' Co.,— 1871, 30. 



[Siee also Attobiist.] 

Fee for Inspoeting Looality.]— The attorney 
in a case is not justified in chargmg, as between 
party and party, for his visiting the locus in quo, 
such a visit bekig unnecessary, as coiinsel are to 
be considered competent to judge of a locality 
from a properly certified plan. McKenzie v. 
Shaw and otA^rt,— TIL, 149. 

Counsel's Fees— If asttr^s Discretion.]— The 

Court will not interfere with the Master's allow- 
ance in taxation of fees and refreshers to counsel, 
such items being purely within the Master's 
discretion as to amount. Pietermaritzburg Cor- 
poration V. GoodtciU and others,— -XH,, 186. 

— Brief Returned.] — ^Where counsel who had 
been retained and consulted, being unable to 
appear, had returned his brief on the da^ of trial : 
— Held, that no counsel's fee on the bnef should 
be allowed as between party and ^r^, the 
general rule being that when a brief is returned 
its return includes everything upon it. Dahl v. 
Behn,^UI. (March) 2. 

—Counsel Brought trcm a Distance.]— An in- 
creased fee to counsel brought from a distance 
will not be allowed as between party and party. 
Sbmblb : In regard to proceedings in the Bnpreme 
Court, counsel engaged are, in taxation between 
party and party, to be taken to be at their usual 
place of residence. Freeman v. Pietermaritzburg 
Corporation, — III. (September) 1. 

—Country Agent as Junior.]— A country at- 
torney had agreed with a firm of attorneys in 
Maritzburg to act as their agent, on condition of 
his receiving a proportion ol their receipts : Hbld, 
that where the country attorney appeared as 
counsel in the Supreme Court, in a case in which 
a member of the Maritzburg firm appeared as 
leader, the Master was right in regarding' the con- 
nection as virtually one of partnership, an^ in 
holding that the junior could not be allowed 
counsers fees or fees for instructing counsel, but 
was only entitled to a clerk's fee for attending in 
Court. Cole v. Houston,—^!!!., 244. 

— Reftfeshers.]— When the trial or hearing com- 
mtoces on one day and is concluded on the next, 
the rule may be that refreshers to counsel will 
not be allowed unless the trial occupied more than 
the time of one day's sitting, or six hours. Pieter- 
maritzburg Corporation v. OoodtcUl and others, — 
Xn., 186. 

inidaTit Hot Used.]— The application In the 
above case (Lund v. Shepstone) as to costs was tb 
be made on the evidence at the trial. The plain 
tiff's attomev, to provide against the Contingency 
of being defeated on the evidence, prepared an 
affidavit showing otlier grounds for his getting 
the costs. The plaintiff, succee^ng in his op- 
position on the evidence, the affidavit was nbt 
used. The Master, in his taxation, disallowed 
thA oo-.*^- of t'^i • nf^rlivif a"^ riTain<5t the defendant. 
Held, that ihe Master was right. Lund v. 
ShepKtoiie, May 10, 1800. 

Precognislng IJltnesses.]— One fair charge, 
to be assessed by the Master, for the precbgnltion 
of each witness examined at the trial, is allowable 
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between party and party. Lotter v. Parmewitz, — 
1870, 42. 

Witnesiei EzpenieB— Witness Not Called*] 

— In the two oases of Dickinson v. Gouws and 
Jacques v. Gouws, the action was brought on the 
orders originally given, and the declaration 
alleged non-payment by the first Ck)mmi88ioner, 
and a refasal by G. to pay the amount. The 
plea admitted the debt, but denied the refusal to 
pay, and alleged the offer above referred to, to 
enable the plaintiff to obtain payment from the 
new Commissioners. The replication denied 
every allegation in the plea. The only question 
in the case was as to the costs of the action, and 
that the Court decided as above-stated, on the 
letter, and no witnesses were called by the defen- 
dant. The Master, in taxation, allowed the de- 
fendant the costs of two witnesses (the defendant 
and his brother) who were subpoenaed to disprove 
(it was said) plaintiff's averment of defendant's 
refasal to pay. Held: — That the Master was 
right. Dickinson v. Gouws; Jacques v. Gouws, 
—May 17, 1860. 

— UimecessaFy Witnesses.]— The Court allowed 
the costs of defendant's witnesses necessary to 
prove a material fact in connection with a con- 
tract differing from that set up by the plaintiffs, 
as to which the general denial had been pleaded, 
although pluntiff at the trial admitted the fact, 
thus rendering the evidence unnecessary. Mkubalo 
and another v. Treheme, — I., 43. 

—Skilled Witness— Arohitect.]— Witnesses are 
compelled to come and give evidence, but an 
architect cannot be forced to make an inspection 
and to report. The Master ordered to fix the 
remuneration for such service, in addition to the 
usual witness fees. Harding^ Trustees v. Winter, 
—v., 139. 

— Unnecessary Attendance— Commission.]— 

The expenses of witnesses brought from abroad 
will not be allowed where such witnesses could 
have been examined upon commission, but were 
not so examined by the fault of the party pro- 
ducing them. Nor will expenses be allowed in 
the case of witnesses examined by commission 
but induced by the party to attend the Court. 
Morkel v. Howell,— Yl., 166. 

[See also Evidence.] 

—Respondent to Motion — Travelling Ex- 
penses.] — ^Respondent rode into Pietermantzburg 
from his residence, a distance of 60 miles, to in- 
struct his attorneys to oppose a motion in the 
Supreme Court ; — Held, Uiat a respondent who, 
in order to defend himself, is obliged to make an 
affidavit, can charge for the expenses of his 
journey in and out of town for that purpose. 
Such a charge, however, must be limited to the 
reasonable expenses actually incurred, including 
food for man and horse. CoUett v. Grey, — VI. , 189. 

— Detention of Witness.] — Where a witness had 
been called on both sides, out had been detained 
by the defendant after he had given his evidence, 
HxiJ>, that the party so detaining a witness was 
liable for the expenses incurred trough the de- 
tention, unless it were otherwise arranged. 
UcKemie v. Shaw and others, ~~Yil.i 149, 



—Party to Cause— Plaintiih.1— On taxation as 
between party and party, the Master disallowed 
the expenses of the two plaintiffs (a firm) as wit- 
nesses. They were the only witnesses called for 
the plaintiffs, who had obtained a verdict for 
£350 damages. The Court (Connor, J., having 
referred to Flower v. Gardner, 27 Law J., C. P., 
56, and Davey v. Durrant, ib.. Chancery, 603) 
reversed the Master's disallowance. Per Habdino, 
C.J. : In allowing the plaintiff his expenses as a 
witness, there is the danger of his having already 
received them in the jury's estimation of the 
damages. Browne v. Crowder, — 13th September, 
1866 

Expenses of the plaintiff, a bank manager, 
allowed ; also those of his clerk, though not 
examined. London and South African Bank v. 
Behrens,—lS70, 28. 

The general rule is that the plaintiff must 
foUow the forum of the defendant. Where the 
plaintiff, a broker, resided in Eimberley, Held : 
— That he could only be allowed, in taxation, 
his actual travelling and a witness's daily fee, no 
charge being authorised for loss of time and 
possible business profits. Beit v. Trubshawe, 
Vm., 163. 

— Defendant.]— A defendant, attending as a wit- 
ness at the trial of an action, may be allowed in 
taxation such a sum as the Master may consider 
to be the fair and reasonable expenses of such 
attendance. FoJis dt Co. v. Stafford,— VH,, 12 ; 
WiUU V. S«card,-Xn., 172. 

—Scientific or Expert Evidence.]- A fair and 
reasonable sum may be allowed (even in the case 
of a motion) for the expenses involved in procur- 
ing the evidence of expert or professional wit- 
nesses. Pietennaritzhnrg Corporation v. Goodwill 
and otheTS,—Xn., 186. 

—In Criminal Cases. — See Criminal Law. 

(b) Scale of Costs. Magistrate's Court Case. 

S. sued V. a Kafir native, for rent of huts, and 
for damages for cutting wood on her farm. Plea : 
1st. General issue. 2. That the place where 
the alleged trespasses were committed was not on 
S.'s farm. 3. That V., being directed by S. to 
leave her farm, he had applied to A., a neigh- 
bouring owner, for leave to be on his (A.*s) farm, 
that A. had pointed out the boundary, and that 
he (V.) had settled on A.'s side of such bormdary. 
It appeared that for some time S. and everyone 
else tliought that Y.'s huts were on A.'s side of 
the boundary, but recently there had been a fresh 
survey and change of the boundary line, and it 
was alleged that by that change V.'s huts were 
shown to be on S.'s side. There was no agree- 
ment by V. to pay rent to S., and he did work 
for A. for the leave granted for being on his farm. 
The only evidence as to any cutting of wood 
after S. claimed the new boundary line, and gave 
notice of it to V., was to an amount in value 
scarcely appreciable. The Court held that there 
was no case for rent, that a question of title wns 
not raised, and (Connor, J., dissenting) that 
there should, in respect of the wood, be judgment 
for S. for M. (farthing) damages, and to pay the 
defendant's costs, save suoh an (unQVQt M the 
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defendant woold have had to have paid in the 
Magistrate's Court on a like judgment. Ter 
CoNNOB, J. : The Court might have dismissed the 
Action on the principle de minimis lex non curat. 
Seheepen v. Un/elatelwa,—26ih March, 1861. 

The Judge at a trial before a Jury, in Septem- 
ber, 1862, at Pietermaritzburg, had given no 
costs, and had directed that in taxation as 
between attorney and client, no higher costs 
should be allowed than there wouldhave been 
if the action had been brought in the Resident 
Magistrate's Court. The defendant J. had told, 
in effect, his attorney C. that he would not hold 
him bound by this order. C. accordingly made 
out his costs and sent tiiem to L. before taxation ; 
L. tiiereupon reminded him of the Judge's order, 
and that he intended it should be acted on while 
he would add " for costs out of pocket, Ac," 
what was equitable ; and objected to C.'s bill as 
too high. C. now applied on notice to L. to have 
the Judge's order set aside so far as it directed 
taxation of L.'s costs to be as if the action were 
in the Magistrate's Court. On the application, 
L.'s original instructions to C. were produced, 
showing that he opposed the plaintiff's claim on 
a question of title, inter aHa^ that he had also 
suggested the retaining of the Attorney-General ; 
tiiiat before the filing of his pleas C. had offered 
to the opposite attorney to settle the case by L.'s 
giving transfer of the land, on the plaintiff's 
paying expenses of survey and interest on the 
purchase money, and each side paying their 
own costs of tiie action. These terms were 
refused ; and on L.'s being informed thereof by 
C, he wrote that he was glad they were refused, 
that he would have required interest at 12 per 
cent, and payment by the plaintiff of all costs. 
The action was for transfer of land sold by L. 
as agent for B., and for £100 damages for the 
delay in transfer. The jury found a verdict for 
the plaintiff, and id. (farthing} damages. The 
Coort set aside the Judge's order, so far as it 
directed taxation of L.'s costs as if the matter 
had been in the Magistrate's Court. Per 
Harddjo., C.J. : The action could not have been 
brought in the Magistrate's Court, as semble 
e^&j action for transfer involves a question of 
title. Per Connor, J. : The Judges can order the 
attorney personally to pay the costs of a parti- 
cular application, but an order such as that 
objected to is unwise, as the attorney cannot be 
prepared to show at the trial, as he showed at 
this application, that he was not to blame ; the 
client's right to refuse payment, or to sue on 
aooount of the attorney's negligence, and the 
roles of taxation as between attorney and client 
afford sufficient protection, and what was pro- 
posed by this order was an innovation. Per 
Fholips, J. : It was stated at the trial that the 
order would not be enforced against the attorney, 
and the Judge's object in making it was to 
record his opinion that the attorneys ought to 
have insisted on their clients not going on with 
such an action in the Supreme Court. Compton 
V. Lamport,— Slat January, 1863. 

Application for provisional sentence on a note 
for £16 against several defendants— some of 
whom resided in Durban and some in Pieter- 
maritzburg. Per Curiam : In this case the costs 
are not to be confined to the costs in the Magi- 

*^^i Q9W^ fM f4i ^e M60clM)t« 90uia not be 



sued together there.— 3facZ«vy v. Robertson, 
—March 1st, 1864. 

Application for provisional sentence on a bill 
of exchange for £10. The defendant, the drawer, 
lived in Durban, and the bill was drawn there, 
but was pa^ble at Pietermaritzburg. The 
defendant objected to not being sued before the 
Besident Magistrate at Durban, and asked to 
have the application dismissed, or if granted, 
there should be no costs. The Court ordered 
provisional sentence with costs as in the Magi- 
strate's Court. Solomon v. SoZmon,— 80th Sep- 
tember, 1863. 

The defendant and plaintiff living in different 
Magistracies, and judgment for £10 damages for 
assault being given against defendant, costs were 
also given. Per PmLiPS, J.: There ought on 
the merits to have been only nominal damages 
and no costs. Per Melleb, J. : The action was 
a fit one to be brought into the Supreme Court. 
Eoldstock V. Brunyee, July 28th, 1864. 

An action in the Supreme Court for provisional 
sentence on a promissory note is not for the 
purpose of costs an action which might, by reason 
of its being within a Magistrate's jurisdiction, 
have been instituted in a Magistrates' Court. 
(Law. 22, 1889, Sec. 58.) Anderson Bros, v. 
Harrison^ — XI., 29. 

Where two defendants reside in different 
Magisterial divisions, the Supreme Court will not 
limit l^e costs, allowed to a successful plaintiff, 
to the Magistrate's Court scale, even though the 
claim may have been within the jurisdiction of 
the inferior Court. (Law 22, 1889, Sec. 68.) 
MitcheU v. Mamod and another , — ^XI., 202. 

Liqaid Docoment. Law 25. 1865.] — A 

notarial bond is to be deemed to be a mortgage 
bond for the purposes of costs in provisional 
actions. Freeman v. Zietsman, — IV., 37. 

— Defended Case.]— For the purpose of taxation 
of costs, a defended provisional case is to be 
considered as such, fro^i first to last. lb, 

— PromisBory Note with Pledge.]— A docu- 
ment of the nature of a promissory note, but 
which purported to pledge a ship and cargo, 
though not a mortgage bond, is not, for the pur- 
poses of costs, a ** liquid document of debt " as 
defined in Section 2, Law 25, 1865. Edwards v. 
Moore,— X.y 170. 



(c) Taxing Officer and Allocatur, 

In an action before a Besident Magistrate, M. 
sued R. on a tailor's bill. R. sued in reconvention 
on costs due to him by M., who had been a client 
of his. The Master had, without objection by M. 
or his advocate, taxed and certified these costs ; 
and the Magistrate stopped evidence as to the 
items in the bill, holding the Master's certificate 
conclusive. On review, the Court held that the 
costs not being in any suit, the Master's certificate 
was not binding, and the claim in reconvention 
was sent back to the Magistrate for investigation 
and decisipa. ^Ulan Y. i2ob^t«,— September U| 
X860, ' 
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The Begidirar of ft Ciitmit Court is not the 
proper officer to tax oosts in any matter not before 
the Circuit Court. In re JfiZiwj,— VII., 153. 

ProTUtonal Sentence on lUocaiur.— See 

PBOVISIOMiOi SeNTBNOS. 

Amended Bill.] — Semble:— An amended bill 
may be rendered for taxation, but the attorney 
must be limited to the amount of the bill origin- 
ally rendered. Bciker db LaughUm v. Bond^ — 
TI.. 86. 



(d) Review of Taxation. Practice, ParttcularB. 

Application on behalf of the trustee of an In- 
solvency to review the Master's taxation of oosts. 
The taxation had been finished on 28tii August. 
On 27th December notice of an application for 
attachment for non-payment of costs had been 
given, and on 2nd January this had been dis- 
missed for an irregularity. The notice of the 
application to review stated that it would be 
'sought in respect of the taxation of the whole 
bill. Counsel objected that after so much delay 
there ou^ht to be an affidavit under Rule 4 (1846) 
to explam the delay, and also the items to be 
reviewed ought to be referred to specificallv. The 
Court overruded the first objection, but ordered a 
schedule referring to the items objected to, to be 
furnished. Per Habdimg, C.J. : In these applica- 
tions to review taxation, the practice has not been 
to require affidavits. Per Connob, J. : The mode 
of referring to the items objected to should be by 
their date and the No. under the date. Per 
PmTiTiTt»a, J. : There ought also to be an intima- 
tion whether the amount or nature of the charge 
is objected to. In re Bahbs, — 6th January, 1863. 

On the above case coming on on the adjourned 
day, counsel for the application said that he could 
not proceed as he had not been furnished by the 
trustee's attorney in Durban with a schedule of 
the items objected to, the opposite counsel applied 
to have the application dismissed with costs, and 
the Court ordered accordingly, the costs to be 
paid hj the trustee personally. In re Babhn^ — 
13th January, 1863. 

— Ifter Eieoation LeTied.]— The costs of the 
action were adjudged to plainti£f. The costs were 
taxed on the 18th of the month. Execution 
issued and was levied on the 19th for the amount 
In the Master's allocation, and that amount was 
paid by the defendant in a day or two. After- 
wards, on the 24th of the month, the plaintiff 
applied to have the taxation reviewed, so as to 
increase the amount of costs which he would be 
entitled to. Held, that the plaintiff having taken 
out and levied execution, could not have the 
taxation reviewed. Pepworth v. i2yd«r,— July 
24th, 1860. 

—Remittal Ur Maiter— Practice. ]~Beference 
to Master to scrutinise the taxation of bills of 
oosts by the Registrar of a Circuit Court, and to 
report as to the items in the bills. WiUis v. 
Seward,— XLL,, 172. 

Where, upon a review of the Master's taxation, 
new facts, not before the Master, were put in 
evidence, Hbi4>;— That the bill of costs should 



be referred back for taxation in the Hgiit of sndi 
fresh evidence. Rddeman v. Margary and another, 
— Xni., 117. 

— No Costs On.]— No costs are given on review 
of taxation. Brooks' Trustee v. Shaw,—V.y 92. 

(e) Between Attorney and Client. — See ATtOBKKT. 



IV. Sbcubity fob Costs. • 

Proper Time fbr Ipplioation.]— An applica- 
tion by defendant for security for oosts will not 
be granted after filing of plaintiffs declaration, 
Per Habding, C.J. : Such applications should be 
made at the time when appearance is entered, or 
as soon as possible afterwards. Per Connob, J. : 
An application for security must be made very 
quickly after the commencement of a suit, the 
rule being a strict one. Finaiwial Corporation 
and another v. S/wrW,— 1871, 173. 

The Court will not order security for defen- 
dant's costs until a certificate from the B^istrar, 
showing that appearance has been entered, is 
produced. Brayshawe v. Percy Hope dt Co., — 
1871, 74, 90. 

Demand For.] — There is no rule that a demand 
should take place prior to an application to the 
Court for an order requiring security for •costs. 
Otto V. Gri/fm,— 1872, 63. 

Non-resident Porei^er.]— Security for costs 

ordered to be given by plaintiff, a non-resident 
foreigner, suing, by his agent in this Colony. The 
action being for £5,300, security in £100 ordered, 
with liberty to defendants to apply thereafter for 
increased security. Pierrot v. Langlois, — I., 229. 

Parties* Domicile— Discretion of Coort.]— 

Plaintiff sued defendant for defamation, in saying 
that he had failed discreditably at Hamburg. It 
appeared that his defence w'as one of privilege, 
the truth of the alleged defamation being main- 
tained. Defendant applied for a stay of proceed- 
ings until security for costs should be given, on 
the ground that plaintiff, who was an adien, had 
no domicile in the Colony, to which he had come 
on speculation, and intended to return to Ham- 
burg. In reply, plaintiff alleged that, having 
come to this Colony six months before, he had 
entered into business negotiations for a partner- 
ship which were broken off by reason of the 
alleged defamation. That he intended to settle 
in Natal, if he succeeded in business, and to 
bring his family out from Hamburg, to which 
place he hoped ultimately to return, though he 
had no present intention of leaving the Colony. 
Held: — That although defendant was prima 
fade entitled to relief, inasmuch as plaintiff, 
being neither dvU municeps nor incola, but rather 
an advena and perigrinis, might be required to 
give security {Witham v. Venahlei*, 1 Menz., 291), 
yet the Court had a discretion, which, in view of 
the circumstances of the case, it would exercise 
by refusing the order. Strict legal domicile is, 
by custom at least, if not by law, not considered 
requisite to enable a person to sue without being 
required to give security for costs. The question 
may often be one of degree. Rosenhlum v. Marcus^ 
—v., 82. 
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— Plaintifif hjbd been trading, chiefly in Natal, for 
four years, though travelling also in the adjacent 
States. He had a residence and a banking 
aoooont in this Ck>lony, in which also all his 
property, save some book-debts, was sitaated : — 
Held, that the plaintiff was an incola, and could 
not be required to give security. Simon v. Isaacs^ 
-v., 234. 

—Doubt ai to PlaintiltB Residence.]— On an 

application for security for costs, on the ground 
that plaintiff resided in the Free State and had 
no property in Natal, it was stated, on behalf of 
. plamtiif, that he had wagons in Natal, resided on 
a farm in the Colony, and had recenUy hired an 
adjacent farm for six months. Held : — That as it 
was clear that plaintiff had been connected with 
Natal and, apparently, also resided there, the 
application should be refused. Treu v. Gold 
FieUh and Natal Coach Company,— VJJI., 240. 

—Landowner.] — Security for costs is not exigible 
from an absent plaintiff who is the registered 
owner of land the subject of litigation. Mayer 
and de Chazal v. Natal Central Sugar Company 
and other*,— y,, 363. 

Company in Liquidation.] — The official 
manager of a company in liquidation who is 
plaintiff in an action, may be required to give 
seeurity for defendant's costs. Durban Assurance 
amd Trust Company v. Raw, — X., 64. 

Htfi-Mjinent of Cottt in FormeF Prooeed- 

intfi.— Flamtiff's action in a Magistrate's Court 
had been dismissed with costs on an exception to 
the jorisdiction. Execution having been issued 
for the costs, there was a return of nuUa bona, 
A fresh summons in respect of the same claim 
havinff been taken out in a Circuit Court, 
defendant now moved for an order restraining 
plaintiff from proceeding thereunder until the 
taxed costs of the Court below had been naid. 
The plaintiff's opposing affidavit disclosed an 
acknowledgement of some indebtedness bv de- 
fendant. Held, that the application should be 
refused. Leave, however, granted to set off the 
costs in question against plaintiff's claim in the 
Circuit Court. Redman v. PattZ,— VII., 19. 

Oath of Parties. ]— The practice of aUowina 
ttie oath of a party that he is not able to find 
security for costs, as a condition for relief, is 
obsolete, though going to show that the Court has 
a discretion. Roienblum v. Marcus, — V., 82. 

Claim in ReconTention.— The Court will not 
order seourity for costs to be given by the de- 
fendant in respect of his claim in reconvention. 
Bewmafield v. Baxter,— JH. (liarch) 88, 

Intenrening PlaintilT.] — Where applicants 
bad been allowed to intervene as plaintiffs in 
their capacity as churchwardens, and it was 
shown iliat there might be difficulty in recovering 
costs from them in that capacity, the leave to 
intervene was made subject to the applicants 
giving security for costs. Church of England 
Curaton v. CoUey,—lX., 6. 

LeaTe to 8i^ Jo^ment.— (See also Pbac- 
voi, ijeave id Ingn Jadmnent.) — Leave to sign 
iiid^TQifiiit on the ground that plaintiff had failed 



to find securi^ for costs as ordered-^refused by 
the Court, but order made that the action should 
not proceed without leave of the Court. (See ' 
Bulbs of 8th September, 1888.) Lumsden v. 
Spooner, — IX., 194. 

Form of Opder— Practice.]— The Court does 
not order security for costs to be given in cash, 
but, usually, to the satisfaction of the Master. 
Qladstone v. SJi, Loan, Mortgage and Mercantile 
Agency,— VSL,, 239. 

Mot Ordered in MotionB.]— Security for cpsts 
is not ordered in respect of applications, but only 
in actions. CeUiers v. Snyman, — IX., 266. 

On Appeal firom Girenit Court.— See Appeal. 

On Appeal to Priyy Conncil.- See Appbax*. 

On Review of Ma^itrate'i Jijiclgment- See 

Appeal. 



COUNSEL.- See Advocate. Cost^ 
pBAcncB. (Trial). 



OOUNTBRCLiAIM.— See Maobxeatb's 

COUBT. PLBADIMa. PRACfHCE* 



CRIMINAL LAW. 

1. OlTBNOBS AMD PxTNIBHiqDrr. 

2. Pbooedubi Lsp Practiqi. 

1. OfFXNCSB ASD, PiTMJSHiapiT. 

statutory Olfenoe— Igno|rauiee of LaVt]— 

Although ignorance of the law is no defen6e/yet, 
in the case of an o£fence created by statute, the 
Court will attend more to an allegation of igno- 
rance of the law where made by an emplov6 , 
charged with such an offence than if made by the ' 
person who sets up the trade, and who should 
inform hunself of the Law. Reg, v. WtUHnsont 
—I., 175. 

<«8olieitii^ to Commit" a Crime.1— By the 

law of this (x>lony, an offender may M rightly ' 
indicted and convicted of the offence of ** solicit- 
ing to commit '* a crime. It is not essential that • 
the crime should have been actually committed. 
The question is, had the accused a wicked inten- 
tion when he employed another person to commit . 
the crime? (Bex. v, Higgins, 2 East Bep., 6, 
followed). Reg. v. Ungw(^—XIL, 29i^ 
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Murder— Yerdiet of Culpable HomleideJ— 

Upon an indlotment for moraer, it is competent 
for the jury, irrespeotive of statute, to acquit the 
prisoner of murder and convict him of culpable 
homicide. And murder being composed of two 
partSf unlawful killing and killing with malice, 
while manslaughter has only the ingredient of 
unlawful killing, the jury can, under Law 10, 
1871, Section 40, acquit of part and convict of 
the remainder. Reg. v Udiya,, — XI., 222. 

Culpable Homicide— Finding on Indictment.] 

— Upon a charge of culpable homicide, the 
accused cannot be found guilty of assault with 
intent to do some grievous bcMoUly harm. An assault 
with intent must be charged as such, the intent being 
specially laid in the indictment or plaint. Upon 
a charge of culpable homicide, on proof of an 
assault which was not the cause of death, the 
accused may be convicted of a common assault. 
If, however, such assault has directly caused or 
accelerated the death of the injured person, the 
proper finding would be one of culpable homicide 
as Miarged. {Per Wbaoo, J.) Reg. v. Udhlangezaf 
—XIV., 183. 

Auaolt— How Laid in Indictment— Per 

Gallwst, Acting Judge : Assaults are not in any 
case charged in indictments by the name of 
aggravated assaults. Regina v. Cornish, — Mardi 
15, 1860. 

— Ponlihment for.] — The prisoner was indicted 
for an assault with intent to do grievous bodily 
harm; the Jury found him guilty of a simple 
assault, and the Judge sentenced him to three 
years' imprisonment and hard labour. Applica- 
tion on behalf of prisoner to have the conviction 
quashed on the ground that the sentence was 
illegal and excessive. Counsel for the prisoner 
was proceeding to read the evidence at the trial, 
but the Court (Phillips, J., absent) called upon 
him first to satisfy them that thev had the power 
to interfere. Counsel argued that though the 
punishment for assault was discretionary with 
the Judge, yet by the practice of the Cape Colony, 
that discretion was limited to a few months' 
imprisonment. The Court refused the applica- 
tion. Per Hardino, C.J. : The Law left the 
amount of the punishment to the discretion of 
the Judge, and this Court, therefore, had no 
power to interfere. Per Connob, J. : Supposing 
that when the discretion of the Judge, as to the 
amount of the punishment depends not upon 
Statute, but common Law, this Court could in- 
terfere against an arbitrary exercise of discre- 
tion, yet in order to do so it must be satisfied 
that the sentence could never be just in respect 
of the class of crimes ; and he could not say 
that in respect of the sentence in question and 
the crime, simple assault, but semble^ also with 
Hardino, C.J., the Law having given the discre- 
tion to the Judge at the trial, Uiis Court could 
not interfere. * Reg. v. Nontwenzwet — 29th 
November, 1862. 

Indecent Astaolt— Jurisdiction.]— Law 27, 

1887, Section 4, confers upon a Magistrate juHb- 
diotion to try cases of indecent assault, with the 
proviso that the accused person shall be entitled 
to a jury. The prisoner was charged with an 
indecent assault; he had not claimed a jury 
]^ore the Magistrate, but, having been indicted 



in the Supreme Court, took exception to the 
jurisdiction. Hxld: That the indictment must 
be quashed, as the Court had no jurisdiction. 
Reg. V. Barry,— X., 86. 

Yiolence— Definition.]— The ofFenoe of '* viol- 
ence" includes all use of arms or weapons for 
spoliation of property, and it is defined as ** a for- 
cible invasion of the rights of others." There is 
a distinction between public or private vU, the 
former usually implicating a collection of rioters, 
though this is not necessary. Raw v. Clerk cf 
the Peace,— v., 292. 

Injoiy— CItU lotion no Bar.]— The bringing 
of a civil action under the lex aqutlia does not pre- 
vent criminal proceedings for the same act, and, 
though the criminal proceeding fails, the civil may 
succeed, but not vice versa, since, for the criminal 
action, dolu* is requisite, while for the lex aqttUia, 
culpa is sufficient. Engelbrecht v. Van der Merwe, 
—X., 117. 

Criminal Libel— What amoontt to.]— All 

public writings or representations which reflect 
moral turpitude on any one or place him in such 
an ignommious or ridiculous light as to have a 
probable tendency to provoke private acts of re- 
venge and a breach of the peace, are punishable 
as libels. Written libel and verbid slander, 
though both subject to public prosecution, are 
usually redressed by a civil action for damages. 
But even verbal slander, in grave cases of a pub- 
lic nature, may be the subject of a criminal 
indictment, the penal actio injuriarium being no 
longer practicable : — Held, therefore, that the de- 
fendant had been rightly convicted of having 
calumniously and falsely, by words and in writing, 
accused the Colonial Treasurer, a member of the 
executive government, of a robbery of the public 
chest confided to his care. Reg. v. Moreland, — 
Phip., 38. 

— Evidence.]— Where defendant was indicted for 
libelling a public officer by anonymous letters and 
spoken wonls connecting such officer v^ith a rob- 
bery of the Treasury Chest, Held:— That it was 
not necessary for the Crown to prove that there 
had been a robbery or that what had occurred was 
not merely a theft or larceny. lb. 

It is not competent to put into a witness' hand 
a selected document, not already in evidence at 
the trial, though admittedly written by the defen- 
dant, for the purpose of comparison with the 
handwriting of an anonymous criminal libel. Pt. 

Verbal slander cannot be received as evidence 
to prove malice in a written criminal libel. lb. 

Several Charges.] — Where in an indictment for 
criminal libel, more than one separate and dis- 
tinct charges of slander upon different dates were 
conjoined in one count of the indictment: Held, 
That one slander only should go to the jury on 
that count. 16. 

Theft— Evidence.]— Prisoner was convicted of 
stealing a pair of boots from a storekeeper. There 
was no evidence that a theft had been committed 
or that the boots had been missed, and they were 
not identified by the storekeeper, though resem- 
bling boots kept by him for eaXe. Held: That, 
in the absence of evidenoe of a theft, the oonvio 
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tion was wrong. Charley v. Clerk of Feace, — 
1872, 52, 54. 

— Intentioii — Definitions.] — The defendant was 
diarged with the theft of railway sleepers. He 
stated on oath before the magistrate that he took 
the sleepers to prop up a shaft at which he was 
working as he believed and had reason to believe 
that there might be danger to life throagh the 
subsidence of the shaft unless it were propped up. 
There was no evidence either to support or dis- 
prove this statement. Hbld: (Tubnbull, J., 
diM.), That if the main object in the mind of the 
accused was to preserve life, it was not necessary 
to impute fraud when the act could be otherwise 
accounted for, and that therefore the conviction 
should be set aside, there being nothing to nega- 
tive the defence set up. Theft is fraudulosa con- 
trectatio of property for gain without the owner's 
consent. HiU-Catherim v. Clerk of the Peace, — 
XI.. 69. 

" Theft is the fraudulent handling (or dealing) 
contreetatioj for the purpose of gain, either of the 
thing itself, or even of its use or possession." 
** Contrectatio^* includes the concealment of a 
stolen thing, and the use of a thing deposited, 
pledged or lent, otherwise than has been allowed. 
It is immaterial whether the contrectatio takes 
place before or after the offender has obtained 
possession of the thing stolen. Giyasttdeen v. 
Attorney General,— XIV ,, 233. 

— Case illustrating above.] — Prisoner, who was 
in charge of an " Arab " store, invited a native 
passing along the street to come in and buy. The 
native, having purchased goods for 16s., handed 
to prisoner a sovereign and three florins, and 
ss^d for a half-sovereign as change. Having 
taken the money, prisoner dropped it into the till, 
and solicited the customer to buy other goods. 
Upon the latter declining to purchase, prisoner 
drove him out of his store and retained the whole 
of the money. Held : That the subsequent un- 
lawful dealing with the money, even though the 
first taking were legal and innocent, amounted to 
theft, and that the prisoner was therefore rightly 
convicted of that crime. Ih. 

Wilfal Detention of Stolen Property.]— 

Defendant had been charged in a Magistrate's 
Court with " having and wUfuliv retaining in his 
possession certain sheep, well knowing &em to 
have been stolen." Held : That the charge did 
not amount to theft, nor was it for receiving 
stolen goods well knowing them to be stolen. A 
person might have and might wilfully retain 
sheep, knowing them to have been stolen, and 
yet not be guilty of any criminal offence: he 
ndght claim to hold them upon a question of 
right of lien for grazing, or in some other way 
not involving criminality. As the matter was 
being treated as a civil claim, it would be well to 
leave complainant to his civil remedy. Bentum 
V. Clerk of Peace,— l,y 264, H., 28. 

Theft— Ponlshment.]— The primary punish- 
ment of theft being imprisonment or whipping, 
the Court will not vary a sentence of imprison- 
ment by imposing a fine. Oiyasudeen v. Attorney- 
G«kTai,-XIV, 233. 

-~SeQeiYin|--Hiul»and and Wife.— A reoeiving 



by a husband from his wife, of property known 
by the former to have been stolen by the latter, 
is a receiving for which the husband may be 
convicted. Reg. v. Bengetedoo, — I., 215. 

Maliciously Killing Cattle.]— The prisoner 
was indicted and convicted for maliciously 
killing an ox. The Judge reserved the point 
whether this was cattle-stealing within the Ord. 
No. 1. 1855, BO as to take the case out of the 

iurisdiction of the Circuit Court. The Court 
leld that it was not, and that the Circuit Court, 
therefore, had jurisdiction. Regina v. Gebuza, 
November 8, 1860. 

Malicious Ii^urv to Property.]— Appellant 
had been convicted by a Magistrate on the charge 
of malicious injury to property. It was proved 
that the appellant, hearing that dogs were 
worrying his sheep, had shot a dog belonging to 
an Indian at the house of the latter, there being 
no trespass to bring the case under Law 13, 1874. 
Held : That the offence was punishable crimin- 
ally, as one of violence, which has been defined 
as *' a forcible invasion of the rights of others." 
Raw V. Clerk of the Peace,— V,, 292. 

Appellant, in whose land a bull had been tres- 
passing, while the animal was being driven out 
of his enclosure, gave it a cut with a cane knife 
by which the bull was hamstrung and had to be 
destroyed. Held, that the act was a wrong one, 
though there was some excuse for the appelant. 
Except under some special rule or law, such as 
Law 13, 1874, as to dogs, no one has a right to 
seriously injure or maim another person's 
animals, even though they may be trespassing on 
his land. The appellant was therefore rightly 
convicted of maliciously injuring property. 
Nothoor Sing v. CUrk of the Peace, — VI., 85. 

Gunpowder and Firearms Laws.]— Beview 
from Resident Magistrate's Court of a conviction 
on a charge under Sections 1 and 11, of the Gun- 
registering Law No. 9, 1857. The defendant 
was an importer, and the Magistrate being of 
opinion that he had delayed to register for tnree 
days, and that, in consequence, he was within 
Sections 1 and 11, had convicted him, and fined 
him £5 on each of fourteen guns. The Magi- 
strate was personally present at the seizure of 
the guns. On opening the review case, counsel 
for the defendant proposed to read affidavits to 
show that the Magistrate's notes on the evidence 
should be amended by adding to the evidence of 
the constable who seized the guns, a statement 
that he had no warrant. The exceptions to the 
convictions were in effect that there was no 
warrant to authorise the seizure. That ^e 
defendant, being an importer, was not within 
Sections 1 and 11, but within Sections 3 and 12, 
and that the conviction was against the weight 
of evidence. The Court (Harding, C.J., dissent- 
ing) set aside the conviction. Per Hardino, C.J. : 
The Law No. 9, 1857, is a remedial Law, and is 
to be construed liberally, and the Magistrate 
being present at the seizure, dispensed with any 
occasion for a warrant. Per Conkob, J. : The 
Law No. 9, 1857, is a penal and restraining Law, 
and is to be construed strictly ; that Section 1 is 
to be understood as if it excepted cases there- 
after specially provided for; that the sections 
imposing peztiedties are to be referred tq tb^ 
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previous seotions reqiiiripg the acts referred to in 
the respective penal sections, and that no class 
or case specially provided for is to be deemed 
within the general clauses 1 and 11. Phillips, 
J., concurred with Coniige, J., in his construction 
of the Law, and was of opinion that the convic- 
tion should be set aside on the ground that it 
was against the weight of the evidence to hold 
that the defendant came within Sections 1 and 
11. The dourt refused to hear the affidavits in 
reference to the evidence, because whether they 
were admissible or not, they were unnecessary, 
as the absence of a warrant on the record was 
sufficient for the purposes of the exception. The 
Queen v. 0«Wer,--26th March, 1861. 

Review from decision of a' Resident Magistrate, 
under the Law No. 9, 1857, Section 11. The 
defendant was charged in the prosecutor's state- 
ment for contravening the provisions of the Law 
No. 9, 1857, by being found in possession of ten 
double-barrel guns, not registered in his name. It 
was objected that Section 11 created no o£fence, 
but merely imposed a penalty for an offence 
against Section 1, also that the charge ought to 
have negatived the exceptions in other sections of 
the law of cases in whicn possession of guns not 
registered is lawful. The C!ourt overruled these ob- 
jections, Phillips, J., however, doubting whether, 
strictly. Section 11 created an offence so as to 
warrant the charge of contravening the Law. 
Per Connor, J. : Wlien a Statute enacts that if a 
person do an act he shall suffer a criminal punish- 
ment, it must be taken to forbid that act. It was 
also objected that at a former trial in respect of 
five of the guns, an objection was made that the 
charge did not show jurisdiction in the Magistrate ; 
that the Magistrate reserved his jud^pnent on that 
point, and proceeded to hear the evidence, and 
subse<quently dismissed the charge on the reserved 
point ; and that, therefore, the prisoner was twice 
tried for the same offence. The Court overuled 
the objection, the dismissal of a charge not being 
as a conviction or an acquittal is, a bar to a 
further trial. Several objections were taken to 
the form of the charge as entered in Uie book of 
the Magistrate's Clerk, but these were overruled 
on the authority of Reg, v. Helps and Reg, v. 
WiUiamnon (September, 1860). Reg. v. Harcourt, 
—15th January, 1861. 

The defendant was indicted for a contravention 
of Law No. 11, 1862, by having unregistered fire- 
arms in his possession. It was objected on his 
behalf that Section 44 was to be understood as 
confined to licensed importers and traders, as, 
otherwise, the addition of these words was sense- 
less. The defendant was convicted, and the pre- 
siding Judge reserved this point for the considera- 
tion of the Court. The Court affirmed the con- 
viction. Per CoNNOE, J. : The grammatical con- 
struction of section 44 was against the defendant, 
as " every " at the commencement related to the 
three first nouns, and "or," therefore, had re- 
lation back to it as well as to " licensed," and the 
general tenour of the law was in favour of that 
construction, and the other was not according to 
English idiom. Reg, v. Thompson,— ^uiy 12th, 
1864. '' 

Two prosecutions before a Resident Magistrate, 
under Law No. 3, 1857, Section 18, for conveying 
^foyrdet for the purposes of trade without the 



permission, in writing, of the Lieutenant-Oovemor. 
The prisoner, in each case, was convicted, and 
sentenced to pay a fine of £50, and to be im-* 
prisoned for one year. Convictions, <tc., brought 
in review before Supreme Court. The charge 
entered in the book under Rule 5 for Magistrates' 
Courts in criminal cases was by mistake stated to 
be for contravening 13th instead of 18th Section 
of the Law, by conveying gunpowder, Ac, as 
above. In the statement lodged under Rule 2, 
the charge was for contravening the 18th Section 
of the Natal Law, No. 3, 1857, by conveying gun- 
powder, (ftc, as above. In the summons served 
on the prisoner, under Rule 7, the charge was 
recited as being for contravening the provisions of 
the Natal Law, No. 3, 1857, by conveying gun- 
powder, <tc., as above. The prisoner was tried on 
the summons, as the charge, instead of on the 
statement as directed by Rule 13. There was no 
direct evidence of the non-permission of the 
Lieutenant-Governor, but it was argued that that 
was to be inferred from, in one case, the travelling 
by by-paths, and in the other by this, and from 
locking up the gunpowder, and leaving Pieter- 
maritzburg on a dark night ; and in each ease, 
from the mere fact of selling to natives, which 
was illegal, under Ordinance No. 4, 1848. The 
Court (Harding, O.J., dissetUiente) reversed the 
Magistrate's decision, and ordered the prisoners 
to be discharged. Per Phillips, J. : The con- 
victions ought to be quashed, (1st) Because the 
entry in the clerk's book was the conviction, and 
was bad, as showing no offence, and especially 
none to justify the sentence ; secondly, because 
there was no sufficient evidence of the conveying 
by either prisoner ; thirdly, because there was no 
sufficient evidence of the non-permission of the 
Lieutenant-Governor. Per Connor, J.: First, 
the word " guilty " in the clerk's book had refer- 
ence to the judgment of the Magistrate, pro- 
nounced under Rule 14, and not to the entry of 
the charge in the book, the mistake in which was, 
therefore, not a ground for questioning the con- 
victions. Secondly. — There was semble sufficient 
evidence to justify the convictions save in respect 
of the question of the non-permission of the 
Lieutenant-Governor. Thirdly. — The charge 
ought to have been in the words of the 18th 
Section of being /otiTuf conveying, <&c., and semble 
a being taken (substantially) in the act, is requisite 
to maintain a charge under that section. Fourthly. 
— That there must be some evidence of the non- 
permission of the Lieutenant-Governor; and 
semble the travelling by by-paths was not in itself 
sufficient. Per HiiniNG, C.J. : First. — That he 
agreed with Connor, J., in his first position. 
Secondly. — That the statement of the charge was 
correct, and ought not to have been *' for being 
found conveying, &o." Thirdly.— That " a being 
taken in the act " was not the offence meant by 
the 18th Section. Fourthly. — That no evidence 
of the non -permission of the Lieutenant-Governor 
was requisite, but that there was sufficient evidence 
of that and the guilt of each prisoner in other 
respects of the offence charged. Regina v. Helps ; 
Regina v. Williamson, — September, 14th, 1860. 

— UnlawM PoisesBion by NatiYeJ— The mere 
fact of a native having admittedly bought and paid 
for a gun and calling it his own, the weapon being 
found rolled up in his blanket, does not necessarily 
constitute ** possession." [Habdino, C. J., dissent- 
ing] Mikalo Y. CUrk of the Peace,— 1872, 176. 
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— Peiialtj.]— Lftw 6, 1869, Section 8, gives a 
Magifitraie discretion to inflict either a fine or 
imprisonment. He cannot impose a fine with an 
altematiTe of imprisonment. lb. 

Petjury— Indictment.]— In an indictment for 
perjury foanded on a written deposition, the 
latter most be connected with the prisoner by the 
averment that he signed the deposition. Per 
Connor, J.: The proper mode is to indict for 
false swearing, setting out the whole of the 
deposition. Reg. v. Raehaelj— 1870, 33. 



n. — Pbocedube and Pbacticb. 

Defendant'! Consent.] — In criminal cases, 
the defendant's consent goes for nothing. Reg. 
V. Sco«,— L, 9. 

Jarisdietlon — Matlve.] — The prisoner (a 
native) Had been tried before a Circuit Conrt for 
rape on a native woman. His counsel at the 
tn&l objected to the jurisdiction of the Court, 
relying on Ordinance 3, 1849. The objection 
was overruled, with leave to move it in this 
Court, and the prisoner pleaded guilty and was 
sentenced. Application was now made to reverse 
the judgment on the above objection. But the 
Court, without calling on the Attorney-General, 
refused the application. Per Connob, J. : Section 
5 of Ordinance 3, 1849, must be read as if it 
contained an exception of the cases provided for 
by Section 7. Reg. v. Utyaiya, September 27th, 
1864. 

-BritiBh Subject— 26 and 27 Yic. c. 85.] By 
the Imperial Act 26 and 27 Vic, c 35, Her 
liUjesty's subjects conmiitting offences in places 
in South Africa where there is no civilised Go- 
vernment, may be tried in Natal. The prisoners 
were indicted for murdering M. in the Basuto 
oountiy. They were described in the preface of 
the indictment as '* British subjects," domiciled 
and now or lately residing in the County of 
Weenen; but, in the body of the indictment, 
they were only described as ** the said, Ac," (by 
their names) nor was there any averment of the 
Basuto oountrv not being under a civilised Go- 
vernment. The Judge at the trial amended the 
indictment bv inserting an averment to that 
effect, and adding to the names of the prisoners 
the words " British subjects as aforesaid." The 
evidence as to their being British subjects was 
their having been in Natal since mey were 
children, and their being domiciled in Natal 
lately, previous to the murder. The Judge at 
the trial told the jury that if they believed the 
evidence, the prisoners were British subjects. 
The prisoners were convicted and sentenced to 
he hanged. Application was now made to the 
Court to quash the conviction and other pro- 
ceedings, on the ground that the amendments 
ought not to have been made, and that the Judge 
had misdirected the jury as to the prisoners 
being British subjects. Cope, acting A.O., con- 
tended that by Boman Dutch Law, independently 
of the English Act, the prisoners could be tried 
at the place of their domicile for ofifences com- 
mitted out of the Colony. The Court refused 
the application. Per Hasdimo, C J., and Connor, 
J.: The authority of the Supreme and Circuit 
GoortB in Natal to try for crimes committed out 



of the Colony must be deemed to be only that 
given by the 26 and 27 Vic, c. 36 ; that the 
application here depended upon the evidence not 
wanantiug the jury in finding the prisoners to 
be British subjects ; and that that was not a 
ground for the Court's reversing the judgment. 
Per Harding, C.J. : All the amendments in the 
indictment were warranted by the Law No. 16, 
1861 ; but, without them, the indictment would 
have been bad, as not bringing the case within 
the English Act. Per Connor, J. : A foreigner 
in a conquered or ceded country does not become 
a subject of the new Sovereign ; but as Natal had 
been part of Zululand, or at least of Dingaan's 
country before its cession, Zulus in Natal at the 
cession and continuing there were no foreigners, 
and would become British subjects. Per Phillips, 
J. : The amendments were proper, and the con- 
viction was right. Regina v. Ungazane, Matyeni 
and Lugelezane, 30th November, 1866. 

The provisions of Section 4 of the Act 26 and 
27 Vic, c 35, did not apply to the Zulu 
•' Reserve," over which the British Government 
exercised direct jurisdiction by right of conquest, 
though the Act might extend to such portions of 
the conquered Zulu country as had been placed 
under the control of native chiefs, as these could 
be regarded as territories " not being within the 
jurisdiction of any civilised government." Held, 
therefore, that the Supreme Court had no juris- 
diction to try a person charged with arson alleged 
to have been connnitted in the Reserved Territory 
of Zululand. [The question of the legality of 
the defendant's imprisonment not being before 
the Court, he was not discharged.] Reg. v. 
Denton,— yi., 2G8. 

—Plea to Jurisdiction*]— Under the plea of not 
guilty a prisoner cannot rely on want of jurisdic- 
tion. The plea must be specially raised and a 
replication thereto filed. 15. 

Private Prosecution. — The defendant was 
indicted for an assault. Application on behalf 
of the person assaulted, that the Acting Attorney 
General should be ordered to give him an answer 
as to whether he would prosecute for an aggra- 
vated assault. The applicant had not followed 
the course provided by Section 13 of Ordinance 
No. 18, 1845. Held, that there should be no 
order. Reg v. Cornish, — 15th March, 1860. 

— Notice of Mandamus.] — An application for a 
mandamus upon a Magistrate directing him to 
proceed with a preparatory examination with a 
view to a private prosecution, requires notice to 
be given to the party sought to be incriminated. 
Gray v. Blaine, 1871, 8. 

— Costs.] — Appellant and another had applied to 
a Magistrate for an order binding over the 
respondent to keep the peace, and the application 
had been dismissed with costs. Held : — That the 
appellant could not contend that the Magistrate 
had acted in his capacity of a Justice of the 
Peace and had therefore no power to give costs. 
The Magistrate sits as head of his Court, and a 
party cannot select one of his capacities and reject 
the other. Per Wrago, J. : By Section 4, 
Ordinance 6, 1846, a Justice of the Peace is a 
Magistrate within the meaning of Ordinance 18, 
184^, and by Section 16 of the latter Ordinance, 
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the Court may give costs in private proseoations. 
Even if the Magistrate had started as a Justice of 
the Peace, he would, in that capacity, have had 
power to give costs. Carter v. Alexander ^ — V., 
288. 

The appellant had sworn a deposit' on charging 
certain persons with fraud, upon which the 
accused were arrested, but the Clerk of the Peace 
refusing to prosecute, the complainant declined 
to proceed further with the case. The Magistrate 
thereupon, considering the information to be false, 
discharged the accused and ordered the appellant 
to pay the costs of prosecution under Section 16, 
Ordinance 18, 1845. Held :— That under the 
section quoted there could be no private prosecu- 
tion until the Crown Prosecutor had refused to 
prosecute and his refusal had been certified in the 
plaint, As, however, there had been no plaint 
in the present case, and as the complainant, if 
required to be the prosecutor, might have refused, 
the Magistrate's award of costs should be set 
aside. Himunchal v. Clerk of the Pea^^ — X., 33. 

Indiotment — Counts.] — ^An indictment may 
contain any number of separate counts in respect 
of the same crime. Regiim v. WilkinsoUy — XI., 
210 ; Regina v. Adams^ lb. 

— Statatory Offence.]— By Section 27, Law 5, 
1876, any person "knowingly" receiving any 
article of equipment sold by a Mounted Policeman 
became liable to fine or imprisonment. Where 
the statutory words " knowingly receive or have " 
had been omitted from the summons, the defen- 
dant being convicted of a charge of having *' unlaw- 
fully purchased " certain articles from a police- 
man, Held: — That the conviction was wrong, 
there being no excuse for not following the words 
of the section. Regina v. Charlesworth^ — VIU., 
133. 

Where the offence is declared in one law and 
the penalty specified in another law, both having 
to be read and construed together as one law, it 
is sufficient to cite in a summons the enactment 
declaring the offence. Clerk of the Peace v. 
Petert and Lawrance^ — XUI., 15. 

Ppevloas Conviction.]— Where (as in Law 22, 

1878, Section 6) an increased punishment is pro- 
vided by law for a second or subsequent conviction, 
notice must be given in the summons that a 
previous conviction will be charged, otherwise the 
case must be treated as that of a first offence. 
Where such notice had not been given, the Court 
set aside the conviction in so far as it was based 
upon a previous conviction. CroU v. Clerk of the 
Peace— YUI,, 71. 

(See also Magistrate's Coubt). 

Trial — Notice of.]— Where the notice of trial 
before a Circuit Court was correctly appended to 
the indictment; Held (ELlrdino, C. J., dissenting) 
that the definition of the venue in the caption of 
the indictment as **In the Supreme Court" was 
immaterial. Regina v. Malinga, — Phip., 6. 

—Party Appearing in Person— IddresBing 
Jury.] — Where the defendant in a criminal case 
having himself commenced to cross-examine wit- 
nesses, by leave of the Court gave over that task 



to his counsel : — Held, that defendant oould not 
afterwards address the jury. Regina v. Moreland, 
—Phip.. 23. 

— Change of Yenue.]— The Attorney-General 
has the right, without giving reasons, to state 
that the ends of justice require the trial of a case 
arising in a circuit district to take place upon an 
indictment in the Supreme Court, and such state- 
ment will have great weight. In the absence of 
this ground, however, the Court will have regard 
to the ** convenience " of the prisoner, as well as 
that of the Crown, by transferring the trial to a 
Circuit Court. (Sec. 35 Law 10, 1857). Regina 
V. jBot/ui,— Phip., 26. 

Application to remove a criminal suit for 
murder from the Supreme Court to the Circuit 
Court of the County in which the alleged crime 
was committed. The Attorney General opposed 
the application on an affidavit of the Resident 
Magistrate, stating circumstances to show a strong 
feeling against the prisoner's conviction. The 
Court (Harding, C.J., absent) ordered the suit to 
be removed. Per Phillips, J. : The Court was 
bound to remove the suit. Per Connor. J. : It 
was semble not a case for ordering the removal, 
but as one of the two Judges felt bound to remove 
it, he, in a case in which the prisoner's life was 
concerned, would not oppose the order. Reg, v. 
De Lange,—Qth February, 1861. 

— Postponement.] — Application to postpone trial 
of a criminal case pending in the Circuit Court, 
Durban. The Court declined to make an order, 
the case not being in this Court. Regina v. 
Pearson, — 31st January, 1863. 

— No Legal Prosecutor.]— The Attorney-General 
had appointed the Clerk of the Peace to prosecute 
for him at the Circuit at Greytown, but on his 
way he was taken ill, and no person appeared at 
the trial, representing the Attorney-General. The 
prisoner, however, who had no counsel, was 
arraigned, and a jury empanelled, and the wit- 
nesses examined by the presiding Judge, and the 
prisoner was found guilty and senteno^. Appli- 
cation was now made on behalf of the prisoner, 
that the judgment should be quashed, and the 
prisoner discharged on the ground that there was 
no legal prosecutor. The Ciiurt [Connor, J., not 
concurring] quashed all proceedings subsequent 
to the indictment and notice of trial. The Court 
also [Mellkr, J., not concurring] made no order 
as to discharge of the prisoner. Per Connor, J. : 
The proper order would be to reverse the judg- 
ment, as the criminal rules provide that course 
only after sentence. Per Phillips, J.: The 
Court has an inherent power to quash the proceed- 
ings in such a case, and doing so implies the 
prisoner's discharge from imprisonment under 
the sentence, but the Court ought not to discharge 
him farther at present. Regina v. Unhlomasondo^ 
—September 13th, 1864. 

— Objection to Judge*B Direction.] -The prisoner 
was indicted before a circuit Court for theft from 
his employer, and the presiding Judge in directing 
the jury, laid down the distinction between theft 
and falsity, and left the case to the jury, intimat- 
ing his opinion that the evidence disclosed the 
latter crime. The prisoner having been oonvioied, 
his counsel, who had objected to the direction at 
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the Judge, obtained leave from him to bring the 
matter before the full Court, and an application 
was DOW made for an order quashing the verdict 
and reversing the sentence Held: — That the 
Court had no power to reverse the judgment of 
the Circuit Court except under the 39th and 40th 
Bnles of Court, upon objections arising upon the 
indictment, and that the application therefore 
failed in law. In criminal cases no formal ob- 
jection can be taken to the judge's summing up. 
Begina v. Finlayson, — XII., 16. 

Juries — Oath of Juror.] — The prisoner was 
tried and convicted, and sentenced to be hanged 
on a charge of murder. Counsel on his behalf 
applied to the Court for a reversal of judgment or 
oth^ relief on the ground that in the administer- 
ing of tiie oath to &e jury, the words, '' So help 
me God," were omitted. The jury were stated in 
the Judge's notes to have been sworn, and the 
Judge reported that previously to making that 
entry, the jury were asked by the Registrar 
whether they were all sworn, and he understood 
them to reply in the afi&rmative. It was not 
denied on behalf of the Crown that the words in 
qoestion had been omitted as to some of the jury. 
The Court refused the application. Regina v. 
Hannat 3, Hume on Crimes^ 316, and Miller and 
Solomims, 7, Exch. Rep., cited 4, Jurist, N, S., 
708, acted on. Regina v. De Lange, — 12th 
March, 1861. 

—Mlnortty of Juror— Ground for Reversal of 
Jldtfrnent.] — The prisoner (a nativ^ had been 
triedfor murder of a native and found guilty, and 
had been sentenced to be hung. Application was 
now made to reverse the judgment, on the ground 
that W., one of the jury at the trial, was a minor. 
This juror at the trial had objected to serve on 
the ground of his being a minor ; but the Judge 
intimating that it was too late for him to object, 
his name being on the jury list, but that he 
might be challenged peremptorily, no further 
notice of the objection was taken, and W. acted 
as one of the jury. Three of the jury differed 
from the verdict, and the affidavit of W.'s brother 
(also one of the jury) as to W.'s minority, stated 
that W. was one of the dissentients. It was 
alleged by the prisoner's counsel at the bar, that 
the counsel had heard what had taken place at 
the trial in reference to W.'s objection. The fact 
of W.'s minority was not contested now by the 
Attorney-General, but he relied upon the objection 
being known at the trial and not taken then. The 
Court [Phillips, J., dissenting] reversed the 
judgment, on the ground, mainly, that Bule 40 
(lB4i6, Criminal) was conclusive as to this ob- 
jection being a ^ound for reversing the judgment, 
and there was no exception in reference to know- 
ledge. Per Phillips, J. : The objection ought 
not to be allowed, as it must be assumed that it 
was known at the trial, and also because W. dis- 
sented from the verdict. Regina v. IJmhilingo, — 
Septonber 27th, 1864. 

—Challenge.] — The proper time to exercise the 
right of challenge is when the name of the par- 
ticular juror is called, not when all the names 
have been (^ed. The only exceptions to this 
role would be in the case of an undefended 
prisoner, who had not been told of his right of 
challenge, or where the jury in one case acts in 
the following oaae. Regina y,Fitzsimons^ — II.»87. 



Counsel— Forma Panperis.]— It is contrary to 
practice to assign counsel for the defence of a 
prisoner in forma pauperis. There would, how- 
ever, be no objection to the Registrar com- 
municating with the advocate named in the 
prisoner's petition on the subject of the case. 
Regina v. Lutyityi, — 11., 62. 

— Second Counsel.] — An objection that the 
Court had declined to allow a second counsel to 
address the Court at the close of the case, is no 
ground for interference with the judgment. Reg. 
V. JJoodh€n,—YU., 200. 

Evidence and Witnesses— For Defence.]- 

The Court will not require witnesses subpoenaed 
for the Crown, but not called, to be made avail- 
able for the defence. Regina v. Moreland, — 
Phip., 23. 

—Prisoner's Statement.]— P. was tried for 
forgery, and the Crown put in evidence his state- 
ment made by him and signed by him before the 
Magistrate, according to Ordinance 18, 184$, 
Section 37. P. was convicted and sentenced to 
one year's imprisonment with hard labour, but 
the latter part of the sentence was directed by the 
presiding judge (Connor) not to be carried out 
until after the first day of the next term, in order 
to have the decision of the Court, whether the 
case was admissible in evidence, there being these 
objections to it : — That the formalities required 
by 11 and 12 Vic. cap. 42, Sec. 18, are different 
from those in Ordinance 18, 1845, Sec. 37, and 
by Law No. 17, 1859, Sec. 1. The law of 
England on the subject is applied to this Colony, 
and, therefore. Section 28 of Ordinance 19, 1845, 
and the Cape Ordinance incorporated in it, are 
repealed by Section 10. The Court held the 
prisoner's statement admissible, and the con- 
viction good. Per Connob, J. : Section 37 of 
Ordinance 18, 1845, not being repealed, a state- 
ment taken under it is taken legacy, and is ad- 
missible on the general rule of law, that state- 
ments made by a person are admissible against 
him, and upon the authority of Reg. v. Scott (25 
L. J., Mc. 128.) Regina v. P««rw,— July Ist, 
1864. 

— Husband or Wife of Accnsed.]— The evidence 
of the husband of a person inclucfed in the indict- 
but not brought to trial. Held, to have been 
wrongly excluded. Masobina and others v. Clerk 
of the Peace— inn, 142. 

— Alleged Erroneous Interpretation.]— Where 

it was alleged that some of the words used by an 
Indian witness ought to have been otherwise in- 
terpreted, it appearing that no wrong had been 
done. Held : — That this was not a ground for 
discrediting the whole of such witness's evidence, 
or for a stay or reversal of judgment. If an im- 
portant misinterpretation were clearly shown, it 
could be remedied by the Court, or o&erwise, so 
as to prevent injustice. Regina v. Boodhen and 
others,— yjl., 200. 

—Inaudible Witness.]— The Bule of July 31st, 
1876, empowers the presiding judge to authorise 
some fit or proper person to be sworn to repeat 
truly the worcb used by an inaudible witness. 
Where it appeared that the Usher of the Court 
had, without being bwotu, so repeated part of a 
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witness's evldenoe, Held, that objection should 
have been token at the time, and that, there being 
no suggestion of inaoouracv, this was not a ground 
for interfering with the judgment. 16. 

—Interdict Against Witness Leaving Colony.] 

— Where it appeared that an official of the 
Transvaal Government was an important witness 
for the defenoe in a criminal case, interdict 
granted restraining him from leaving the Colony 
until after the next sitting of the Circuit Court 
before which the case would be tried. Regina v. 
Barkie—\U., 223. 

— Eb^penses of Prisoner's Witnesses.]— An 

order oy the presiding Judge for payment oy the 
Crown of prisoner's witnesses' expenses, includes 
those of the witnesses summoned for the original 
day fixed for the trial, which had been postponed. 
Hegirm v. Oiren,— 1872, 103. 

Defendant having been 'fully acquitted in the 
Supreme Couii on a criminal charge, his counsel 
asked for an order for payment by the Crown of 
his witnesses' expenses. The presiding Judge 
gave leave for counsel to satisfy the Court that 
defendant was unable to pay such expenses. No 
objection being made by the prosecutor, who did 
not appear, an order was granted accordingly by 
the Judge in Chambers. Reg. v. Mackeiuiey — 
Vm., 203. 

— Deposition of Accused.] — At a preparatory 
examination, the accused gave his evidence under 
Law 37, 1888. When asked by the Magistrate 
if he wished to make a statement, the accused 
replied, ♦* I have nothing more to say." Held : 
That this did not render the deposition admis- 
sible evidence at the trial. Reg. v. Udwa^ — 
XU., 49. 

— Evidence Wron|ly Admitted— Substantial 
Justice.] — Where it appeared to the Court that 
although evidence had been wi'ongly admitted by 
a Magistrate at the trial of a criminal case, yet 
that the prisoner had not thereby been prejudiced, 
that his sentence was a proper one, and that real 
and substantial justice had been done. Held : 
That the sentence and conviction should be 
confirmed. Reg. v. Xo*i,— XII., 348. 

Verdict — Error.] — The Court will not set 
aside a conviction upon affidavits by jurors that 
the verdict returned by the foreman was not in 
fact that of the majority of the jury. Reg. v. 
Newton,— imi, 110, 133. 

Communication by Jury— Record.]— At the 

trial of a prisoner on a charge of shooting with 
intent, the jury, after retiring for some time, 
returned and stated that they found the prisoner 
acted in self-defence, but was not justified in 
using a pistol. The presiding Judge directed 
them to again retire and bring in a more intel- 
ligible verdict, but they ultimately returned 
unable to agree, and they were accordingly dis- 
charged. The first finding of the jury did not 
appear upon the record. On the second trial, a 
plea of autrefois acquit was tendered, on the 
ground of this finding, and application was now 
made for an amendment of the record so as to 
show what the jury had said, it appearing that 
both cQunsel were agreed as to the words; used.. 



Held : That the record should 1)6 amended,, by 
inserting in it that liie jury, in reply to the 
question whether the prisoner was guilty or not 
guilty, had stated, " We find the prisoner acted 
in self-defence, but was not justified in using his 
pistol " ; and that the Court directed them to 
return and bring in an intelligible verdict. Reg. 
V. Pear«e,— Vn., 209. 

Sentence— Release on Security.]-;-Prisoner 

released on condition of his giving security witiiin 
a specified time, to the Master's satisfaction, in a 
sum mentioned, that he would, upon notice from 
the Attorney-General, come up at any time 
within 12 months to receive sentence. Failing 
such security, imprisonment ordered. Reg, v. 
Wimn$mi,—l., 176. 

Stay or Reversal of Judgment— GroundB 
for.] — The only grounds upon which judgment 
canoe stayed or reversed in a criminal case, are 
those specified in Rules 39 and 40 of 1846. Reg. 
V. Boodlien and others,— \U., 200. 

— Circuit Court Case.]— The Supreme Court 
cannot reverse a judgment in a criminal case 
tried before a Circuit Court, except as provided 
for by the Rules 39 and 40 of 1846. An applica- 
tion in a Circuit Court case within these rules may, 
however, be made to the Supreme Court. — lb. 

—Effect of Legal ReversaL]— Per Connob, 

C.J., sembley A legal reversal of a judgment does 
not entitle the prisoner to plead, on a further 
trial, autrefois acquit or autrefois convict. 
Qu^re: If a judgment be wrongly reversed, 
whether the prisoner, on a subsequent trial, 
might not plead autrefois convict, on the ground 
that the reversal was invalid in law ? lb. 

Appeal (see also Appeal). Hearing.] — ^The 

prisoner had been convicted and sentenced. Ap- 
plication was now made by counsel on his behalf, 
that the judgment should be quashed and the 
prisoner discharged, but the prisoner not being 
present, the Attorney-General submitted, on the 
authority of English cases, that the Court ought 
not to proceed with the application. But the 
Court ruled that after sentence, and on applica- 
tion to set aside the judgment, the prisoner being 
represented by counsel, there was no necessity for 
his being present in the Court. — Reg. v. UnMon^ 
asondo, — September 13th, 1864. 

No Appeal &om Circuit Court.]— There is no 

appeal trom a Circuit Court to the Sapreme 
Court from the judgment in a criminal case. 
Such a judgment can only be brought in review 
upon objections arising upon the indictment 
under the 39th Rule of Court. Vathagaree v. 
Clerk of the Peace,— XIII., 222. 

No Appeal on Fresh ETidenoe.] — The Court 

cannot entertain an appeal in criminal cases 
upon fresh evidence. Reg v. Newton, — 1867, — 
110, 133. 

Point Reserved— Attendance of Prisoaep J 

— Where at a criminal trial a point has been 
reserved for the full Court, it is necessary that 
the prisoner should be in attendance when the 
matter comes before the Court. Reg. v. Benge^ 
tedoo,-!^ 2X§, 
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A^i|»riBKeiiBldii of Oftenden.] — Application 
under Ordinanoe 18, 1845, Section 20, to the 
Coart for a warrant for the apprehension of H., 
said to be in this Colony, and against whom a 
Magistrate at Algoa Bay had issued his warrant 
for contravening the provisions of a Cape enact- 
ment, by leaving his master's employment. 
There was a certificate by the Attorney-General 
that H. had committed the offence of absconding 
from his master's service. The Court refused 
the application, as not within the Ordinanoe No. 
18, 1845, or otherwise in the Court's jurisdiction. 
Reg. V. Harding,— ^d January, 1861. 

D. had been arrested and taken to prison here, 
under Law No. 17, 1862, Section 2, on a warrant 
for his apprehension by the Resident Magistrate 
of G. in the Cape C5olony, for the crime of 
"fraudulent insolvency," that warrant being 
endorsed by a Besident Magistrate in Natal. 
There was no document or evidence for the 
arrest, except the walrant, but, as a matter of 
fact, there was no doubt but that the warrant 
had been issued by such Besident Magistrate of 
G. D. applied to be discharged from custody 
absolutely, or on bail. The Court (H.uu)Ino, 
C.J., dmenting) ordered the applicant to be dis- 
charged absolutely. Per Kardisq, C.J. : The 
Law 17, 1862, authorised this arrest, and he 
would not look beyond this law, but the Court 
might have discharged D. on bail, the offence 
being a bailable one both here and in the Cape 
Colony, and D. being personally within the 
jurisdiction of the Court. Per Connor, J. : If a 
local enactment and an act of the Imperial 
Legislature applying to the Colony, and on the 
same subject matter, are in conflict on a matter 
of substance, the local enactment is so far void ; 
and as Law No. 17, 1862, Section 2, was thus in 
conflict with 6 and 7, Vic. c. 34, and the arrest 
could only be upheld under Law 17, 1862, Section 
2, it was not lawful. Also that if the arrest were 
lawful, the Court not being given any authority 
to admit to bail, by the enactments on this 
subject, had no such authority. Phillips, J., 
agreed with Hardinq, C.J., as to the power of the 
Court to bail, but thinking the Law 17, 1862, 
void as being in conflict with the Act 6 and 7, 
Vic., c. 34, on a matter in which the constitution 
of England was concerned, concurred with 
CoNNOB, J., that the arrest was not lawful. In re 
Du Toit,— 22nd September, 1863. 

—Cuitbdy of Priionen— Law 20, 1880.]— A 

Zulu, who was the object of police search in 
Zululand, came into Natal of his own accord, 
and was there detained under a warrant signed 
in Natal by the Governor of Zululand. Held 
(TuBiiBULL, J., dubitante) : That the warrant was 
authorised under Section 1, Law 20, 1880, and 
that therefore the Court was precluded, under 
Section 3 of that Law, from interfering with the 
proceedings. The words "or otherwise legally 
deported" in Section 1, Law 20, 1880, had to be 
taken as including the case of a person legally 
coming into Natal. Held, further, that in the 
absence of statutory provision, the common law 
would have provided for such a case. In re 
i)int«tZtf,— IX., 257. 

Ball (tee also Apprehension Supra). — D. 
had been apprehended here under Law No. 17, 
1362, on a warrant from a Magistrate at Graaff 



Beinet, in the Gape Colony, endorsed by the 
Besident Magistrate of Pietermaritzburg, the 
offenoe stated being fraudulent insolvency in the 
Cape Colony. The Court (Connor, J., dissenting) 
discharged the prisoner on bail till the 22na 
instant, in order to consider the case. Per 
Connor, J., if the apprehension was lawful the 
Court had no power to discharge on bail. In re 
Du Toit,— 15th September, 1863. 

The prisoner's ill-health is no ground for an 
application to reduce the amount of bail, though 
it might be urged against an absolute refusal to 
admit to bail. Eeg v. Jones, — 1867, 77. 

Bail refused, where the charge was that of 
murder. Reg v. Mitt*,— 1869, 48. 

—Discretion of Court.]— A Magistrate having 
during the preliminary examination refused bail 
to several defendants charged with conspiracy. 
Held : on an application to the Supreme Court 
to fix the amount of his bail, that the Court 
should not interfere. It appearing, however, on 
a renewal of the application a week later, that 
the inquiry was still in progress. Held : That 
bail might be fixed. In re Stephens and others, 
— Xni., 165. 

Right to a Jury.]— Under the Bailway Manage- 
ment Law of 1880, certain offences were created, 
the trial of which might be remitted by the 
Attorney-General to a Magistrate, even though 
beyond the ordinary jurisdiction of a Magistrate's 
Court. Held : — That the general right to a 
jury, conferred by Law 16, 1861, did not apply to 
such special offences. Regina v. /dot, — II., 159. 

Preparatory Examination— Access of Legal 

AdYlser].— The 4th Section of Law 16, 1861, 
enacted tnat " it shall be lawful for any Besident 
Magistrate or Justice in his or their discretion, to 
order that no person shall have access to, or be, or 
remain in such room or building [in which a 
preparatory examination is being taken] without 
the consent or permission of such Besident 
Magistrate or Justice, if it appear to him or them 
that the ends of justice will be best answered by 
so doing." Held (Turnbull, J., dissentientej : 
That the Supreme Court would not interfere oy 
way of interdict to stay the proceedings of a 
preparatory examination in a criminal case, where 
the Magistrate had exercised the discretion so 
conferred upon him. Regina v. Notncaha and 
others— XIIL, 247. 

Contravention of Liquor Lavs.— See In- 
toxicating Liquors. 

ConYlots' Property.— See Convict. 

Extradition. — See Extbadition. 

Procedure in Magistrate's Court*— See Magis- 
trate's COUBT. 
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CROWN. 

I. Lands of. 
II. Pbivileoes and Prebooatives of. 

in. Ck)NTBACT WITH Gk>TEBNBCENT. — See CONTRACT. 

I. Lands of the Cbown. 

Issne of Grant.]— On a deed of grant being 
signed and sealed, the dominium of the land 
passes from the Grown to the grantee, without 
delivery of the deed. The Court will presume 
that a deed of grant purporting to issue under a 
Proclamation has been so issued, upon an appli- 
cation as required by the Proclamation. Colonuil 
Treasurer v. Coetzee,—lQ72, 28, 40. 

Nonacceptanoe of Grant.]— Where the grantee 
declines to accept a grant the deed of which has 
been signed and sealed, the Government cannot 
cancel the grant, but may sue the grantee for 
quitrent due, with a view to recovering possession 
of the land by that process. lb. 

Conditional Grant— Dominium.]— A grant 
from the Crown being subject to conditions as to 
occupation, precedent to issue, which had not 
been complied with, the mere signature of the 
Governor to the deed of grant, without delivery, 
Held, not to convey the dominium to the grantee, 
the essential of registration being also wanting. 
StBdler V. Colonial Government,— 1%72, 136. 

Waiver of Condition.]— [Per Connor, J.] 
Where the waiver by the Governor of a condition 
of grant is relied on, it must be shown to be 
distinct, and not by constructive notice. lb. 

Original Grants — Proclamation of 12th 
May, 1848 — Evidenoe.] — In an action against 
the registered owner of a farm in Natal, the 
plaintiff, who claimed to be the grantee, sought 
to prove his title by a book containing notes made 
by the Land Commissioner in reference to the 
different claims put forward. These notes had, 
it appeared, been considered, and certain lists of 
grants of first and second class farms drawn up, 
upon the claims being verified. No grants ht^ 
been made otherwise than to the persons named 
in these lists. Held : — That the note book was 
not a document upon which a question of title 
could be decided. ZieUman v. Boshvff, — 1871, 
108, 130. 

Mortgage of Land Sold on Credit System.— 

See Executor. 

Meaning of term *< Grant.*! — The term 
** grant" is used to express a conveyance from 
the Crown, whether under purchase or gift. It 
corresponds with the expression '' transfer," used 
when a private owner conveys. Chick v. Colonial 
Government, — 1877, 1. 

Construction of Deed of Grant—'' Deed of 
Sale.**]— The expression " Deed of Sale," re- 
ferred to in a grant as containing conditions 
gOTeming the grant, means the written conclitlQua 
under which the Mri^ took plaQ9, lb, 



— Road— '^Iny Road.**]— The servitude in a deed 
of grant authorising the construction of ** any 
road for the public good by order of the Govern- 
ment " means any number of roads. lb. 

— ''Authorised Roads, Watercourses, and 
Thoroughfares.**]— The usual servitude in quit- 
rent grants reserves all ** authorised roads, water- 
courses, and thoroughfares." Held, per Wraoo, 
J :— That the adjective *• authorised " qualified 
the noun *' roads," and did not qualify ** water- 
courses." The expression "any road or roads 
and watercourses," included an artificial water- 
course where piping is used. Vos v. Colonial 
Government,— tW,, 201. 

Occupation Condition.] — Defendant was the 
purchaser from the original grantee of Grown 
lands, under a deed of grant one of the con- 
ditions of which required the grantee or his 
approved substitute to "occupy and have his 
ordinary habitation " on the land, and " bonajide 
and actually reside and dwell thereon or therein 
for a period of at least six months in each year," 
subject to a fine for non-compliance. Defendant 
erected a house close to but outside the boundary 
of the land comprised in the grant, part of which, 
however, he fenced in and cultivated. Held : — 
That this constituted bona fide occupation such 
as would relieve defendant from the fine. Surveyor 
General v. Francis, — IV., 113. 

Grant Overlapping Another.]— When the 

Crown has once granted land, it has no 
further power in respect of it. A farm subse- 
quently granted cannot overlap one granted 
already, as the second grantee would have no 
title to so much of the land as had been already 
granted to another. (See now Law 39, 1888, 
Section 31.) Braithwaite v. i/art«w,— VII, 172. 

Construction of Watercourse on Grantee*s 
Land.] — Plaintiff, the sub-lessee of a quit-rent 
farm, sued the Colonial Government for a per- 
petual interdict restraining them from proceeding 
with the making of a dam or reservoir on the 
farm, from laying waterpipes and diverting the 
water of a stream, rising on adjacent Crown 
land and flowing through the farm and after- 
wards through Crown lands, for use by the 
inhabitants of a township and by the Natal 
(Government Railways. The original deed of 
grant contained the usual reservations that all 
existing water courses should remain free and 
uninterrupted, as in their present or past use, and 
also that the land should be liable, without com- 
pensation to the proprietor, sub-grantee, or lessee 
thereof, to have any road and water course made 
over any part of it for the public use and benefit 
by order of the Colonial (Government. Held 
(Turnbuli., J., dissentiente) : That in order to be 
entitled to the interdict claimed, it was necessary 
that the plaintiff should have sustained some 
actual injury by the diversion of water. The 
Colonial Government had, under the reservation 
in the deed of grant, power to make and 
construct the reservoir, and to take materials 
required for its construction from the farm, and 
to make water courses over the farm, including 
the use of and digging the soil to lay water pipes. 
Held, therefore, that inasmuch as ihe jury found 
that the plaintiff had sustained no damage (it 
ftpp«ibvin9 frQm Ae «TlcienQe HM U« wfb^r iuppl^ 
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hftd, in fftct, been inereased and improved;, and 
the Oovenunent not having exceeded their lawful 
rights, the interdict could not be granted. Vos 
T. Cohmcd Government,— XIV., 201. 

Pnrchasep's Liability for Prioe.]— A certifi- 
cate of sale and purchase of Crown lands con- 
tained the usual cancellation clause in the fol- 
lowing words : — *' In the event of any purchaser 
failing to fulfil the conditions of beneficial occupa- 
tion ... or failing to pay any annual instal- 
ment of the purchase price, the occupation 
certificate will be cancelled, all payments and 
improvements by the purchaser being forfeited 
and the sale becoming null and void.** The 
purchaser paid the survey fees and the first 
instalment of the purchase money. In an action 
instituted by the Crown for recoveir of the over- 
dae second instalment, ^e defendant claimed 
that he was entitled to be released from all 
liability upon his abandonment to the Crown of 
his interest in the certificate of sale. Held : 
that the option of cancellation rested with the 
Grown, not with the purchaser. That the Crown 
was entitled to judgment as claimed, for the 
amount of the unpaid instalment ; and, failing 
payment, that the occupation certificate should 
be cancelled, the purchaser's payments and im- 
provements forfeited, and the sale declared null 
and void, with ejectment of the purchaser and 
the Crown declared entitled to resume possession. 
Surveyor General v. Holtne»,—XII,, 266. 

Eyidence of Title.] — In an action brought by 
the executor of a deceased person, who claimed 
as grantee, it appeared that there had been no 
such claim in the lifetime of the deceased. There 
was no evidence, beyond a similarity of name to 
establish the identity of the deceased with the 
original grantee. Held : That this was an objec- 
tion which the Court could not overlook. It 
being quite possible that there was no such 
identity, the Court oould not say that there was. 
Absolution from the instance granted, with costs 
•gainst the plaintiff as executor and also per- 
sonally. Smit'i Executor v. Otto,— III. (March), 
36. 

RUOit to Suprender Lease.]— Section 9, Law 
12, 1869, enabling a holder to surrender his title 
to the Crown with a view to obtaining immunity 
from payments of rent due, is applicable to a 
lease in the same manner as to a quit rent title. 
CoUmial Treasurer v. HajrAiiw,— 1869, 207. 

Exemption from Rates.— See Infra and 

HUKICIPAL COBPOBATION. ToWNBHIP. 

HatiTe 8^[iiattep on.— See Natdte. 

Bale to Native— Liquid Document. — See 
Nativb. 

Quit Rent.— See Quit Kekt. 

n.— Pbivileobs and Pbebooativbs of the 
Crown. 

Prero^atiTe in Colonies.]— The property and 
revenues of a Colony are vested in the Sovereign, 
subject to disposal and appropriation by Uie 
legislature, and the preroeative of the Crown, 
wnen not expressly Uiwted by local 8tftt^te, is 9fi 



extensive in Her Majesty's Colonies as in Great 
Britain. No distinction can therefore be drawn 
between the rights and prerogatives of the Crown, 
sueing in respect of Imperial rights, and the 
rights of the Crown with regard to the Colonies. 
In re Jiair«on,— XIV., 224. 

Exemption from Rates— General Roles.-] 

See also Municipal Corporation. Township. — 
In England, and perhaps throughout the Empire, 
the Crown is not bound by a taxing statute, 
unless expressly brought within it. Crown pro- 
perty, however, is not exempted as such, so that 
a private occupier may be liable to rates, as the 
Crown is not affected thereby. But liability to 
rates in the tenant may affect, indirectlv, the land- 
lord, by reducing the amount of rent that the ten- 
ant would be disposed to pay. Indian Immigra- 
tion Trust Board v. Durban Corporation, — IX., 64. 

Statute Affecting.]— The Crown and the 
revenue must be expressly mentioned in a law in 
order to include them. Colonial Treasurer v. 
Co«tp«e,— 1872, 28, 40. 

Ppescription Law.]— The Crown is not bound 
by the Prescription Law. lb. 

Section 8, Law 44, 1887.]— The Crown not 
being named in Sec. 8, Law 44, 1887, as to the 
execution by a native purchaser of the certificate 
of sale and purchase of Crown Lands — is not 
bound by that section. The defence of informal 
execution not being a plea to the merits will not 
therefore avail in such a case. Surveyor General 
V. UmMugulu^—XIV., 24. 

Liability for Acts of Officers (See also Post 
Office.] — Heads of departments are not to be con- 
founded with heads of mercantile establishments 
and so to be responsible for the acts or omissions 
of their subordinates, which if they were the 
clerks of mercantile establishments, might occasion 
to their employers liability. The carrying on of 
Gk>vemment and the management of an ordinary 
business are things distinct in their nature, ^e 
interest of the public requiring that the revenue 
should not be exposed to so great losses as might 
otherwise occur to it, and that there should 0Dt be 
such temptations to institute actions against the 
public purse on the chance of juries being gener- 
ally disposed to give damages in such cases. 
Muirluad db Co, v. Aylif, —IS15, 81. 

Action Against Public Officer (See also Public 
Officer.] — ^According to the law and practice of 
South African Courts, an action for obtaining 
from the revenue money for or in respect of con- 
tracts may be instituted and judgment given 
against the proper public officer in his official 
capacity. The same procedure obtains whether 
the revenue sought to be charged is colonial or 
English. In the latter case, the Queen is not 
sued any more than if the action were against the 
Colonial Oovernment, the Colonies being as much 
part of the Queen's dominions as England is. 
Hutchinson v. Palmer, — I., 23. 

— RcYenue not LiabJe for Torts.]— The revenue, 
whether Colonial or Imperial, is not liable for the 
alleged delicta or tortious acts of officers of the 
'^ .een*B Govenunent. MutQhintifn v, Falmr^-^ 
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-^ExecntioB KgBiAnfJ—Semble, a judgment ob- 
tained against a Government officer in his official 
capacity may be executed against any Govern- 
ment property found within the Court's juris- 
diction and not allocated by law to distinct or 
special purposes. There might, however, be cases 
in which the public officer did not sufficiently 
represent in toto the Government for a judgment 
against him to bind all Government property even 
though not specially allocated. lb. 

But Held, on appeal, that a Deputy Commissary 
General could not be sued in the Supreme Court 
of Natal, either personally or in his official 
capacity, upon a contract entered into by him on 
behalf of H. M. Commissariat Department. He 
is not a corporation, and he has no property or 
assets in his official capacity which could be 
seized or attached in execution of a judgment 
against him in that capacity. It is clear that no 
portion of the Government revenue, whether allo- 
cated to a special purpose or not, could be seized 
in execution under such a judgment. lb. II., 235. 

Interdict may be Granted,]— The revenue of 
the Colony is not liable for the tortious acts of 
officers or servants of the Government. But 
although the Courts cannot give compensation 
for the trespass of its officers, they can afiFord 
relief by way of interdict restraining the Govern- 
ment from continuing the proceedings complained 
of. Where, therefore, in an action for damages 
and a perpetual injunction against the Govern- 
ment the former claims had been thrown out 
upon exceptions, Held, that the plaintiff could 
proceed with his action for the injunction, and 
to establish by evidence the alleged trespass and 
other wrongs. Vos v. Colonial Government^ — 
Xn, 337. 

Right to Legislate in Colony.]— The Crown 
by proclaiming its intention of summoning a 
Legislative assembly, under Royal charter, in a 
Colony, thereby incapacitates itself from legisla- 
tion in that Colony. Bislwp of Natal v. Wills^ — 
1867, 3, 60. 

Per Harding, C.J., and Cope, J. : The Crown 
ha A right to legislate in a Crown Colony posses- 
sing a council of official nominees, the latter not 
being an " independent legislature." (Phillips, 
J., dissentiente,) Per Cope, J. : Even under the 
Charter of 1856, the Crown had such power of 
legislation by virtue of the Royal Supremacy. 
Biifhop of Natal v. Gr^m,— 1867, 115, 124, 138, 
157. The same v. Walton,— imi, 111. 153. 

Per Connor, C.J. : The Privy Council has held 
that, when the Crown has constituted in a Colony 
a legislature distinct from itself, and without 
reserving to itself a power of concurrent legisla- 
tion, so that the Colonial legislature is, in that 
sense, independent, the Crown cannot while that 
legislature subsists itself legislate. Letters patent 
granted by the Crown are, therefore, invalid, so 
far as they purport to effect legislation. Church 
of England Curators v. Colley,—YIU. 221. 

Creation of EcHes'a«jt»f»?.1 foTT'^H.^ -Tlv the 
Act 1^> of Gnailts I., tho C'owu li.i.s no power to 
create any new or additional tribunal for ecclesi- 
astical or spiritual matters. Although, therefore, 
tiie Crown may establish in a conquered or ceded 



colony any law or body of laws it thinks lit, any 
such body of law so introduced cannot be made to 
defeat the Imperial Act. Bishop of Natal v. 
If afa,— 1867, 8, 60. 

Priority of Crown Debt.1— As the receipts of 
the Natal Government Railways form part of 
general revenue, and are subject only to appro- 
priation by Act of the Legislature, a debt due to 
the Railway Department for the oiurriage of goods 
is a preferent claim within the rule laid down in 
Mawson^s case (14 N.L.R., 224). In re Egner, 
XIV., 270. 

Unpaid Fine.] — ^Under Roman Dutch Law, 
the Government has a preference for debts duebj 
collectors of revenue, and has a tacit mortgage 
on the goods of persons indebted for taxes, 
whether real or personal, for excise, customs, 
or other revenue. The Crown has therefore & 
priority over all concurrent creditors in respect of 
a claim for the amount of a fine imposed by a 
competent Court, payable to the Crown, and 
unpaid. Although the State has no hypothec 
over fines or penalties imposed in respect of 
criminal offences, it has priority over other simple 
creditors in respect of the costs and expenses of a 
criminal proseoution. But where the penalty has 
been ascertained by the finding of a competent 
Court, it becomes a judgment debt due to the 
Crown, and when proved in insolvency, is payable 
in priority to other competing claims. Sach 
priority is not affected by Law 13, 1887, under 
which the tacit hypothec of the Crown is limited 
in claims for rent. In re Mawsony — XIV., 224. 

—Rent.] — ^A claim by the Colonial Government, 
for rent of a ferry for upwards of six months, 
Held, To be preferent. In re ifortcd,— XIV., 
61. 

—Moneys Payable under Coolie Laws.]— See 

Indian Immigrant. 

Royal Supremacy OYer Church.] — Per 

Connor, J. : The doctrine of the Royal supremacy 
oyer the Church as an estate of me realm do<» 
not apply to the clergy of a voluntary association 
who, quoad that supremacy, are only affected as 
ordinary subjects. Bishop of Natal v. WtHU^— 
1867, 3, 60. 

Suit by Servant for Vatfe8.]~(See also 
Public OrFicER.) — The Colonial Government is 
liable to be sued by its servant for wages or salary 
in lieu of notice, such being an action ex contractu 
and not ex delicto, an action arising out of a tort 
founded on a contract being maintainable as an 
action on contract against the Colonial Govern- 
ment. Lyne v. Colonial Govemmentf — XI., 
176. 

Appeal Against to Privy Council— Securi^] 

— where in an action against the Colonial Go- 
vernment judgment had been pronounced in 
favour of defendant with costs, Hsld: That on 
the plaintiff appealing to the Privy Gounoil, there 
should be execution of the judgment without any 
security d-^ rt'stUnaido KMng roquireu. I j.^ v. 
Colonial Government, — XIV., 255. 

Action i^nst OoYeniment by Judge.]— 

Bee Judge. 
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liKht to ReeoTOP Penalty.!— Where a penalty 
is crailed by statute, ncything being said as to who 
may reoover it, and it is not created for the 
benefit of the party aggrieved, nor is the offence 
against an inaiyidaal, snoh penalty belongs to 
the Crown, and the Grown alone can maintain a 
suit for it. In re itfair«on,— XTV., 224. 

Bond in Favonr of Crown. — See Pbovibional 

SK!rrENCB. 



ni. — COMTIUCT WriH GOVEBNMBNT.- 
CONTBACT. 



-See 



CROWN LANDS.— See Supra, 



CRUELTY.— See Husband aiid Wife. 



CURATORS. 
L AnLrrsif. 
n. OuBATOBs Bonis. 

1. Appointment and Release, 

2. Rights, Duties, and Liabilities. 
8. In Particular Cases. 

I. CiTBATOBs Ad Litem. 

To Minop.— See Minob. 

To Married Woman.— See Husband and Wife. 

Appointment of OlBcer of Coort.]— There is 
an objection to an officer of the Ck)urt being a 
corator ad litem, but where it appears that no one 
else is willing to act, the Usher or Messenger may 
be appointed to act in that capacity. Adams v. 
Adams,— L, 68. 

n. CuBATOBS Bonis. 

1. Appointment and Release. 

Apjiointmeiit (See also infra.'] — The nsnal 
practice is to direct the Master to appoint a fit 
and proper person as curator bonis. Where, how- 
eTer, the Master had approved of the curator 
designate, the Court, though unwilling to alter 
the practice, made an appointment without the 
nsnal reference. In re WhiU,—Yl., 147. 



1.] — On the recovery of a lunatic, 
OMdiGaQy certified, his estate released from 



ouratorship, the curator's accoonts being con- 
firmed. In re Aitken,—ni., 219. 

Order granted releasing curator and his sureties, 
the appointment having been made pending proof 
of a wUl, and it appearing that accounts had been 
filed and the will duly proved. In re Peel, — IX., 
260. 



2. Rights, Duties, and LiabiUties. 

Improper Dealing With Ward*g Estate.]— 

At the instance of the curator of a lunatic, the 
Court granted an interdict (in default of security) 
against sale in execution of property bonded to 
respondents, on the ground that a prior bond over 
the same property in favour of the estate had been 
wrongfully cancelled by a previous curator, and 
an action was about to be instituted to reinstate 
ihe bond. Per Connob, C.J. : It is the duty of a 
curator to administer and not to give away the 
trust property. McEwan's Curators v. Pieter- 
maritzburg Corporation. — V., 800. 

In respect of their power to deal witii their 
wards* property, curators of lunatics are in a 
similar position to guardians of minors, and are 
alike forbidden without the authority of the 
Court, to sell property belonging to the trust 
estate, such transactions being absolutely void. A 
mortgage is not such property as a curator can 
sell without authority, and the cancellation of a 
mortgage bond, without consideration and money 
value passing to the estate, is, a fortiori, bad in 
law, being a donation of the character of mere 
destruction. Such transactions are equivalent to 
a sale by a mere stranger, and do not pass the 
property. In no case may the dolttn of a guardian 
— whether solvent or not — injure his ward. For 
the sale of movables also, die authority of the 
Court is requisite, and even so, according to our 
practice, if not in strict law, in the case of 
perishables. 16., VI.. 209. 

The curator of a lunatic advanced to his brother 
a sum of money from the lunatic's estate, on the 
security of a mortgage bond, purporting to be a 
first charge on immovable property in a borough, 
alUiough, in fact, there were prior bonds to the 
Corporation for the balance of purchase price. 
Subsequently, his brother being desirous of ob- 
taining further advances, the curator, without the 
authority of the CouH, cancelled Ihe bond in 
favour of the lunatlo'B esUirte, as well as the prior 
bonds to the Corporaiion, a further bond being 
thereupon passed, in favour of the Corporation, 
over the same property, for the amount of the 
advance. The curator then took a fresh bond 
from his brother, in favour of the estate, of like 
amount to the original bond, and over the same 
property, but as a second charge, and subsequent 
to the mortgage to the Corporation, thus giving 
the latter a preference, to the detriment of the 
estate. As a consequence of these acts, the 
curator was removed by the Court, and his succes- 
sors in office now sued the Corporation to have 
the cancellation of the lunatic's bond declared 
null and void, and to reinstate that bond as 
preferent to the defendant's mortgage, save as to 
the bond in their favour for tiie balance of 
purchase price. The main defences were, that 
defendants had given value for their bond ; tiia^ 
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they had acted bona fide and in ignorance of the 
law ; and that the curators' surety bond should 
first be exoussed. Held :— That the plaintifiFs 
were entitled to a judgment, declaring the can- 
cellation of the lunatic*s bond to be null and 
void, and establishing the preference claimed. 
That, as to the prior bonds held by the defendants, 
they having been intentionally novated, by sub- 
stitution of one bond, the Court could not restore 
them to their former position, unless, Sbmbls, on 
behalf of persons iui juris. 16.,— VI., 209, 221. 

—Remedy Atfaintt Snretiet.] — In an action 
arising out of the wrongful act of a curator, there 
is no authority for the defence that the sureties of 
the defaulting curator should have been first sued. 
On the contrary, if so sued, it might be a question 
whether they could not claim cession of action 
against the parties liable to the trust estate. Id., 
—VI., 209. 

Cancellation of Ward*g Bond— Registration 
— Payment.] — It is desirable that some evidence 
of payment should be required, in the Registrar 
of Deeds* Office, when the cancellation, by a 
curator, of the bond of his ward, is applied for. A 
mortgagor paying ofiF a bond belonging to a person 
under ouratorship may safely pay to the curator, 
but he should see that the payment reaches &e 
curator. lb. 

Parohase of Trust Estate.]— The curator of 
an estate being secretary of a company, one of 
the directors of which (also the auctioneer) bought 
the estate at a judicial sale:- Held, tiiat the 
purchase was bad, bavins regard to the decision 
In Baxter v. Beningfield (4 N.L.R., 143). Connor, 
C.J., dtibitatUe whether it were enougn, to make 
a purchase be palam, to declare the principal 
after the sale {vide Trustee). Evanses Executors 
V. Mayer and De Chazal,—Y., 193, 323. 

Mortgage of Estate— Repairs.]— Where it 

appeared that house property belonging to the 
estate of a lunatic required to be repaired in 
order to be made fit for sale, the Court authorised 
a mortgage on the property to meet these and 
other expenses necessary to protect the interests 
of the trust estate. In re McEwan,—YJl., 39. 

Power to Sell Land.]— Order granted author- 
ising the sale of landed propertv belonging to a 
person in a state of mental childishness and unfit 
to conduct his own affairs. In re Whitelaw,— 
m. (Jan.), 32. 

Power to Buy In.]— The curators of a 
lunatic's estate authorised to buy in a property 
bonded to the estate and sold by judicial decree, 
in order to prevent the property being sacrificed. 
McEwan^s Curators v. Pietermaritzhurg Corpora- 
tion,— Tl., 806. 

Power to Sell Movables.]— Curators bonis 
may be authorised to sell the furniture of an 
unoccupied house, as '* perishable " property, for 
payment of debts. In re iJif/den,— XIII., 77. 

Security Dispensed With.]— Curators bonis 
appointed over a lunatic's property, without being 
required to give security, the lunatic being sane 
in business matters and having confidence in Iiis 
g^^ator. In re Qumbinski,—I91l, 179. 



Security Required.]- A curator bonis had 
been appomted on an ex parte application, the 
order oirecting security to be given to the Master's 
satisfaction. The Acting Master approved of the 
security given, but on a further application, by 
the plaintiffs, who were suing the curator, the 
Master reported that it was insufficient. The 
plaintiffs then moved for confirmation of the 
Master's report and for an order condemning the 
curator in the costs of the former applications. 
Held : — That both applications should be refused. 
If plaintiffs could show that the security was 
insufficient, they ought to have moved for an 
order directing new security to be given, or else 
that the order appointing the curator should be 
discharged. (The costs referred to were made 
plaintiff's costs in the action). In re The Defiance^ 
—1872, 83. 

A curator is required to give security unless 
specially exempted by the Court, or unless the 
duty is put on a public officer ex officio. In re 
WhiU, yU 147. 

Accounts and Remuneration.]— A curator's 

accounts are within the Rules of the 20th July, 
1875, as to time of filing and disallowance of 
conmiission. In re Mayer and De Chazaly — V., 
329. 

The Rules of Court of the 20th July, 1875, do 
not^eal with salvage claims. A curator is not 
expected to advance money to the estate, for 
which the authority of the Court is necessary. 
Where the Court had authorised the curator to 
make advances, the Court allowed for actual ad- 
vances a charge of 2J per cent, on his guarantee, 
irrespective of the usual conmiission dealt with 
under the Rules of Court. Ih. 

It is not the practice to require security from an 
officer of the Government who is appointed a 
curator. A special fee of £10 10s. allowed to thtf 
Clerk of the Peace, as curator of a lunatic, for 
special work in connection with claims to property. 
In re ParWn,— VI., 245. 

Nature of Office.]— The distinction between 
an executor and a curator bonis is one in name 
only. In re McKenHe,—YL., 82. 



8. In Particular Cases. 

To Lunatic or Person of Unsound Mind.]— 

Appointment in respect of propertv in Natal 
belonging to person of unsound mind in confine- 
ment in England. In re Bowes, — I., 49. 

Reference to Master to appoint curator to an 
insane person, on production of the Colonial 
Secretary's warrant under Law 1, 1868. fThe 
application had previouslv been made, and re- 
fused, on the affidavit of the applicant as to the 
fact of insanity. In re Hardy,— L, 139. 

Curator bonis appointed to inmate of Govern- 
ment Lunatic Asylum, he being possessed of 
property and being indebted for expenses in the 
asylum. In re Foley or Melville,— UL (March) 38. 

Curator appointed over the person and property 
of a person medically certified to be suffering 
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from " mental imbecility," and onable to think or 
Mt, or to manage his own affairs. In re Spencer ^ 
-IX.. lao. 

Curator bonis appointed, without reference to 
the Master, on his approval of the person pro- 
posed being intimated in Court The question of 
security left to the Master. In re Napiery—XU,, 
101. 

— InTestment of Funds.] — Where it appeared 
that a person of unsound mind was entitled to an 
inheritance of moneys in the hands of the Master, 
HiLD : — ^That there should be an appointment of 
enrators bonis of the lunatic's estate, with 
authority to the Master to pay to them the in- 
heritance with a direction for investment and 
application of the interest towards the main- 
tenance of the ward. In re Comrie^ — ^XIV., 140. 

Penm incapable of manfttfng his alEain.] 

—The Court (Conkor, J.), whDe recognisinff 
difficulties in interfering where a person had 
neither been declared lunatic, nor treated as a 
prodigal, granted an order appointing a curator 
hcrnu to deal with property of a person, who, 
since an accident, had been acting in an extra- 
ordinary manner, such as seemed to betoken that 
his mind was affected, and was thereby unable to 
manage his property. In re WHtelaWy II., 188. 

Curators appointed by the Court to take care 
of the person and pr(merty of a person of ad- 
vanced age incapable of managing his own affairs 
or tiding care of himself. In re Goto, XII., 238. 

The Master authorised to appoint a curator to 
administer the affairs of a person in hospital 
and incapable of managing his business. In re 
Diwcan,— Vm., 260. 

— Pfooediire— Rule HiiL]— In the case of an 
alleged lunatic, the Court directed the appoint- 
ment of a curator ad litem^ and that cause snould 
be shown why G. should not be adjudged a 
lunatic. The order was drawn up, summoning 
0. to show cause, as above, on this day ; this 
fomi of order appearing to have been the practice. 
On the case bdng cfJled on, no doctor was 
present, and the Court directed the case to stand 
tmtil a doctor was present to give evidence ; and 
sabsequently, on wis day, on the case being 
igain called on. A., the curator, objected to the 
absence of a summons to show cause. The 
Court held that there ought to be a summons to 
show cause served on G. and A., and that even 
seeoiding to the alleged practice, this case was 
irr^ular in A.'s not being required to show cause, 
and the case was dismissed without costs, and 
the return day of the writ extended. In re 
Groom.— January 80th, 1864. 

On an application for the appointment of a 
eorator of the person and property of an aged 
person stated to be incapable of managing his 
own affairs, the Court adopted the procedure of 
the Cape Supreme Court, appointing, in the first 
instance, a curator ad litem and authorising the 
issue of a writ to be served personally on the 
Bobjeot of the application, and on his curator ad 
Htm calling on the former to appear, either 
personally or by his cnrator, with his witnesses, 
to ihov eaaae why he should not be adiudged 



incapable of taking care of himself and managing 
his affairs, and why a curator should not be 
appointed for that purpose ; and calling upon the 
applicant to appear at the same time, with wit- 
nesses, in support of the application. In re 
Cato,— Xn., 283. 

Aged Imbecile.] — Curator bonis appointed 
over the estate and property of an aged imbecile 
confined in the lunatic asylum, upon such 
securitv being given, having regard to the 
movable property, as would satisfy the Master. 
In re 0«6om«,— 1871, 68. 

Incapacity fpom Senile Deeay.]— Curator 

bonis appointed to a person medicallv certified as 
being unable to conduct his affairs by reason of 
senile decay, there being no relatives or natural 
guardians in the Colony. In re Pateman^ — Y . , 24. 

<«Oenepal Intelleetnal Mania.*!— The Master 
authorised to appoint a curator bonis to liquidate 
debts and carry on an hotel business, the lessee 
being medically certified as suffering from 
"general intellectual mania." In re Ford, — 
Vm., 218. 

Person subject to Delations.]— The Master 
authorised to appoint a curator bonis of the 
estate of a person over 70 years of age, in feeble 
health, and subject to delusions under which he 
was squandering his property. In re fFeZcA,— 
IX., 5. 

Incapacity tliroagh Intemperanoe.]— Cura- 
tor bom$ appointed, without medical evidence, to 
conduct the respondent's business of chemist, it 
being represented that he was addicted to drink, 
and had become incapable of managing his 
affairs. The respondent interdicted from inter- 
fering with the business. In re Macpherson, — 
IX., 104. 

PriBoneF undergoing Sentence.]— The Court 
will not recognise a curator bonis of the estate 
of a person undergoing a sentence of imprison- 
ment during Her Majesty's pleasure, after his 
acquittal, on the ground of insanity, such person 
having subsequently been certified as of sound 
mind. In re Napier,— XIV ,, 267. 

Alwentee.]— Chrator bonis appointed to take 
care of property of person who had disappeiured 
and was supposed to have died. In re GooaalL — 
m., (May) 1. 

Estate of Deceased Person.]— Curator bonis 
appointed to protect the interests of an intestate 
estate, until the election of an executor dative, 
for which steps had been taken by the Master. 
In re Macarthur,--!., 64. 

Where no creditors or next of kin attended a 
meeting convened by the Master for the election 
of an executor dative, the Court appointed, till 
further order, a person, suggested by the rela- 
tives, as curator bonis in the estate. In re Robwn, 
—I., 183. 

Curator bonis of intestate estate appointed by 
the Court, where it appeared that the deceased 
had no relatives or creditors to make an election^ 
and that, the estate being over £40 in valne^ tJoM^ 
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Master was unable to appoint an ezeentor. In re 
ry/iuj,— n., 69. 

Oarator bonis appointed to act for executor and 
trustee testamentary, during the latter's tem- 
porary absence from the Colony. In re SurteeSf 
n., 113. 

Where a testator's will bad been proved in 
England, but it was not intended to prove it in 
Natal nor to act upon it, the Ck>urt appointed a 
curator of the testator's property in this Colony. 
In re Kermode,—YL, 278. 

Snlnect to proof in Natal of a foreign will, 
provea in England by the executor, it appearing 
that a meeting of next of kin could not be con- 
vened, the Master authorised to appoint a curator 
bonis of landed property in this Colony, with 
power to sell and obtain transfer direct, subject 
to payment of duties, and without prejudice to 
creditor's claims. In re Harvey,— IX., 21. 

Curator bonis appointed to deal with landed 
property in Natal, the foreign executor beins 
absent from the Colony. The order was granted 
on the understanding that the debts should be 
called in, the sale duly advertised, and the nett 
balance of proceeds remitted to the foreign 
executor. In re Brewer,— JX,, 103. 

The Court will not, on the application of a 
mortgagee, make an order appointing a curator 
bonis of the estate of a deceased person, so as to 
facilitate the recovery of the amount of a bond 
due by the estate. Proceedings should be taken 
on the bond. Dada cfr Co. v. Mahoiaed and 
another,— XI., 281. 

In a case of sudden death, reference made to 
the Blaster to appoint curators bonis in respect of 
the property of the deceased, the executors of 
whose will resided out of the Colony, and whose 
movable property and live stock required to be 
taken care of. In re Rigden,—XII., 353. 

Estate of Unezempted NatiYe.]— In an ap- 
plication for the appointment of a curator horUt 
of movable property believed to be in the hands 
of the employer of a deceased native and to belong 
to the estate of the latter, Held :— That there was 
no precedent for a reference to*the Master in 
respect of such an appointment in a native's 
estate. Semble, the Supreme Chief might in such 
a case appoint a curator. In re Carri(^e,—X., 
165. 

Of IntolTent Estate.— See Insolvxnoy. 

Of Companv in Liquidation.]— Order granted, 
ex parte, auworising the Master to appoint a 
curator of the business of a company in liquidation, 
subject to the Master being satisfied as to the loss, 
which, it was represented, would accrue from the 
business being stopped. In re Natal and Gold 
Fields Coaching Service,— JX., 27. 

Beference to Master to appoint a curator for a 
company ordered to be wound up, pending ap- 
pointment of an official manager. In re Natal 
Tea Company,— XI., 238. 

fVf Purposes of Transfer.]— Curator bonis 



appointed to give transfer of land to a tnntee, 
there being no person in the Colony authorised to 
make such transfer. In re Stevenson, — IX., 208. 

Pending Settlement nnder Judgment]— 

Curator appointed to manage a sugar estate pend- 
ing final adjustment of accounts between the 
parties pursuant to a judgment of the Privy 
Council and an order of the Supreme Court 
thereunder. Baxter v. BeningJUld, — IX., 168. 

Of Ship and Cargo.]- Leave granted to sue 
curator of ship and cargo for damages arising 
from acts done bv him in a private and official 
capacity, as well as in that of curator. In re 
The I)efiance,—l%n, 60. 

Of Partnership Estate.— See Pabihbbship. 



OURRBNCY.— See Judokiht. 



CUSTODY OP OHILDRBN.-See 

MiNOB. 



CUSTODY OP LUNATIC.-See 

CUB^TOB. LXTNATZO. 



CUSTOM.— See EviDBNCB. Plbidino. Salb. 



CUSTOMS. 

DntiaUe Imported Goods — Samples.] — 

Jewellery brought to the Colony by sea not for 
specific sale but to be used as san^iles, are 
" goods '* within the meaning of Section 31 of the 
Customs Ordinance. Collector of Custonu v. 
Gor$t and FeZdmaim,— 1878-9, 14. 

— Ooods for Personal Consumption.]— The 

quantity of dutiable goods as to which the 
Customs regulations should not be enforced oa 
the ground that the goods are for personal con- 
sumption and not for sale ought to be very small 
indeed. Ten boxes of cigars is an excessive 
quantity. lb. 

—Liability to Porfsiture.]— A person importing 
goods to Natal is bound to ascertain the Customs 
regulations. If he assumes the port to be a free 
one, he does so at his peril, and renders dotiabld 
goods liable to seizure. 16. 
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'^filM ItatNt**— FNM#nPi.]— The pro- 
•ednre in tfa« oue of a oontraTention of the 
Customs Ordixianoe saoh as maldzig a ** false 
MBtent " fihoold be by oivil process and not by 
criminal information. R$gina v. Scott^ — I., 9. 



DAMAGES. 

I. In Spkcul Cases (See also various titles in 

the Digest), 
n. Measubb or. 

L In Spbcul Cases. 

Qain agakisi WrmurdoMP'g Sitate.]— The 
estate of a wrongdoer is liable in damages to the 
heirs of the injured person for violence or assault 
inflicted on the deceased. After UtU contettaHot 
saeh liability was formerly in solidum^ bat in 
other oases only so far as the heirs have been 
enriched by property coming to them from the 
wrongdoer. The more modem law, however, 
does not carry such liability beyond what has 
eome to the heir from the estate of the deceased. 
EngeWrtcht v. Van der Merwe,—X., 117. 

The eiecntors of a deceased person oliumed 
damages from defendant for having assaulted and 
beaten the deceased, inflicting injuries causing his 
death, whereby his estate had suffered damage 
Hbu>:— That the defendant was liable to the 
executors, as custodians of the estate, for pecuniary 
detriment occasioned thereto. But that, as the 
law cannot (nresume a connection between death 
and actual damage, in order to show a cause of 
action there must be an averment in the pleadings 
establishing a connection between the death and 
the alleged loss to the estate. Leave granted to 
amend ttie claim in this respect lb. 

Claim by Saprlrliig Spouie.— See Husband 
AMD Wife. 

Fop BraMh of ContnMt.— See Contbact. 

SaI£. 

For Nonpayment of Money.]— Damages for 
nonpaym^it of money are, as a general rule, 
satisfied by interest, unless mala fides can be 
proved. FogweU v. Lubon-Berlyn Company ^ — V. , 
323. 

Fop HalieioiiB op Roeklets Action.— See 

AcnoN. Interdict. 

FopCappiep'sHetfligence.— SeeCABBiEB. Smp. 

Mispeppetentation by Sellep.— See Sale. 

Fop Tfaveatened Ii^Jupy.]— A threat to do an 
illegal act against property can, of itself, give no 
cause of action for damages, however suitable 
oooaslon it may be for applying for an interdict. 
Sospioion of ground for fear and threats of future 
)U «^ not nimloQli no Ttfar4 bein^; had, in taw. 



to vain fear {per Oonnob, C.J.) Freewum ▼. 
PietermariUburg Corporation, — III., (May) 17.. 

Plaintiff bought land from a municipal cor- 
poration, together with a deed of permission to 
use water, ruiming across it for the purposes of 
a mill, for a limited period. Having^urchased 
some plant for a new mill (the old one being 
dilapidated), plaintiff became aware that the 
construction of waterworks by defendants (the 
Corporation) might injuriously affect his water 
supply, and before erecting his mill he brought 
an action for damages by reason of loss of 
business as a miller, <&c. It appeared that the 
threatened diversion of water would be partial 
only. Held, per Williams and Cadiz, J.J. : 
That it was a question for the jury whe^er or 
not the defendant's acts were absolutely incon- 
sistent with their intention or ability to perform 
their part of the agreement, and that the plaintiff 
was entitled to a verdict, even though toe mill 
had not been actually erected. 

Per CoNNOB, C.J. : The defendants having 
never, in fact, interrupted a drop of water from 
plaintiff's mill, which had not been built, and 
the plaintiff's whole alleged grievance being that 
he feared the Corporation would at some future 
time do something which would lessen his water 
supply, Held: That, in these circumstances, 
although the plaintiff might have had good 
ground for an interdict, such a chance of pro- 
spective future injury gave no cause of action for 
damages, and that the verdict for damages was 
therefore bad in law. lb, 

Bpeach op omiBsion of Duty necessapy.]— 

There is not, in law, any damage done where 
there is not, in the person charged with it, some 
duty to abstain from some act or omission which 
causes the damage. (Per Connob, C.J.) lb. 

Fop Defamation.— See Defamation. 



n. — Measube ot. 

WpongfUl Sale in Ixecntion.— See Exeoution. 

JUsanlt.]— In an action for damages for an 
assault, in addition to the actual loss to the 
plaintiff, other circumstances such as the disgrace 
of being assaulted, have to be considered. The 
amount of provocation given by the plaintiff is a 
mitigating circumstance, but the proceedings of a 
criminal prosecution, in which the defendant was 
fined, cannot be taJcen into account. HaU v. 
Lawrence,— \U1., 178. 



Conieqnential Damages— Diipnted 

dapy.]— Where both parties bona fide consider 
themselves to be in the right, consequential 
damages refused in a disputed boundary ease. 
BraithwaiU v. Martene.—YU., 172. 

-Pleading.] — Where the declaration claimed 
damages for loss of existing contracts, and, in 
the last clause, general damages also, that would 
not, SEMBLE, admit evidence of consequential 
dainages outside such existing contracts. Walkden 
V. Natal Government RaUways, — II, 222. 

— Futuro Ppofltt«]~Whett there is not dolutf 
th# damaietW bo leoorervd te^ bo direotl^f 
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oonneoted with the thhig itself damaged; and 
(when the thing is destroyed) must be so con- 
nected with it at the time of the damage done, 
and mast be substantially certain in nature. lb. 

By the negligence of the railway employes, 
plaintiff's wagon was damaged and an ox killed 
at a level crossing. The plaintiff abandoned the 
wagon and recovered a verdict for its value and 
that of the ox, and a further sum for loss of 
business for 8 months. It appeared that at the 
time of the accident, the wagon was under a 
contract to convey goods. Held: That the 
plaintiff was entitled to compensation for loss of 
profits in respect of the contract existing at the 
time of the accident, that being certain in nature 
and adherent to the wagon, subject, however, to 
the profits which notwithstanding the accident 
could have been made. But damages in respect 
of anticipated profits under future contracts could 
not be recovered. (The authorities collected). lb, 

ExoetsiYe op Inadequate.— See Pbactice.— 
(New Trial). 

Talue of Tentore.]— The value of a venture 
as the measure of damages ought to be tested 
rather with regard to the value at the time of 
disturbance or dispossession than by the result. 
Defiance Co. v. Fo8ter,-^lS72, 159,-1873, 25. 

Plea of Fraud.]— Where there has been a 
plea of fraud which la unsubstantiated and is only 
withdrawn at the trial, the Court will be disin- 
clined to view too narrowly the amount of 
damages awarded by a jury. lb. 

Nominal Damages — Technical Wrong.] — 

Where plaintiff had dealt with defendants in such 
a manner as to entitle the latter to obtain an 
order of attachment, and the defendants had 
without authority arrested plaintiff's goods. 
Held: That although the defendants had tech- 
nically done wrong, yet as the plaintiff had 
substantially suffered no injury, he could only 
recover nominal damages. [Per Pwtt.t.tp h, J., 
diiientiente: That the defendants' illegal act 
rendered them liable for all the damage occa- 
sioned thereby to the plaintiff.]. MacOredl v. 
Murray and Burritt,— 1872, 19. 

Plaintifl, who lived out of the Colony, had 
dealt with and was indebted to defendants. 
Plaintifl came to the Colony with produce, which 
he offered to one of the defendants' firm, who 
told him to dispose of it and pay them the 
proceeds. Subsequently, on plaintiff's promise to 
pay his account from the proceeds of sale, the 
other defendant supplied further goods to the 
plaintiff, who thereupon, having sold the produce, 
squandered part of the proceeds, and, with the 
remainder, bought goods from other persons and 
left with his wagon. Defendants then, by their 
agent, stopped one of plaintiff's wagons and 
detained the goods thereon, not, however, those 
bought from defendants which had gone on in 
another wagon, the property arrested being in fact 
the goods bought from other persons. On these 
facts, plaintiff sued for dajnages for illegal 
detention of his goods. Held (Phillips, J., 
dUsentiente) : That in these circumstances, 
, plaintiff was entitled to nominal damages only, 
without QQsts, f <)r ih9 teoboioal wron^ suffered hj 



him inasmuch as his wagon and goods had been 
detained on grounds upon which £e Court would 
have granted an attachment, the result of whidi 
would have been the same loss as that claimed 
for in the present action. lb. 

Mitigating Circnmstanoes—Coiti.]— Damages 

of forty shillings awarded without costs, in an 
action for £100 damages by reason of false im- 
prisonment, the plaintiff being an ill-conducted 
person of drunken habits. JmigHn v. King.-— 
1870, 66. 

Breach of Contract by Carrier.— See Gabbieb. 
Ship. 



DBATEL 

Preinmption of.] — ^For the purposes of in- 
heritance, a person bom 62 years prior to the 
application who had led a roving life and who had 
not been heard of for 15 years, could not be pre- 
sumed to be dead. In re GledkUl,—XlI., 43. 

In the case of a person who, if alive, would be 
between 70 and 80 years of age, but who was 
believed by members of his family and other dis- 
interested persons to have died unmarried in 
South America about 50 years ago, it appearing 
that enquiries had been made, but without success, 
with a view to obtaining an official record of 
death, Hbld :— That the Court would under these 
circumstances presume such person to be dead. 
The estate, of which he would have been an heir, 
ordered to be distributed accordingly. In re 
Se%,— Xm., 74. 

Proof ot]— The fact that in the course of an 
action a witness deposed on oath to the occur- 
rence of a persons's death is not, semble, sufficient 
to justify the Master in calling a meeting of next 
of Jdn. The Master must satisfy himself on that 
point. Meyer v. Badenhorst,— 1867 ^ 301. 

A telegram giving information of death, though 
sufficient to put the Court upon its guard, is not 
such evidence of death as will justify an order 
upon the Master to call a meeting for the election 
of an executor dative. McCubbin v. Knox^ — ^XIV., 
187. 

Registration of.] — The Court will not authorise 
a Be^trar of Deaths to give a statutory certificate 
of a death that has not been duly registered in 
terms of Law 16, 1867. Such a certificate has to 
state that the death has been " duly registered." 
(Section 16, Schedule D. of the law). In re 
Evans,-— XI.. 28. 



DBBENTURB— STAMP ON.— See 

Stamps. 
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DEEDS. 

I. TiTLB Deeds. 

1. Amendment of, (See also Bottkdabies. 

Diagrams). 

2. Copies of, 

3. Pledge of, (See also Mobtoaoe). 

4. Retention of. — See Attobnet. Retention. 

5. Deposit of by Insolvent, — See Insoltenct. 

n. ExBcunoK or Deeds. 

1. Attesting Witness,— See Witness. 

2. Official SeiUs.—Qee Extradition. 

8. By Married Woman, — See Husband and 

WlTB. 

4. By Native, — See Native. 

5. Of WiUs.See Will. 

I. Title Deeds. 

1. Amendment of (See also Boundabies. Diaobams. 

Deed of Grant and Diagram — Who to 
apply.] — An application for amendment of title 
deeds and diagrams at the instance of the 
Sitrveyor Oeneiial should not be made by that 
officer bnt by the Attorney General on behalf of 
the Government. In re Sutherland,— ISll, 198. 

Mortgagee't Coiuent.] — In a deed of cession 
of a lease, the recital of the original lease was 
incorrect in the particulars of date and the period 
of duration. On an application for leave to 
amend, Held, that, the property being mortgaged, 
the mortgagee's consent should be obtained. In 
re Siwpion,— Xn., 172. 

ETidenee of Misdesopiption.]— Upon motion 
for the amendment of title deeds, on the ground 
that the transferee had been misdescribed as 
having a trust capacity on behalf of a mission, 
whereas the purchase was a private one : — Held, 
that the Court would not be satisfied with a docu- 
ment signed by all the clergy of the denomination 
of the mission disclaiming any title, supported by 
the consent of the transferor, further information 
being necessary. In re Roman Catholic Mission, 
-1869, 10. 

Tranipoeltion of Names.]— Where it appeared 
that it had been the intention of the parties to 
exchange leases, but, before the exchange was 
effected, the property had been converted into 
freehold, and the transfer deeds had, through a 
nusonderstanding, been wrongly made out as to 
the respective properties. Held : — That as the 
transferor assented, the Court, though slow to 
authorise a transposition of names, would do so 
u^er the oiroosastaaoes. In re W<nlhert—Ul» 



Trait Property.]— Deed amended (by consent) 
by inserting 5ie words " in trust for the children 
of A.— B." after the name of the transferee, where* 
it appeared that the land, without any declaration 
of ihe trust, had been erroneously registered in 
the name of the trustee, who, however, had 
always treated the property as being in trust. In 
re Boreland,—Ym., 247. 

Alteration of Transferee*! Name.]— An ap- 
plication to amend a deed of transfer by inserting 
the name of a firm, in plaoe of that of an in- 
dividual member of a firm alleged to have been 
inserted in error, refused, it appearing that the 
declarations showed a sale to the individual. The 
Court were of opinion that it was a serious matter 
to interfere with the declarations in the registry. 
In re AciUt^—lK,, 60. 

Where the oonveyanoer had passed transfer to 
the wrong transferee, in whose name ihe declara- 
tions had been made and filed, although the true 
Eroprietor had dealt with the property as owner, 
y paying ofF bonds, Held : — That the Court 
could not authorise an amendment of the transfer 
deed by altering the transferee's name. (In re 
AeiUt, vide supra, followed). In re Button, — 
Xm., 137. 

Rearrangement of Subdivisions.]— The Court 
will not order an amendment of deeos of transfer 
and diagrams reflecting a rearrangement by con- 
sent of subdivisions. Such an exchange should 
be effected by transfer. In re Natal Land and 
Colonisation Company and others, — 1870, 54. 

-Evidence Required.]— On an application for 
amendment of a deed on the ground of the 
transferee being wrongly named therein. Held : — 
That the affidavit of the applicant's attorney, as a 
rule, would not be sufficient, but that there should 
be an affidavit from the party claiming to be 
wrongly named in the deed, or from someone 
having better acquaintance with the applicant. 
In re Paverd,—XU., 104, 

Adjoining Proprietors — Transposition.] — 

Bectification of mistake of adjoining proprietors 
authorised by consent, and the deeds ordered to 
be amended accordingly by transposing the 
transfers. In re Mayne, — I., 157. 



2. Copies of. 

Authorised.] — Order granted for issue of 
certified copies, where the original title deeds had 
been sent to England and pledged there, although 
no bond had been given. In re Few, — 1867, 157. 

Issue of certified copies authorised, where it 
appeared that the title deeds were held by solicitors 
in London who asserted a lien. In re Moreland, 
—1869, 84. 

Issue of certified copies may be authorised at 
the instance of a trustee in insolvency, where it 
appears that the deeds have been parted with in 
connection with an uncompleted sale by the in- 
solvent. In re Williams,— IHIQ, 6. 

The Begistrar of Deeds authorised to issue a 
p«rUfls4 oop7 ol ft Imm , the orl(inftl doomeat, 
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prodnoed to the Goart, being much worn and 
tattered, Applicant to deposit the original in the 
Begistry of Deeds. Ex parte Tunnier^ — II., 50. 

Where it appeared that the original parchment 
deeds of grant were shrivelled and useless from 
the effects of a fire which had destroyed &e 
premises in which they were kept, the Court, in 
authorising certified copies, ordered the originals, 
if not completely destroyed, to be lodged with the 
Begistrar of Deeds. In re CooA^,— XII., 64. 

ReftasecL] — The Court declined to grant an 
order for copies while it seemed probable that the 
originals were within reach. In re MiddUboroughy 
—1870, 78. 

Notice of Application for.] — ^An advocate 
holding deeds on account of unpaid costs is 
entitled to notice of an application for certified 
copies. In re £2Zio»,— 1870, 23. 

8. Pledge o/.— (See also Motitgaqb). 

Hatnre of Decda.] — Title deeds of immovable 
property are of the nature of the immovable 
property itself, and cannot be pledged, so as to 
bind the land, otherwise than with the formalities 
requisite for the mortgage of the property itself. 
Wilhelm*8 EstaU v. ShepsUme.—lSlS—dy 1. 

Effect of Pledge.]— Pledge of title deeds con- 
fers no interest in the land. Moses Levi dt Co. 
V. Colonial Ban*,— 1869, 34. 

4. Retention of, — See Attobney. Retention. 

6. Deposit of by Insolvent, — See Insolvency. 



n. — ^Execution of Deeds. 

1. Attesting TTttncM.— See Witness. 

2. Official Seals and Warrants, — SeeExTBAnmoN. 

3. By Married Woman, — See Husband and Wife. 

4. By Native, — See Native. 

5. Of WiUs,—Bee Will. 



DEFAMATION. 
I. In Pabticulab Cases. 
IL Dauaoes. 

III. Pleading. 

IV. Pbivileobd Communication. 
V. Vebbal Injubt. 

VI. EVIDBNCB. 

Vn. Otheb Mattebs. 



I.— In Pabtioulab Cases. 

AotioB Between Partnen.]— A partner may 
sue his co-partner in a personal action, such aa 
one for damages by reason of defamation, un- 
connected with the partnership property. HiUier 
V. Darw,— Vm., 196. 

Action by Public Oflleep— Fair Comment— 
Pablio Interest— PFlYilege.} — See also infra, — 
Defendants published in their newspaper state- 
ments, communicated to third parties by native 
messengers, charging a Qovemment officer with 
improper conduct. The statements, which were 
afterwards published in a Parliamentary Blue 
Book, were proved in evidence to be false. Held : 
That although the publication might fairly be 
called a matter of public interest, yet as it 
assailed private character, was without privilege, 
and was untrue, the publishers were liable in 
damages. There is no such thing as a fair 
comment upon false facts. If a privileged com- 
munication be without the implication of malice, 
Uie onus of proof rests on the plaintiff; but if 
there be no privilege and the matter is merely 
one ot public interest, writers ought to be oarefol 
of their facts when they assail private character. 
Shepstone v. Davis,— IV,, 136. 

The public acts of a public man may lawfully 
be made the subject of fair comment or criticism, 
not only by the Press, but by all members of the 
public. But there is a distinction between oom- 
ment or criticism and allegations of fact, sach as 
that disgraceful acts have been committed, or 
discreditable language used. Where defendants 
had falsely charged the plaintiff, a public officer, 
with speclBc acts of misoondbct, and then, assum- 
ing the charges to be true, had proceeded to com- 
ment thereon in offensive and injurious terms, 
asserting that the statements were true: Held, 
that no privilege attached to such publications. 
Shepstone v. Davis dt Sons (on appeal) — VIL, 166. 

Medical Man Giving Certificate of Insanity.] 

— The defendant, a Doctor of Medicine, gave a 
certificate to the effect that the plaintiff was suffer- 
ing from an aberration of mind, which made it 
imperatively necessary to put her under restraint 
with the least possible delay. This statement 
was communicated by defendant to a Magistrate 
and to the police, and the plaintiff sued for 
damages in respect of such publication, which 
had been made without reference to the pro- 
visions of Law 1, 1868. It was proved in evidenoe 
that the plaintiff^s conduct had been of a violent 
and startling character ; that her husband believed 
her to be insane, and that the defendant had 
opportunity of observing her behaviour : — Held, 
per Wbaoo, J. : That such a statement was prima 
facie libellous in its character, and had been 
published on an occasion which was not privileged. 
As, however, it had been made without maUoe, 
with an honest belief in its truth, and had not 
been proved to be false in fact at the time of 
publication, judgment should be given for the 
defendant. Tait v. Schulz,— VIL, 40. 

By Witnegg or Pleader.]— There is no dis- 
tinction between defamation in the course of 
legal proceedings by a witness and defamation in 
pleading, Lumley v, Owen,— XII, (September) 
13* 
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B7 tha law of EngUmcl, a witness is privileged 
AS to any statement which he may make in the 
coarse of his evidence, even though he has acted 
malafidey with actual malice, and with a know- 
ledge that the statements were false (Dawkins v. 
Rokiby, 45 L. J., Q.B., 8). By our law, however, 
an action for defamation is maintainable against 
a witness. Lumley v. Owen, — HI. (September) 13, 

Defendant had made an application to the 
Court, on his own affidavit stating that the plain- 
tiff was an habitual drunkard and unable to 
manage his own affairs, and praying for the ap- 
pointment of a curator bonis. Hbld : — That the 
plaintiff had cause of action. Sehblb : Such a 
case would be an exception to the general rule 
that the action does not lie until the proceedings 
in the course of which the alleged libel took place 
had been concluded or abandoS^d. lb. 

Attack on Attoniev*B Character.]— Plaintiff, 
an attorney, had acted on behalf of a client in an 
action brought against the latter by a reputed 
member of defendants* firm of printers and 
publishers. The action was in respect of an 
unpaid draft in return for money lent, and the 
plaintiff took the exception that there was no 
legal proof of dishonour, upon which the case was 
dismissed. At a further hearing, on a fresh 
summons based upon another ground, the case 
was again dismissed on a plea of rea judicata. 
The defendants then published a leading article 
in their newspaper, charging plaintiff, inter alia, 
with having defended sukl protected his client 
against a just claim on a technicality. The 
airtiole repeated and impliedly endorsed, certain 
defamatory words said to have been used at the 
hearing of the case, and contained comments in 
terms holding the plaintiff up to ridicule, and, in 
effect, denounced him as a rogue and swindler. 
HiLD : — That such conmients were an injustifiable 
attack upon individual character, and could in no 
way be regarded as a fair discussion of a public 
matter, or of the abstract question whether the 
defence which the plaintiff had made use of was 
right or wrong. Baker v. Davis (& Sons, — II.. 50. 

Gonummication ai to Clergyman.]— Plain- 
tiff, a clergyman of the Church of England and 
Dean of a Cathedral, sued the defendant for 
damages by reason of a slander published con- 
cerniug him, by defendant, to another member of 
plaintlirs congregation, such slander consisting of 
an imputation of drunkenness. Defendant pleaded 
that members of the congregation being interested 
in plaintiff's character and conduct, it was the 
defendant's duty to aid any other member in 
enquiring into any detrimental reports. Held, 
per CoNNOB, J.: That the occasion was not 
privileged. Gray v. Solomon,— 1S7 1, 48. 

Crimliial Libel. — See Cbuonal Law. 

By Beeretary of Company— Pleading.]— The 

declaration was also for a libel against the plain- 
tiff by the defendant, without alleging that the 
libel was auUiorised by the company. The libel 
vas stated to be in oonneotion with proceedings be- 
fore a Magistrate on a criminal charge against the 
late Secretary of the Company, charging him (plain- 
tiff) with complicity with such secretary in fraud in 
oonoection with the company's agency for plain- 
tiff. I| wag e)(oe]^ tlMt w 0ompan7 were not 



shown to be liable, and that the libel was not in 
a matter connected with the purposes for which 
they were established. The Court overruled the 
exception. Per Harding, C.J. : The authority of 
the secretary of the company to libel would 
properly be made out by the evidence, and the 
company had, under the Ordinance, power to 
institute criminal proceedings. Per Connob, J. : 
Under Ordinance No. 4, 1849, where an action is 
instituted against the company by its secretary, 
any allegation in the declaration in respect of the 
defendant must be taken to refer to the company ; 
and there was, therefore, here a charge of a libel 
by the company, and the libel being alleged to be 
connected with the agency was sufficient to show 
its being in a matter within the purposes of the 
company. Per Phillips, J. : This was not the 
time to make the objection taken by the exception. 
Bergtheil v. 2'jimfrM«,— November 30, 1860. 

Against Schoolmaster — PriYileged Com- 
monioation.] — Plaintiff's children had attended 
a school of which defendant was master. In a 
letter written by defendant to the Government 
Inspector of the school, in reply to an enquiry by 
the Inspector as to defendant having refused to 
readmit the scholars, certain statements were 
made relative to the conduct and character of 
plaintiff's children, with an expression of defen- 
dant's opinion that the presence of the boys 
would demoralise the school. Held : — That the 
communication to the Inspector was privileged ; 
and that, there being no proof of malice (the onus 
of which lay on the plaintiff) the defendant was 
not liable. James v. OldJield,—XU., 266. 



II. Damages. 

Pleas in Mitigation of.— See Plbading infra. 

Evidence in Mitigation of.— See Evidence 
infra. 

To be Assessed by Jorv.]— The assessment of 
damages in an action for defamation is peculiarly 
the province of the jury, and such damages are 
not limited to the amount of pecuniary loss which 
the plaintiff has sustained. Shepstone v. Davis 
d' Sons (on appeal) VU., 166. 

Offer to Compromise.]— Where a defendant 
who sued for £1,000 damages on account of defa- 
mation had, after filing of defendant's plea, 
agreed to compromise the matter for £10 and an 
apology. Held, that this was a circumstance for 
the jury to consider. Gray v. Solomon, — 1871, 
48. 

Sorroonding Ciromnstances.]— In estimating 
damages in an action for defamation. Held, that 
having regard to the surrounding circumstances 
of an ecclesiastical controversy, heavy damages 
should not be given. Moodie v. Davis and Sons, 
—1867, 123. 

See also cases under Practice. — (New Trial.) 



m. — Pleading. 

Res Gestcs.]— Where, as the outcome of differ- 
enoes l^etw^eu j^urtowEs, tb^ delsadan^ h^ |al)« 
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lished a notification cancelling a basiness power 
of attorney in his co-partner's, the plaintiff's, 
favour, Hbld : That this might be averred as a 
ground for damages in plaintiiT's declaration, in 
an action for defamation against defendant, the 
advertisement being part of the ret gesta, and, 
shown by the declaration, calculated to have a 
significant effect in connection with the alleged 
Ubel. HUlier v. Davw,— VIH, 195. 

Ezaot Words must be set out.]— The exact 
words alleged to be defamatory should be set out 
in the declaration. Rosenblum v. Afarcti«,V., 141. 

AlteFnative Claim for Damatfes.]— Plaintiff 
in an action for defamation, claimed in his 
declaration for damages, but offered to reduce 
this claim to a nominal amount on receiving a 
written admission that the slander was untrue, 
and that he had acted with fidelity. Held : 
That this could not be objected to, the plaintiff 
being entitled to aver facts or to make an offer 
so as to show the jury that money damages was 
not his main object, even though that might 
dispose them favourably towards him. HUlier v. 
Darw,— Vm., 195. 

IneleYaney — Exact Words — Effect on 
Reoipient— Malice.] — In an action for damages, 
founaed on a defamatory letter sent by defendant 
to a person with whom plaintiff was about to 
enter into partnership, the declaration averred 
inter alia (6) That defendant was imder no 
obligation to disclose information to plaintiff's 
intended partner. (7) That defendant could 
have ascertained the truth by enquiry. (8) That 
defendant had made other statements which, 
combined with the former one, had further 
injured plaintiff. (9) That defendant had de- 
clined to retract or make amends. Defendant 
filed exceptions, on the grounds that the libellous 
words were not set out at length, nor was it 
stated in what language they were written, nor 
whether they were understood by the recipient. 
That the clauses (6), (7), (9) were unnecessair 
and irrelevant. That clause (8) did not set forth 
the words used nor the person to whom the 
further statements had been made. 

Held : That as to (6), (7), (9), irrelevancy was 
not a ground for objection, but for an application 
to strike out the irrelevant matter. That the 
exact words ought to be set out, but there was 
nothing to show that the declaration did not 
contain them. The exception to clause (8) should 
be allowed, inasmuch as the facts stated amounted 
to evidence of malice, which was a matter for 
proof at the trial and not proper for a plea. As 
to whether the words were understood by the 
reoipient, that could properly be pleaded in 
defence. Rosetiblum v. Marcus^ — V., 141. 

Tender accompanying Plea of Justification.] 

— Semble, in a case of defamation, a tender to 
avoid litiffation accompanying a plea of justifica- 
tion would be of no avail should the libel be 
untrue. Crocker v. Doig and Murray, — I., 111. 

Impugning PlaintiiTs Character.]— See also 
EviDZNgs infra. Defendant in an action for 
damages may plead, by way of mitigation of 
damages, specific facts as to the plaintiff's 
Ohm^, XfO^Hf T. PofNUtHti,— 1870, 89. 



Person to whom spoken — Defendant's 
Capacity.] — Where defendant, a native, was 
alleged to nave spoken defamatory words at the 
hearing of a case in Ck)urt. Held : Tliat it was 
not essential that the declaration should aver to 
whom the words were spoken, nor, with reference 
to privilege, whether they were used by defendant 
as a witness or when addressing the Court 
Chadwick v. FaJtu,— XI., 174. 

Defamatory Words in Foreign Language.] 

— When defamatory words spoken in a foreign 
language are relied upon, they must be set oat in 
that language in the declaration, with a trans- 
lation ; and there must be an averment that the 
person or persons to whom the words were uttered 
understood their meaning. lb. 

Facts in Mitigation of Damages.]— Plaintiff 

sued the proprietors of a newspaper for damages 
in respect of an idleged libel concerning his 
conduct as a police officer in Zululand. The 
plea was that the alleged libel was a fair com- 
ment upon a matter of public interest and the 
conduct of a public officer acting under the order 
of Government, published in ^e course of de- 
fendants' business, without malice and with a 
belief in its truth, the defendants averring their 
willingness to publish any denial on the part of 
the plaintiff. On exception to these pleas as irre- 
velent, bad in law, embarrassing and no defence 
to the action, Held : That the exceptions should 
be overruled. Facts which are no defence to the 
action may be pleaded in mitigation of damages, 
though they need not be stated as so pleaded. 
If such facts are to be relied on in mitigation, 
it is fairer that they should be pleaded in order 
to give notice to the other side ; otherwise, where 
the plea is merely the general denial, evidence of 
specific mitigating circumstances may be ex- 
cluded on the ground of surprise. The Court 
may be depended upon to distinguish between 
what is no bar to the action and what are facts 
in mitigation of damages. Mansel v. Davis and 
Sons,—X., 4. 



IV. Privileged CoifMUNiCATioNS. 

Parliamentary and Legal Proceedings.] — 

Qu(ERE : Whether the Act 3, 4 Vic, chap. 9, sec. 3, 
protecting the publication of abstracts or extracts 
from documents ordered to be printed by Parlia- 
ment, is applicable to Natal ? But even if it were 
so applicable, it could not extend to a document 
not ordered to be printed, where the libellous 
matter was neither an abstract nor an extract 
therefrom. Qucbre : Whether subsequent publi- 
cation in a Blue Book ordered to be printed after 
the libellous publication, would be any defence ? 
Shepstone v. Davis db Sons^ — IV., 136. 

Fair and accurate reports of proceedings in 
Parliament and in (Courts of Justice are privileged, 
even though they contain defamatory matter 
affecting the character of individuals. But as it 
has been held that this privilege cannot be ex- 
tended even to the report of a meeting of poor law 
guardians, at which charges of misconduct were 
made against their medical officer, it does not 
apply to a report of statements made to the 
Bishop of Natal, and bv him transmitted to de- 
(sndaots, or tQ stattmeots aukU to thf dttf&tati' 
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tqtorter, at an interview with him, bj messengers 
on their way to lay a complaint before the 
Goremor. Ih, (on appeal) YII., 166. 

Comments on Publie Offloer.— Ftde »upra (I.) 

Commnnleationi m to Qer^yman.— Fu2« 
n^a (I.) 

Deposition.] — PlaintifF and defendant were 
officers in the pablio service at a tune when there 
was a robbery of the Treasury chest. While 
living in plaintiff^s house, defendant discovered 
and read a letter relative to the plaintifTs private 
affairs, from which, and other matters coming 
onder his observation, he imagined that there 
were grounds for suspecting the plaintiff, and he 
mentioned his suspicions to several public officers, 
including the Grown Prosecutor, none of whom 
considered them sufficient to justify public enquiry. 
Some time afterwards, defendant spoke on the 
sobjeot to the Acting Attorney General, mention- 
ing his previous reports to the Grown Prosecutor, 
and, a preliminary examination being instituted, 
defendimt, who was summoned as a witness, made 
a deposition reooxmting all his statements to the 
law officers and in the deposition. In an action 
for damages in respect of the statement made to 
the Acting Attorney Qeneral, Held (Harding, 
C.J., dissenting): That although the bofia Jide 
deposition of an honest witness in a judicial 
prosecution was undoubtedly privileged, there 
was no such privilege where malice was proved ; 
and that the defendant had shewn malice by his 
reading of the letter, by his persistence after an 
explanation of the circumstances, and by his 
reiterated communications to the law officers, as 
proved by the depositions. [Per Habdimo, G.J., 
distenUente] : That the deposition could not be 
received as legal evidence of the previous con- 
versations referred to in it, and that malice was 
not deducible from the other circumstances of the 
case. Symons v. Foster ^ — Phip., 13. 

Commnnioation in Discharge of Duty.]— 

Where a publication is fairly made by a person 
in the disdiarge of some public or private duty, 
whether legal or moral, or in the conduct of his 
own affairs, in matters where his interest is con- 
cerned — in such a case the occasion prevents the 
inference of malice which the law draws from 
unauthorised communications, and affords a 
qualified defence, depending on the absence of 
actual malice. If fairly warranted by any reason- 
able occasion of exigency, and honestly made, 
such oonmiunications are protected for the 
common convenience andiMrelfare of society ; and 
the law has not restricted the right to make them 
witiiin any narrow limits. (Toogood v. Spyring^ 
1 G. M. and R., 181, cited). James v. Oldjkld,— 
XIL,256. 

Communication Between JLttomey and 
dient— See Attosnet. 



V. Verbal Injury. 

General Rules.] — There is no distinction in 
principle, as to civil liability, between written and 
spoken defamatory words. With regard to the 
latter, all malicious evil speaking, publicly, by 
ODSfsnon of Another, ii aotiom^bl^ as i/^uriat 



the ingredient of special damage not being 
essential, save as affecting the amount. Nor is it 
essential that the evil speaking should involve a 
criminal charge. When the words, though 
calumnious, are true, it would appear that an 
action may only successfully be defended when 
exposing the truth is for the public interest. 
There must, generally speaking, be express or 
implied animus iiyuriandi, which may be gathered 
from the nature of the words or acts, but is 
generally open to be negatived by evidence to the 
contrary. [Harper v. Posnot, II., 78, 92, 181, 
qualified.] Fradd v. Jaequeliut — HI. (July) 8. 

What is Blander.] — It is not slander to con- 
demn a particular act. It is slander to use action- 
able words describing the plaintiff's character. 
"Liar" and "impostor" are actionable terms 
(Phillips, J., dissenting). Jardine v. Marshall^ 
—1869, 168. 

Words Spoken in BhLA,]—Rixa is, in general, 
only a defence when it may be apparent to by- 
standers that the opprobrious words are not used 
by way of express charge, but in commotion of 
mind, and as a retaliation ; and that, as abusive 
epithets are proceeding from each of the com- 
batants, such words are immediately, as it were, 
compensated by what has been said or is being 
said, by the other. Fradd v. Jacqueline — III. 
(July) 8. 

Per Gadiz, J. : Mere vulgar abuse, as a retort 
or tu quoqtie, is not ground of action, even though 
the words used, in their ordinary sense, imputed 
the crime of theft to the plaintiff. In such cir- 
cumstances, however, no coste should be given. 
Per GoNNOR, G.J. : Though the circumstances 
under which the words were used would afford 
good ground for mitigation of damages, yet the 
public accusation of an honest man, involving a 
criminal charge, cannot be made with impunity. 
(There being a difference of opinion, no order 
was made.) Harper v. Posnoty — II., 92. 

Oriminal Sense of Words used.] — Per 

Williams, J. : The words used were not action- 
able without proof of special damage. The use 
of the word " thief " is only actionable when it 
implies a criminal charge, If the word were 
only used in a quarrel, and it was not shown that 
any damage resulted from it, it is not actionable 
in a civil court. In the present case, the words 
not being used to imply a specific charge, but 
being so much vulgar abuse, the action for 
damages failed. lb, 181 

Plaintiff, having had refreshment in de- 
fendant's tavern, left without paying for it and 
was followed by defendant, who in the presence 
of others, called him a Uiief and a scoundrel, 
and in the course of the altercation, violent 
expressions were used by both parties. An 
action for damages ensued and the Magistrate 
before whom the case was heard, at the close of 
plaintiff's evidence, dismissed the action, on the 
ground that the word " thief " was not used in 
its criminal sense, that no special damage was 
shown, and that the decision in Harper v. Posnot 
hide supra) was conclusive against the action. 
Held : That the Magistrate was wrong in apply- 
ing the decision in the latter case, which had 
Wb wAM ftt upon diffeireot f»gts AowitiffiiM, 
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without hearing the eyidenoe in the ease before 
him. Fradd v. Jacqueline — III., (July) 8. 

Proof of Words Hted.]— It is sufficient that 
the words alleged should be substantially proved. 
Plaintiff and defendant had a dispute, in a public 

Slace, in the course of which it was proved that 
efendant said to plaintiff ** You and [another 
person named] are two damned thieves." Plain- 
tiff, in suing for damages in a Magistrate's Court, 
had set forth the slander as being that the 
defendant had called him, the plaintiff, '* a 
damned thief " : — Held, that the alleged defama- 
tory words had been proved with sufficient 
aocoracy, the imputation being that each of the 
persons named was a thief, and it being un- 
desirable to introduce technicalities with regard 
to summonses in a Magistrate's Court. Harper v. 
Pcwnot,— II., 78. 



VI.— EVIDINCB. 

To impn^ PlaiBtifTs Character.]— Evidence 
of particular acts of immorality on the part of 
the plaintiff, not being connected with the case 
nor pleaded, withheld from the jury in a defama- 
tion action, hotter v. PanneicitZy — 1869, 213. 

A special plea is necessary for the introduction 
of specific evidence to impugn the plaintiff's 
character, and can be used (or mitigation of 
damages. But if such a plea is not supported by 
the evidence, the defendant runs the risk of 
aggravating the amount Gray v. Solotnon^ — 
1871, 48. 

Juttifloation — Irrelevancy.] — Evidence in 
justification, concerning matters not analogous 
to the acts charged, is inadmissable. lb. 

PriYileged Communication.]— Where a com- 
munication had been made by the defendant, a 
public officer, to the Attorney-General, of suspi- 
cions implicating the plaintiff in a robbery of the 
Treasury chest in respect of which a preliminary 
examination was afterwards taken : — Hjcld, that 
such communication was privileged, and that the 
Attorney- General could refuse to give evidence as 
to its purport. SembUy however, that such 
privilege did not extend to conversations between 
the defendant and the Colonial Treasurer. 
Symons v. Foster, — Phip., 13. 

Want of Corroboration.]— Beviewed from a 
Resident Magistrate's Court, in which judgment 
with costs had been given for the respondent (R), 
in an action by the appellant (I), for defamation 
— for R. saying that I was the father of her ille- 
gitimate child, and referring to times of his 
having sexual connection with her. The only 
defence in the Court below was a justification of 
the statement. I., on the trial, swore to his never 
having had connection with R. She, on the 
contrary, swore to his having had connection 
with her three times, but there was no corrobora- 
tion of her evidence. R. was a hottentot, I. was 
a white man. There was no appearance now for 
R. The Court on the grounds of there being no 
corroboration of R.'s evidence, reversed the decision 
of the Magistrate with costs, without any preju- 
dice to an action by R. Per Phillips, J. : This 
Qpaolorion waato be »giY»d.at i«lUi rvlirenoe to 



the law of dflCamation and not of affiBaticm. 
Raath v. i^otoZttttf,— November 8th, 1864. 

Evidence of Malice.] — The repetition of 
libellous matter is strong evidenoe of ommttf. 
Bume V. The Weekly Newg,—JX,, 67. 

In order that the question of malioe may be 
left to the jury, the evidence need not lead to the 
conclusion that malioe existed or be iooonsistent 
with the non-existenoe ot malioe, but it is neees- 
sary that the evidenoe should raise a probability 
of malice, and be more oonsistent with its ezist- 
enoe than with its non-existenoe. Martin v. 
Pickering,— XI., 86. 



Vn.— Othbb Mattebs. 

Malice — Want of Bona-Pklea.] — When 
seriously injurious defamatory statements, ontme 
in fact, are made recklessly, contrary, even 
in part, to ascertained facts, or without any 
reasonable endeavour to discover the truth, ^e 
Court must hold that there is an absence of bona 
Jide*. Good faith should prevent any responsible 
person from recklessly and pnbliely uttering 
injurious and defamatory ohiu-ges. But if the 
defendant has stated no more than what he 
believed or might reasonably believe to be true, 
he is not liable. /&. 

Publication— What it Sufficient.]— Pnbliea- 

tion to one person is sufficient. Gray v. Solomon^ 
—1871, 48. 

Amende Honorable.]— In an action for verbal 
defamation, the amende honorable may be made 
at the suggestion of the Court and entered on the 
record without order as to costs. Baynee v. 
HuftoM,— 1867, 131. 

A prayer for the amende honorable is an archa- 
ism, and seems specially out of place where the 
alleged libel is contained in an affidavit. Lwnley 
V. Oif«i,— m., (Sept.) 13. 

Jlpology.]- An apology may be drawn np and 
signed in open Court, and nominal damagee, if 
any, awarded for verbal defamation. Uyn v. 
Livertage, 1867, 160. Jefferiet v. SAov,— 1867, 
226. 



DBLIVBRY.— See also Insolvenct. 

MORTOAOB. SaLB. 

Jloplication for.]— An ex parte application for 
a rule nin for delivery of property is contrary to 
the practice of the Court, unless it can be shown 
that there is some danger to be feared from delay. 
Notice must, therefore, be given in the usual way, 
on which a summary order may be made. Harrison 
V. Neden,—U., 9, 71. 

Upon an application for delivery of a box and 
its contents to an agent and adviser of the Zuhi 
people, the box was said to contain private 
pi^pm, but te le^oBdent ob^aed ttal. |bM 
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w«re malton ocmneoted witib and belonging to the 
Zaln Goyemmeni. The applicant, however, was 
unable to specily the contents, and the Court con- 
sidered that there being insaffioient evidence as to 
the relation of the parties, the application could 
not be granted. Grant v. Coi«wo,— VII., 196. 

Betam of Bqnhraleiit.]— In an action for 
retam of a wagon, <feo., which had been lost, the 
Coort ordered the tender of a wagon, <fto., of 
equal value to be accepted; the one originally 
hired having been detained by vit major, Maber 
?. 5paii0cr,— n., 47. 



DSMURRAGSL— See Ship. 



DBPOSIT.— See also Banks. 

Of Slidan Qood8«] — Although a thief can sue, 
for recovery of stolen property, the person with 
wbom he htm deposited it, be cannot do so if the 
true owner olaims the property, or is known to 
the depfatory. Grant v. CoU«tt,— IV., 82. 



DEPOSITION.— See Criminal Law. 



DB8BBTION.— See Hvbband and Wife. 



DETENTION. 

Be(?iew from the Court of the Besident Magis- 
trate. The action below had been by B. against 
W. for £3 38., for unjust detention of a saddle, 
and there was judgment for B. for £2 28., of 
whioh* the Magistrate stated, £1 Is. was for costs 
incuned by B., which could not be allowed in 
taxation. The action arose thus : B. having a 
fnend. P., at his house for the night, took P.*s 
borae to an hotel of which C. was the manager. 
In the morning, a saddle belonging to W., but 
which he had knt to G., who was staying at the 
hotel, was missing ; and C. having stated to B. 
that it had been taJton away on P.'s horse, B. sent 
an order on D. to deliver a saddle of his, B.'s, to 
the bearer, intending the saddle to be kept till the 
other was returned by P. C. gave this order to 

C. or rather G., who procured the saddle from 

D. and delivered it to W., stating that W.'s 
saddle was missing. It turned out that the 
saddle had not been taken by P., but it was not 
found or returned to W. iSiis was in January, 
and in March following, B. demanded the sad- 
dle from W. W. required his own to be re- 



turned first. B. then employed an attorney for 
£1 Is., and on his letter W. gave up the saddle. 
And, after this, and within about a week from B.'s 
first demand, this action was brought in the 
Resident Magistrate's Court by B. against W. The 
Court [Mellob, J., dissenting] reversed the 
Magistrate's decision with costs in both Courts. . 
Per Connor, J., and Phillips, J. : The detention 
of the saddle by W. being by B.'s order authorised 
for delivery to bearer, and there not being any 
connection shown in G. or W. with the misrepre- 
sentation of C, the detention by W. was not 
illegal, and the action, if any, lay and ought to 
have been brought against C. Per Mellob, J. : 
The occasion for B.'s order having failed, he had 
a right to demand back the saddle, and even if 
W. was deemed to have the saddle by B.'s per- 
mission, the latter had a right to terminate that 
permission as he had done, but the £1 Is. costs 
ought not to have been included in the damages. 
Wilson V, Be^ire/w,— March 29th, 1864. 

Application for a new trial. The plaintiff, M., 
had sued the defendant in this action, J., for 
damages and the value of a mare and foals 
detained to the present time by J. The mare had 
been on J.'s farm for several years, and produced 
by J.'s stallion several foals. The charge for one 
covering bad been paid by M. On August 6th, 
1864, M. sued J. in the Magistrate's Court for the 
value of the foals and £5 damages for detention. 
It was objected on behalf of J. on August 14th, 
when the case came on, that the value was beyond 
the Magistrate's jurisdiction, and the Magistrate 
accordingly dismissed the summons. On the 
same day, J. duly delivered to M. a letter of that 
date, demanding certain sums for the coverings 
of the mare, and also requiring the removal of 
the mare and foals from J.'s farm. The summons 
in this action was issued on 17th January. It 
was pleaded by J. that the plaintiff could at any 
time have had the mare, and might have it then. 
The Judge left it to the jury whether there had 
been detention. The jury found for £55 damages. 
The application for a new trial was on account of 
the verdict being against the weight of evidence, 
and the damages being excessive. It appearing 
to the Court [Mxllor, J., dissenting] that the 
question, whether, in consequence of the letter of 
August 14th, there was a detention by J. of the 
mare at the commencement of this action, had it 
not been satisfactorily disposed of, J. would have 
ordered a new trial, but, by consent, and J. under- 
taking to give M. the mare and foals, the damages 
were reduced to Is. without costs of the trial or 
of this application. Mahlaga v. Jardine^ — June 
1st, 1864. 

Detention of Cattle.— See Cattle. 



DIAGRAMS. 

Jlmendment of. — (See also DeedsV. Reference 
to Surveyor General to report as to tne alteration 
occasioned by a proposed amendment. In re 
FourU—\mi, 186, 193. 

Where, in a dispute between tenants, it appeared 
that a diagram did not propwly express the inten- 
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Hon of the parties, the Goart ordered it to be 
amended. Crouch v. JameSt — I., 218. 



DILIGENOE.— See Indian IioaaBANT. 



DIRBOTOR.— See Company. 



DISCOVERY OF DOCUMENTS. 

See Pbactice. 



DIVIDBND.-SET OFF BY 
BANKER.— See Bank. 



DIVORCE.— See Husband and Wipb. 



DOCTOR.— See Medical Man. 



DOCUMENTS.— See Dekds. 



DOQ. 

Rl^t to Destroy when Trespasting.] — 

PlaintifiTs dog followed defendant to his farm, 
where it remained at large for about a month. 
The dog had a collar on, without, however, any 
name on it, and it had been advertised for in a 
newspaper, whioh, however, the defendant had 
not seen. Held : That the defendant was justi- 
fied in shooting the dog, according to the provi- 
sions of Law 13, 1874, sec. 4. Cuthbert v. Norths 
—n., 178. 

Law 13, 1874, authorising the destruction of a 
trespassing dog, does not semble allow of a killing 
in quick pursuit. There is, however, some 
authority for saying that, by our law, independent 
of statute, a dog doing some kind of mischief to 
those who do not own it, on their property, may 
be killed, though not, apparently, unless there is 



some legal neoessity for the killing, or without 
warning to the owner of the dog when known. 
Raw V. Clerk of the Peace,— -Y., 292. 

The killing of another's dog, when not justified 
by the animal's trespass (Law 13, 1874) is a 
criminal offence punishable as one of violtnee, 
or the forcible invasion of the rights of others. 
The defendant was therefore rightly oharged with 
the offence of "malicious injury to property." I&. 

Damatfe by Dogs belonging to different 
Ownen.]— For damage done oy two dogs ^ 



inff sheep on the same occasion, the owner of each 
is liable for one half of the injury. (Le Roux y. 
Fick, Buch. Bep., 1879, 29, followed.) Rademan 
V. Margary and another, — Xm., 27. 

Damaget foF Bite.]— Plaintiff's daughter, a 
child, entered a tent occupied by defendant's 
children, carelessly trod upon a dog belonging to 
one of them, and was bitten. Held : That the 
injury received by the girl, having been occasioned 
by her own fault, an action for damages ooold 
not be sustained. Kettle v. Storm, — XIV., 275. 

— BcienteF.] — It is not necessary for a plaintiff 
seeldng damages for injury oooasioned by the 
bite of a dog, to prove that the dog was vioioaa 
and savage, and that its owner was aware^of its 
evil disposition. lb. 



DOMICIIi. 

Roles of Law regarding.] — A true legal 
domicil is acquired by settling down at a plaoe as 
one's home, without an anticipation of ever 
departing therefrom, in the sense of giving it up 
as a home — that is, having an animus manendi, 
of not deserting the place while he lives. As a 
general rule, in the Roman law, birth oonstitutes 
a civis municeps, and acquired domicil an incola, 
the definition of one's le^ domicil being, ** That 
place where he has set up his household gods, 
and the sum of his business or fortunes ; whence 
he will not again depart, if nothing compel it ; 
and journeying from whioh makes him seem to 
be a wanderer, and returning to which mak^him 
cease to wander." The question of a merchant's 
domicil is generally one for the discretion of the 
judge, his intention to remain being gaUiered 
from circumstances. If a person, having sold 
his property in his own country, or carried it 
with him, has migrated into another state, with 
his family, he is regarded as having fixed hie 
domicil there. Also if he buys goods in another 
place and there abides ; or if he has applied for 
the privilege of citizenship, and espeoiidly if he 
has married there ; and when he hius dwelt there 
for ten years or more. Rosenblum v. Marcus, V. 
82. 

Soldier.] — ^A soldier is considered to have a 
necessary domicil in the plaoe where he is 
stationed. lb. 

Absence of Domioil-^Person ** Seekiiig.*']— 

In some cases, a person may have no domioil, as 
if he sails away, having deserted his fonnsr 
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domiffll, or joomeys seekiiig where he may settle 
himself. 16. 

In Divorce Cases* — See Husband and Wife. 

Of Defendant sned Ediotally.— See Edictal 
CninoN. 

Effect of Domicil on Prescription. — See 

See also Goers. Security lor. 



DOMINIUM. -See Sale. 



DONATION. 

Of Land — Serritndes.] — Donation of land 
enforoed against the donor, subject to necessary 
road servitndes to be determined by a commis- 
sioner, whose award was subsequently confirmed. 
Vanderplank v. Vanderplank,—lS69, 206, 210. 
1870, 22. 

Between Bponses. — See Husband and Wife. 

9y Parent or Onardian to If inor.— See also 
MiNOB. Per Connor, J.: Where partners in 
business had transferred to their respective 
children plots of land upon which for the purposes 
of their business they nad erected buildings : — 
Held, that the acts of the parents as natural 
guardians estopped them from claiming to set 
ifiide the donation on the ground of want of legal 
Moeptanoe. In re Player and Grant j — Phip., 40. 

The gift of a father to himself as trustee for 
his minor son, as evidenced by a formal deed of 
transfer, cannot be summarily set aside for the 
benefit of the father's creditors. In re McNicol, 
1867,82. 

Of Land—lotion to set aside.— See Eject- 



DBUGGIST.— See Medical Man. 



BDIOTAL CITATION. 

, PnM)tice— Publication of Edict]— Applica- 
tion in proceeding by edictal citation tor fiGrst de- 
l&Qlt and seoond sunmions. Counsel for the 
plaintiff proposed to prove publication of the first 
Bommons by affidavit, inst^d of the Sherifif's cer- 
tificate, but the Court refused to allow this, and 
let thecase stand over for production of the Sheriff's 
oertifioate.— Bonu ▼. fPood,— 1st May, 1863. 



Where it appeared that a communication was 
expected from the absent defendant, and that an 
attorney would accept service if no such com- 
munication was received, the Court, in granting 
leave to sue by edict, postponed publication until 
after the mail had arrived, interdicting defendant 
from parting with property in the meanwhile. 
Keyter v. Middlebrook,-^iS70, 28. 

Where the defendant was believed to be resid- 
ing in Capetown, the Court ordered the edictal 
citation to be advertised in a newspaper published 
at that place. Stordeur v. Stordeur,— XII., 243. 

Defendant in Defanlt.1— It is not necessary 
on the return day of an ecuctal citation to move 
for an order pronouncing defendant to be in de- 
fault and giving plaintiff leave to file intendit, 
CoWome v. CoWome^ — I., 46. 

Judgment given for plaintiff for the amount 
claimed on three promissory notes, the defendant, 
who had been sunmioned by edict, being in de- 
fault. Trubihawe v. Lipperts.—yiU., 186. 



Application to Set Aside Order.]- 

DicnoN. 



-See JuBis- 



Appearance of Defendant.] — Defendants 
allowed to enter appearance after edictal process 
had been issued, plaintiff's costs in connection 
therewith being made costs in the cause. Bening- 
field d Son v. Guardian Assurance atid Trust Co, 
of Port Elizabeth,— IS71, 179. 

In what Cases granted— Contract to be per- 
formed in Natal.] — Defendant, who resided 
abroad, had purchased shares from plaintiffs, 
through brokers in this Colony and by means of 
telegraphic instructions. Payment was to be 
made in Natal by draft at sight. The draft had 
been dishonoured, and plaintiffs sought leave to 
sue the defendant by edict. Held : That the case 
did not come within sec. 2 (t) Law 43, 1887, as a 
contract to be performed in Natal. Raw dt Co. v. 
MitcheU^—J.,, 69. 

Where the circumstances, under which a debt, 
secured by bond, had been contracted, went to 
show that the bond was to be performed in Natal ; 
and where the plaintiff's affidavit directly averred 
that payment was to be made at a place in this 
Colony, although the bond itself contained no such 
stipulation. Held : That this was sufficient under 
sec. 2, Law 43, 1887, for edictal citation. Jamie' 
Sony Forsyth dt Co, v. Ongleyy — X., 194. 

Leave granted for edictal process in respect of a 
contract entered into and to be performed in Natal 
by a defendant residing in Swaziland, whose domi- 
cU was in Natal where also his wife and family 
still resided. PhUUps v. SJiepstone.—XL,, 209. 

Defendant << Ordinarily Resident in Natal.'*] 

— It is not enough for the issue of an edictal sum- 
mons to show that the defendant was ordinarily 
resident or domiciled in Natal ; it must be shown 
that he is so. MaxweU v. MaxweU,—yUI., 220. 

Defendant arrived in Natal from Scotland in 1881 
and resided in Natal until October of that year, 
when he left, proceedings liaving been taken 
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against him by his wife, Held : That the defen- 
dant was not ** ordinarily resident " in Natal, with- 
in see. 2 (o), Law 47, 1887, it not being shown 
that he had changed his Scotch domicil for one 
here. Fraser v. Frasery — IX., 23. 

Intepest in Land.]— A lease of Crown Lands 
had been ceded by the executor of the purchaser, 
the latter having died shortly after acquiring the 
lease. Bent was due at the time of the cession, 
but though a registration fee had been paid on the 
cession the cessionee did not execute any docu- 
ment, and was now absent from the Colony. 
HEiiD : That there was such an apparent interest 
in the land as justified the issue of edictal citation 
against the cessionee, and an interdict against 
further cession or charge on the lease. Surveyor 
General v. Vermaak,—IK,, 9. 

Jlttaohment.] — (See also Jurisdiction — At- 
tachment to found.) Leave granted to issue 
edictal summons against an absent mortgage 
debtor, whose address was unknown to a solicitor 
acting as his agent in the Colony. Attachment 
granted over the mortgaged property, and the 
accruing rents ordered to be paid to the Sheriff. 
Hyde v. Bey»wW«,— IX., 49. 

PFomiBBOPy Note payable in Natal— Place 
of Contract.] — Where an absent debtor had signed 
a promissory note payable in Natal, Held, that 
this was a contract to be performed in Natal with- 
in sec. 2 (f), Law 43, 1887, and therefore could be 
sued on by edictal process. Crawford v. Button^ 
X., 78. 

Goods sold and deliTered in Natal.]— An 

account for goods sold and delivered in Natal to 
the defendant who had shortly afterwards left the 
Colony and had promised to remit the price: 
Held, not to be a claim on a contract to be per- 
formed in Natal proper for edictal citation under 
Law 43, 1887. Ih, 

(See also Jubisdiction.) 



EJECTMENT. 

Squatter— Bummapy Motion.]— Prayer for 

ejectanent, on a summary application, refused, the 
respondent being a squatter with right to cut tim- 
ber, and the complaint being that the right was 
abused. An interdict, however, granted. Mayne 
V. Maguirey--lS12, 77. 

Not granted Bammarily.] — The Supreme 
Court does not, on motion, maCe summary order 
for ejectment. Where it was desired to eject a 
teacher from the school in which she resided and 
had been emploved, the Court granted an inter- 
dict restraining her from taking part in the man- 
agement of the school or interfering with the 
teachers or scholars. In re KincJuint, — II., 135. 

Action for— Who to Begin.]— Where a person 
had been in possession of land, on which he had 
built a house, for 12 years, under an alleged don- 
aUo inter vivos, but the donor's executors denied 
the gift, the property having been bequeathed to 



another person. Held: That, in these oircton- 
stanoes, the person in possession could call upon 
the executors to oommenoe an action. In le 
Mackenziey—JX,, 139. 



ELECTION, ELECTION PETI- 
TION. — See Leoislativb Assbmblt, Lboisl^- 
TivB Council. 



ENORMOUS Li^SIO.— See Exchimob, 
Sals. 



EVIDENCE. 

I. In Particulab Casks. (See various titles 
in the Digest.) 

n. Admissibility or Competence. 
in. Production of Evidence. 
IV. Witnesses* Expenses, — See Costs. 

Y. Commission to take Evidence. 



I. In Particular Cases. (See various titles 
in the Digest,) 

n. Admissibilitt ob Competence. 

Hearsay.]- Where a contract, entered into by 
a person residing out of the Colony, had been 
sued upon by his son, as his agent in the Colonv, 
whose evidence, as to what his father had told 
him was the amount due, had been accepted by 
the Magistrate as conclusive in favour of the 
plaintiff. Held, on review: That although the 
evidence had not been objected to in the Court 
below, yet inasmuch as there was no legal proof 
of the plaintiff's case, the Magistrate's judgment 
should be changed into a dismissal of the case. 
Maneely v. Qtidini,—YD1,, 211. 

In an action by a member of a syndicate 
against certain of his alleged oo-partners, in 
respect of syndicate transactions, plaintift sought 
to examine a witness, not a party to the action, 
as to verbal communications made to him by the 
manager of one of the defendants in charge of 
the syndicate's operations, with reference to the 
action of another defendant as affecting the 
affairs of the syndicate. Held (Wbaoo, J. 
disitentiente) : That the evidence was admissible. 
LaughUm v. Qriffui and others, — ^XIV., 71. 

Of Parol IfpeemenL— See Sale. 
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AMMTitt In PFOViftkmal C1M6.I— AffidavHs 
ased in a provisional oase oannoi, if objeoted to, 
be used in evidence at the trial of the principal 
MtioQ, except for the purposed of oroes-examina- 
tion. Markel v. Jairett,— V., 173. 

JUMftviti 611 Review.— See Appbal. 



en ef Debt.] — ^In Dickhison v. Gonwt 
Ibe pka admitted that the defendant is indebted 
k> (he plaintiff . Held: That plaintiff need not 
prove presentation to and non-payment of the 
first Gommisaioners. IHekin$<m v. Qouws^ — 
March 81, 1860. 

Where defendant had left the Colony since 
seryice of summons the Ck)iirt received evidence 
tlttt he had frequently admitted his liability to 
ykkintiff. McLeary v. Aglen, — ^11., 142. 

CoonminieaUoni between Itiomey and 
GUeai. — See Attobmbt. 



IpeF 
Law, 



See GBDONAii Lxw. 

In Cnminal Oasei generally.— See Cbiminal 
Law. 

PnmceiiMPy Arbitpatioa.^-See Abbitbatior. 

Tendency to Criminate.] — Where ihe defend- 
ant WBS sited tor the vidae of the plaintiff's dog 
which had been shot, the question sought to be 
fat to the defendant, of whether the latter had 
shot the dog, was properly disallowed, as there 
might be a criminal charge arising out of such 
an act MeikU v. /?o«/ta,— 1871, 188. 

Correspondence not DisdOBed.]— Correspon- 
6mot of which copies have not been furnished to 
the other side, if objected to, cannot be received 
in evidence at the trial. London and South 
African Bank v. Colonial Land Co.,— 1871, 79. 



Evidence of PlaintiiT'B Character. 
Defamation. 



See 



PartioolarB of General Counterclaim.] — 

EvideDoe admitted to show the particulars of a 
eoonterelaim, where a set-off had been pleaded 
generally, though there was no claim in recon- 
vention, such particulars not having been asked 
ibr by the plaintiff before the trial. Brereton and 
•mther v. HiU-Cathtrine^—XI., 31. 

Copy of Docoment or If emorandom.] — 

Where a witness assisted his memory by residing 
from ate copy of a report embodying particulars 
noted at the time in a book kept for the purpose. 
Hiu) : That, the witness being unable to speak 
from memory, this was not evidence for the 
jury, without production of the original book. 
FtU V. ColofuoZ Government,— XL, 11. 

—Fw« Copy.] — Semble, a •* press copy " cannot 
be admittoa in evidence unless proved by the 
person who made it to be a copy of the original. 
lb. 

Lart Deenment.]— The copy of a letter, the 
onfinal of i^oh was not foiihcoming, allowed 
to b^ pot in evidence, it aippearing that every- 



thing had been done that could be done to obtain 
the original. Brereton and another v. HiU- 
Catherine,— XI,, 31. 

Cnetem of Trade.] — Evidence of a custom of 
trade cannot be given without notice on the 
pleadings that it will be relied on. MackUUoan 
and Niven v. Nathan Bros., — X., 62. 

Evidence of Handwriting.]— It is not com- 
petent to put into a witness's hand a selected 
document, not already in evidence at the trial, 
though admittedly written by the defendant, for 
the purpose of comparison with the handwriting 
of an anonymous criminal libel. Reg, v. 
Moreland, — Phip., 23. 

Merchants' Boolu.] — Merchant's bo<^ ate 
admissible in evidence in this Colony, though not 
so in England. White v. Brown, V., 161. 



III. Pboduction of Evidencb. 

Documents — Official Extracts.] — Law 6, 

1884, provides for the production of certified 
copies of or extracts from public documents. 
Held : That a certificate from the Begistrar of 
Deeds as to extracts produced from his office 
ought not to contain also a statement that no 
bonds had been passed over property during a 
certain period. Welch's Executors v. Welch, — 
Vn., 176. 

Oral EYidence — Convict.] — Order granted 
directing and authorising the gaoler to have and 
produce at the trial of a civil action a prisoner 
undergoing sentence, whose evidence appeared to 
be necessary and material to the case. Crouch v. 
James, — I., 215. 

— Oath.] — Witnesses are not sworn on the Koran. 
Atnod V. Amod,—WL, 288. 

—Right to Examine under Subpoena.]— The 

Court cannot deprive a party of the viva voce 
examination of a witne<;R who desires to leave the 
Colony after he han bet^n subpoenaed, by allowing 
at the instance of the witness an examination 
before a commissioner. If undue notice had been 
given, the trial m\<xhi be hastened. Defiance Co* 
V. Foster,— 1%12. loS. 

-Parties to Sutt.]— Parties to suits should not, 
as to evidence, be Kept too closely to tlie plead- 
ings. Uys V. r^r/HM it, —1867, 96. 



IV. Witnesses' Expenses. — See Costs. 

V. Commission to take Evtoenob. 

Time for Application.]— The fact that the 
declaration has not been filed is not suffideni 
groand for opposing an application, by plaintiff, 
for a commission to take evidence. The evidence 
may be taken, quantum valeat, and the circum- 
stances be commented upon. Natal Land and 
Colonisatian Co. v. Stainbank,—\ ., 186. 

Order granted, before issue of summons in an 
action for divorce, for a commissiOQ to issoe^ 
upon ^ smnmons, to take ^e evideaoe of a 
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material witness about to leave the Colony. 
CuUen V. CuZZm,— VIII., 84. 

Faets to be stated on kpp\ic9Liion.']—Senible 

per Connor, J. : It is not tne practice to confine 
the commission to the examination of witnesses 
mentioned by name. Boshqff v. Du Toil,— Maj 
26th, 1864 

Where an order is sought for the examination 
of an absent witness, the affidavits must contain 
sufficient evidence as to the inability of ihe 
applicant to produce the witness. MeExoarCs 
Curatort v. Ptetermaritzburg CorpoTaHon^ — VI., 
66. 

The granting of a commission to take the 
evidence of an absent witness is a matter within 
the discretion of the Court, regard being had to 
the circumstances of the case. Although it is 
not necessary that the particular nature of the 
evidence sought to be obtained should be dis- 
closed to the Court, yet it is desirable that the 
affidavits should contain such particulars. 
Crowder v. Natal BanK—KIl., 191. 

Inability or Reftisal of Witness to Attend.] 

— The Court refused to grant a commission to 
examine a witness in the Transvaal without 
stronger proof of his inability to travel than an 
averment that he was upwards of 72 years of age. 
TroUip V. Tromp ajid another ^ — I, 32. 

In an action to set aside a bond, where it was 
necessary to disclose the business of the plaintiff 
and his wife, an application was made to take 
the evidence of the latter, by commission, on the 
ground of her delicate state of health. The 
medical affidavit set forth that the witness was 
approaching her confinement, and that her 
removal might be attended with dangerous if not 
fatal consequences. Held : That this was not a 
case in which a commission should be granted. 
Stafford v. Fass.—VJI., 137. 

In an action on bills of exchange, the de- 
fendants applied for a commission to take the 
evidence of witnesses in Swaziland. It appear- 
ing to the Court that the defendants must have 
known that their having authorised the drawing 
of the bills upon them might render them liable 
to an action in Natal, in which evidence from 
Swaslland might be required, and there beinff no 
allegation that the witnesses had refused to 
attend: — ^Hxld, that the application could not 
be granted. ErsJdne v. Sh^stone and others^ — 

vm., 150. 

Plea of Expense.]— In an action upon a 
charter party, tne defendant had been sued by 
edict, and all his witnesses resided in Zanzibar. 
An application for a commission to take evidence 
at Zanzibar, on the plea of expense, was opposed, 
but Held : That there should be a commission 
by written interrogatories and cross interroga- 
tories. King d' Son v. Deir;7tee6oy,— VIII., 235. 

Interrogatories and Cross Interrogatories.] 

— Evidence taken on commission rejected, on the 
ground that it contained answers to questions 
other than those contained in the interrogatories 
{fer Cope, J.) Uys v. Fermaaft,— 1867, 95. 



The Court in ordering evidence on commission 
to be given by written interrogatories, may give 
liberty to examine witnesses viva voce in addition 
to the interrogatories. Westley Richards dt Co. 
V. 5««ar^— 1872, 53. 

In an action on a contract for delivery of oats 
*• as soon as transport procurable," it appeared 
that the oats had been purchased at a pkoe oat 
of the Colony, and the plea averred a custom of 
trade at the place of purchase as to delivery if 
transport were procurable. Held: That oroes- 
interrogatories upon such custom were admissible 
in a commission to take evidence at such plaoe 
of purchase. Raw dt Co. v. Parker db Co,, XI., 
126. 

Interrogatories to witness for examination l^ 
commission having been objected to, Held: That 
unless there were any special objection, requiring 
an immediate decision, as to any particular in- 
terrogatory, the proper time for determining such 
matters was at the trial of the action. The inter- 
rogatories might therefore go to the Commissioner, 
without prejudice to any question, reserved until 
the trial, of the admissibility of the evidenoe. 
Crowder v. Natal Bank,—XU., 215. 

Choice of a Commissioner.]— Where the issue 
of a Commission to the Magistrate of Durban 
was opposed on the ground that the importance of 
the case required that the evidence should be 
taken before a Judge: Held, that the Commis- 
sion should issue to the Magistrate as prayed. 
Beningfield dt Son v. The Guardian Assurance and 
Trust Co, ofPoH EUzabeth,'-'lQ72, 3. 

Both parties, being in the Colony, should have 
a voice in the choice of a Commissioner. CuUen 
V. Cullen,—Yni,, 84. 

Parties to lotion and their Igents, fto.]— 

Plaintiff commenced an action for divorce, and, 
being about to leave the Colony, moved for his 
examination under commission de bene esse: 
Held, that the application did not come within 
the 34th Rule, as the plaintiff's testimony was not 
"in danger of being lost" in the sense intended. 
Bemson v. Benson^ — I., 238. 

The Court will not grant a commission to ex- 
amine the plaintiff in a divorce suit. Hughes v. 
HitgJies.—YL, 255. 

Plaintiff having sued on a contract entered into 
in the Transvaal by a branch of the defendant's 
firm, the defendants applie4 ^or a commission to 
take the evidence of their manager in the Trans- 
vaal : Held, that as the respondent had shown no 
special ground why the commission should not 
issue, the order should be granted. Treu v. Har- 
vey, Greenacre dt Go.,— IX., 4. 

Commission granted to take the evidence, in 
London, of the plaintiff and other witnesses, 
where the suit was in respect of delay in deliveiy 
of shares arising out of cable messages between 
the plaintiff in London and the defendant in this 
Colony. Escomhe v. Folkes,—Yl., 68. 

The grounds for excusinjg the personal attend- 
ance of a party to the suit must be very strong 
indeed. A mere allegation that the pi«yn^ 
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eumot leave his business withoot serious loss 
will not soffioe. Caronel v. Cohen, — XL, 86. 

Where it appeared to the CJoort that the agent 
of the plaintiffs mnst have been aware, when he 
entered into the transaction sued upon, that 
there might have to be an action in Natal, 
Held: That these were reasons for refusing a 
ocmmiission to take the evidence of the agent, 
who was absent from the Colony. Beit and others 
V. Tnib$hawe,—Yni., 35. 

In transactions with agents, not principals, out 
of the Colony, the necessity for a commission 
maybe contemplated by the parties. Commis- 
sion granted on application of defendant for 
examination of a person out of the Colony who 
had been dealt wiUi as an agent by the plaintiffs. 
Raw ft Co. V. Parker dt Co,,— XI,, 112. 

Where a case involved intricate matters of 
aoeount, the Court refused to grant a commission 
to take the evidence of defendant's book-keeper. 
Pass (t Co, v. M%chaeUon,—y ,, 60. 

Plaintiffs claimed upon a contract, for goods 
sold to the defendant, who pleaded that he was 
the agent of a person residing out of the Colony. 
An application by defendant, for a commission 
to take the evidence of his absent principal, was 
oppoaed, on the grounds that plaintiffs had not 
been informed of the alleged agency, the giving 
of such information not being averred in the 
plea; that the instructions for purchase must 
nave been in writing, and that, if the absent 
witness were the party interested, he ought to 
bring himself within the jurisdiction. Held: 
That the supplies having been made to a company, 
whose works were known to be out of the Colony, 
there was the possibility that witnesses might 
have to be examined abroad, and the question of 
agency being material, the commission should 
israe. Ford v. Gr^en^,— VII., 136. 

PUintilf suing FoFeign Defendant]— Where 
a plaintiff sues a defendant who is out of the 
Colony, he is in an unfavourable position in 
opposing a commission to examine witnesses. 
King d Son v. Dewjheeboy,—VUI., 236. 

Interreiiing Defendant — Security.] — An 

intervening defendant having failed to give 
security for costs as ordered : Held, that there 
oogfat not to be a conmiission de bene esse to 
examine a witness on behalf of such defendant. 
Meyer v. Badenhar8t,—ISG7, 237. 

Allegation of Fraud.]— An action against an 
insurance company for the value of goods de- 
stroyed by fire being defended on the ground of 
fraud, the Court refused to allow a commission to 
take the evidence of an employ^ of the plaintiff 
who witnessed the fire and who must have been a 
party to the alleged fraud if committed. Lock v. 
Northern Asmrance Co,,— VI., 290. 

Custom of Trade.] — Application for a com- 
nussion, to examine an absent witness to prove 
a custom of trade at Kimberley, refused by the 
Court, as it appeared that the other side, who 
dedred to cross-examine the witness on the 
ml^iect, migh t he p rejodioed. Beit and others v. 
rntteAawe,— YUL, 86. 



Admitted Facts.]— Upon admission by the 
other side of facts to elicit which a commission 
was asked for, the Court refused the application. 
Escombe v. Henderson d' Scott,— 1S72, 90. 

Several Applieations.]— Where the issue of a 
oomlhission was opposed on the ground that the 
application might have been made at the time 
when a similar order was asked for in respect of 
another witness: Held, that the objection had 
no weight. Benin^ffield db Son v. Guardian 
Assurance and Trust Co. of Port Elizabeth, — 
1872, 3. Defiance Co. v. Foster,— 1872, 118. 

Ez|iected Withdrawal of lotion.] — The 

anticipated withdrawal of the action by plaintiff 
is not a ground for refusing defendant an order 
for a commission to take evidence. Beningfleld 
dt Son V. Guardian Assurance and Trust Co, of 
Port Elizabeth,— 1S72, 68. 

Commission issned from Foreign Court]— 

The Supreme Court will not act under an oraer 
of a foreign court appointing the Court to be 
commissioners to take evidence for an action 
pending in the foreign court. The evidence may, 
however, be taken before the Registrar, the seal 
of the Court being affixed. Van Zweel v. Few, — 
1869, 62. 

Application by Foreitfn Government.] — 

Where an application had been made bv the 
French Government for a commission to take the 
evidence of a witness in Natal, with reference to 
the negotiation of bank drafts in respect of 
which criminal proceedings had been instituted 
in Algiers, the Court granted an order for a 
commission of examination, subject to the terms 
of 19 and 20 Vic. c. 113, Sec. 5. In re WHUams^ 
Vn., 98. 

* Subpoena on Witness.]— When a conunission 
has been granted, a subpoena is not necessary to 
prove that the witness resides beyond the juris* 
diction, the granting of a commission being 
sufficient evidence of that fact. (Per Copb, J.) 
Uys V. Fer/;wa*,— 1867, 95. 

Commission refused, where a witness who had 
l)een subpoenaed desired to be examined de bene 
esse. Defiance Co. v. Foster, — 1872, 158. 

Witnesses may Attend.]— /Sfem&Ze, there is 
nothing to prevput witnesses for whose examina- 
tion a oomiuission has been issued, from being 
brought to give rii'i voce evidence at the trial. 
Morkel v. Howell,— \l., 156. 

Expenses of Witnesses.]— See also Costs. 
Where one of the parties to an action residing in 
this Colony had attended in person at a town in 
the Orani^e Free State on the taking of evidence 
by a commisiiou. Hbld : That no remuneration 
could be allowed for personal trouble or travel- 
ling expenses so incurred. lb. 

Costs of a commission reserved, until it had 
been assertained whether the issuing of the com- 
mission was requinte. Treu v. Harvey, Green- 
acre (& Co., — IX., 4. 

Oaths of Commissioner and others.]— The 

absonoe from tiie cqmmjiaaio^ Of anything U> 
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show that the usaal forms had been adopted in 
administering the oaths to commissioner, olerk 
and witnesses, is not fatal. Evans y. Oakes, — 
1867, 34. 

If a^tpate*t Court Cas6«] — The Supreme 
Court will not issue a conmiiBsion or order a 
Biagistrate to do so, for the taking of evidence in 
an action instituted in a Magistrate's Ck)urt. 
Sbmble : It might, however, do so after judgment 
at the instance of an unsuccessful party. The 
Lothian Gold MiniTig Co. v. Lister. — XI., 48. 

TpannniMion of Official Documents.]— By 

consent, the Collector of Customs ordered to 
ti;ansmit a certain bill of lading and other 
documents in his possession, impeached as 
forgeries, to commissioners taking evidence 
abroad. But no such order would have been 
made without consent. Beningfield dt Son v. 
Guardian Assurance and Trust Co. of Port 
EUzabeth—1912, 82. 



EXCEPTIONS.— See Pleadino. 



EXCHANGE. 

Objects of Contract.] — Plaintiff sued the 
Colonial Government for fulfilment of an alleged 
contract to give him certain village lots, in 
exchange for land belonging to him. It 
appeared that the plaintiff knew from the first 
that the object of the exchange was to provide 
a suitable site for a Government school. Held r 
That as the exchange was so known to be only 
in reference to plaintiff's land being a suitable 
school-house site, which proved not to be the 
case, there was no complete contract and the 
plaintiff could not succeed. Mackenzie v. 
Colonial Goremwcnt,— VIII., 143. 

Enormis Lttsio.] — The doctrine of enomUs 
l<esio is applicable to a contract of exchange. lb. 

Locus Penetentitt.] — There is a locus 
penetentia in the case of a contract of exchange, 
to the same extent as in a contract of sale. The 
object known to both parties for the exchange 
may be more specially binding than in a sale, it 
being, in the former case, a circumstance 
reiadhoKrens and incorporated in the contract. 



EXCHEQUER-COURT OP. 

Special Case for Opinion— 22 and 23 Yic, 
Q, 63. — Practice.] — Where a case had been sent 
from England for the opinion of the Supreme 
Court on specified questions framed upon a 
statement of facts : Hkld, that the application to 
l^ve the case returned to England ^ould be 



refused unless deemed requisite by ^e Comi of 
Exchequer. Colonial Bonk v. Dunn aind ethers^ 
—1870, 163. 



EXECUTION. 
I. General Bules. 
n. AoAiNBT Land. 
m. Against Movables, 



I. General Bules. 

Iniividual Propepty-Jurisdiotion of the 
Court.] — QuJBRE. — On application for leave to 
take out execution against the individual pro- 
perty of several plaintiffs who had sued in an 
official capacity and against whom judgment 
had been pronounced for costs, after a verdict in 
defendant's favour, — whether such an appUca- 
tion could be decided upon motion ? Wraoo, J., 
dubitante^ whether even upon an action the 
order of the presiding judge as to costs could be 
so varied. Schulze v. Cato Ridge School Com- 
jnitttfg,— Xm., 236. 

—Joint and Sevepal LiabiUty.l — Several 
persons, in their capacity as a school committee, 
sued the schoolmaster for possession of school 
premises and furniture. A jury found for the 
defendant, and judgnient was pronounced accord- 
ingly with costs. The defendant having taken 
out execution for his costs, it did not appear from 
the return that the Sheriff had actually levied 
upon property of the committee, though th^^e 
was evidence of the existence of such property. 
Defendant then moved the Court for leave to 
issue execution against the individual property of 
the plaintiffs. Held : That in view of the 
Sheriff's return the application should berefused^ 
Ih. 

Execution for Costs — Stay of.] — On an 
application for stay of execution for costs asunst 
plaintiff, in an action upon a bond, which the 
Court considered should not have been bronghtt 
Held : That there was a strong case in favour ol 
defendant being allowed to recover his costs, and 
that though the plaintiff might be able to set off 
an amount due under his bond, as a liquid 
document, yet as there was no proof of such 
indebtedness, the application for stay should be^ 
refused. Fass v. Sta/ord.— VII., 29. 

l^ement on Judgment by Consent.] — 

Where defendant had consented to judgment 
subject to an agreement as to execution there- 
under, the Court in giving judgment and liberty 
to take out execution, did so without prejudice to 
defendants suing plaintiff in so far as exeontion 
should be shown not to be warranted by the^ 
agreement. London and South African Bank v.- 
PhiUips,— 1872, 146. 

Bet-ofT— Bubiequeni Judgmant ki 
Court.]— A defendant against whom 
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has been issaed oannot set-off from the amount 
leried the prooeeds of execution obtained after a 
judgment in his favour against the original 
plaintiff in another Court. In an action in the 
Supreme Court by A. against B. on a contract, 
B. sooght to set-off a promissory note against the 
olaim. The jury, however, found that as pay- 
ment had to be in cash this could not be done, 
and judgment was accordingly given against B., 
who having afterwards sued A. on the promissory 
note and having obtained judgment against him 
in a Magistrate's Court, gave his own cheque to 
the messenger charged with the execution, and 
received ba^ the proceeds from the messenger. 
B. then a^tlied for a set-off of the amount so 
dealt with against the Sheriff's attachment on the 
ixmner judgment against him, on the ground 
that he had to that extent satisfied the execution 
from A.*s moneys. Held : That the application 
Med, the judgment of the Supreme Court being 
eondusive against B., who could not thus 
exereise the right of compensation, and on the 
further grounds that the money given to the 
messenger was not in fact A.'s money but 
belonged to B. himself, and that A., who had 
Binee become insolvent, had parted with his 
ri^ts under the former judgment. Jenkins v. 
Richards,— 1872, 80. 

Fm* part of Judgment Debt.]— A writ of 
execution may be issued for part of a judgment 
debt. London and South African Bank v. 
Dwrban Corporationy—lS69, 108. 

AppUcation for stay of— Notice.]— Applica- 
tion on behalf of defendant, maker of a promis- 
•ory note, to stay execution on a provisional 
sentence, on the ground that if later in the day 
on which the note had been dishonoured, appli- 
eation had been made at the bank of presenta- 
tion, tiie note would have been paid; and also 
beeanse there had been no demand before 
•xeootion. The defendant had not appeared on 
the applieaUon for provisional sentence; the 
uneunt of the note had been paid on the day 
after execution was issued, but no costs had been 
paid : no notice had been served of this applica- 
tion. The Court intimating that there were no 
groimds for the application, it was withdrawn. 
Raw V. Hair,— 23rd July, 1863. 

Upon an application by a judgment creditor for 
leave to take out executi(m, the defendant has no 
rij^t to get an order to stay execution unless he 
serve a cross notice that at the time the applica- 
tion to take out execution is made a cross appli- 
•ation to stay execution will be argued. lb, 

Hndiag Ippeal to Privy Coimcil. — See 

AtPliL. 

PescUnf Ippeal turn late District Court.]— 

Where an appN»al had been noted under Ordinance 
14, 1845, Section 30, to the Cape Supreme Court 
from a judgment of the late District Court, but 
Botpfooeeded with. Held :— That execution might 
iesoe notwithstanding such appeal, upon security 
being given under Section 31 of that Ordinance. 
Vandtrflank v. Jac^wtf*,— Phip., 11. 

lotioe of l|^e<U on Record.]— The Court 
win not give leave to issue execution while the 
iwiet^a pt^iioQ for leav^.to appeal is ou thQ 



record. London and South African Bank ▼. 
Durban Corporation,— 1869, 100. 

Wron^ Se!nire-llea«ire of DaMa^al— 

Where a wagon and oxen and other property had 
been wrongfully sold in execution at the instance 
of the defendant. Held:- That the reasonable 
profits of an actual existing contract would be a 
fair item of damages, in proportion to the extent 
of the plaintiff's ownership in the property. Cole 
V. Houston and the Sfcmff,— Vm., 192. 

Against Indivklaal Partner to Firai's D^bt 

—See Pabtnebship. 

Against Municipal Corporatkm.— See Maaci- 

PAL Corporation. 



n. Against Land. 

Evidence of Retom upon Writ against 
Goods.]— The 4th Rule of Court (1846) requiring 
all motions in the Court to be supported by 
affidavit, does not extend to an application under 
the 35th Rule for leave to issue execution agahast 
immovable property; in which case, the Court 
will recognise the writ issued against the movables 
and a nulla bona return thereon as sufficient 
evidence of there being no property to satisfy the 
writ. McCubHn v. Knox,—XrV., 187. 

—Death of Defendant.]— In an application for 
leave to issue execution against immovable 
property, the Court will not accept a return on 
the writ against movables, such return being 
made after the defendant's death. lb. 

Interest in Land.]— Leave to sell land in 
execution having been obtained, it was found that 
the land, though purchased by the debtor, had 
not been transferred to him. Held :— lliat tlie 
order granting leave to sell should stand. Sneh 
right as the debtor might have was property and 
could be got at in some way. Cox v. Cox,— J., 
220. 

Leave to sell land in execution having been 
applied for, it appeared that the property though 
purchased by the judgment debtor had not been 
transferred to him. Held :— That an ord«r might 
be made declaring executable the defendant's 
interest in or claim to the land. Natal Land and 
Colonisation Company v. Coc/tditm,— VII., 161. 

Ckimpeting Writs.]— Execution against ina- 
movable property is regulated by the Rules of 
Court (40-51) enacted by Ordinance 82, 1846, 
superseding tne prior Ordinance 21, 1846. Held, 
therefore, that execution creditors, even if tbei? 
writs were not lodged within ten days of the 
attaching creditor's writ, were entitled to share in 
the proceeds of the sale of land, on proof of th^ 
claims at the usual meeting of mortgagees and 
creditors, the practice being to allow such proof 
without an order of Court authorising execution 
against immovable property. Sadoo v. LadUe, — 
IV., 123. 

Jndgment for Balance of Price.]— Execution 
on judgment for the balance of purchase price of 
land should be first taken out against the im- 
movable property the subject of the action, befpy^ 
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leyying against the movablee. Lahuichagne v. 
Barnabas,— IS72, 76. 

By Oonieiit.] — Semble, by oonsent the CSoart 
may order execution against immovable property, 
when provisional judgment has been given upon 
an admowledgment of debt. Ooodricke v. Kenton^ 
—1870, 86. 



m. Against Movables. 

Question of Ownenhip— Res Judicata.]— 

An order by a Magistrate, on application by 
affidavit under the 49th Bule of Inferior Courts, 
directing the release from attachment of goods 
taken in execution and claimed by a third party, 
cannot be pleaded as res judicata in respect of the 
ownership of the property, in an action for 
damages arising from the attachment and seizure, 
even though an appeal from such Magistrate's 
order has been dismissed in a Circuit Court and 
the time for further appeal has expired. Goolam 
Mia v. Nathan Bro«.,— XIV., 136. 

Bills of Lading.]— The defendant ordered to 
deliver and cede to tne Sheriff bills of lading of 
property belonging to him at the Customs ware- 
noose. Harrison v. heden, — II., 71. 

** Defendants' Ooods.'H— The ordinary form 
of execution against the defendant's goods does 
not prevent goods liable to satisfy the judgment, 
though not defendant's property, being deemed 
within the terms of the writ. Baker v. HirU, — 
n.,55. 

Failure to delivep under Judgment.] — 

Judgment had been given against a company for 
the delivery of certain mules, or, in default, for 
payment for them at a specified price. The 
company had gone into liquidation, but the 
offioUl manager averred that one of the mules 
had died, and the others were beyond the juris- 
diction, and he contended that the plaintiff 
lahoald prove his claim in the estate, Held : 
That there should bean attachment of the mules, 
the removal of them, in the face of the judgment, 
l)eing of the nature of a contempt of Court. 
Treu V. Gold Fields and Natal Coaching Co., — 
IX., 74. 

Interdict Prior to Judgment.]— On applica- 
tion for leave to appeal to the Privy Ck)uncil, 
the Court made an oraer declaring that an interdict 
on shares the subject matter of the action, obtained 
prior to judgment, should not interfere with 
execution. (The declaration did not specifically 
ask for execution against the shares.) Trubahawe 
v. LipperU,—Yni,, 201. 

Intention to move for New Trial.]— P^ 

Phillips, J. : Where there is a bona Jide intention 
to move for a new trial the Court will allow time 
and restrain execution. But an interdict may be 
granted where the party is endeavouring to waste 
ms substance. Cato v. Aldridgej—lSQl, 192. 



EXECUTORS. 
I. Oenerallt. 
.n. Executors Testamentary. 
ni. Executors Dative. 

I. Generallt.— (See also Heads IL and m, 

Power to Sell Estate*]— Application on behalf 
of executors in treaty for the sale of part of the 
estate, that they might do so by private sale. 
The Court made the order. The sale to be with 
the approval of the Master. In re Smarts— June 
2nd, 1864. 

An executor is not authorised to sell immov- 
able property in which minors are interested 
without an order of Court. In re Roacht — 1867, 
1. 

Jlccount8«] — The true way of dealing with 
creditors in an executor's aoooimt is to put down 
what the estate has realised and to deduct there- 
from the expenses of administration, creditors 
being paid out of the net balance and those 
entitled to a preference paid in full. In re 
ilrcW>elZ,— 1869, 103. 

It is the duty of an executor to look after the 
interests of the heirs. The Court will therefore 
refuse, at the executor's instance, to compel 
heirs, who have lodged objections to an aocoont, 
to proceed with the objections, In re Erasmu*^ 
—1871, 106. 

Power to Trangfer— Ibtent Executor.]— 

The Court will not grant an order authorising the 
transfer of land in Natal belonging to the estate 
of a deceased person, on the authority of a 
general power of attorney given by one of the 
executors absent from the Colony. In re Van 
der ifmce,— 1871, 107. 

Foreign Executor.] — Power to Transfer. 
Execution.— See Transfer (Power of Attorney). 

Purchase by Executor of Trust Estate.] — 
See also Heads II. and III. infra,— k,, B., and C. 
were partners in a sugar estate, the two former 
being also in partnership as merchants. By the 
partnership deed between A. and B., tiie survivor 
was to take the whole of the firm's estate. A. 
having died intestate, the firm of A. and B. became 
embarrassed, and B. was unable, through ill- 
health, to carry on the business, which was 
placed under curators, D. and E., to be worked for 
the benefit of the creditors. Upon B.'s death, 
leaving all his estate to his widow, D. resigned 
the curatorship, which was continued by E. alone, 
and D. also resigned his oflice of executor dative 
of A., F., a solicitor, being appointed in his place. 
E. was also executor to B,, and F. acted as his 
solicitor, as well as solicitor to the creditors and 
to B.'s widow. C. assigned his interest in the 
sugar estate to his father, who died, and whose 
residuary legatee was B.'s widow, who thus 
claimed to be sole owner of the sugar estate, one 
third devised by her husband, one third as A.'b 
share, accruing to h^ husbivod under tbo deedot 
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nrtnaship, and one third under the assignment 
by G. to her father. There being no funds to 
earry on the estate, it was advertised for sale, E. 
being the auctioneer. By arrangement between 
E. and F., the latter bought the estate, q.q, for 
himself and £,, in undivided moieties. The price 
realised was only £7,550, although the estate had 
been valued at £34,000, but it appeared that the 
best prioe obtainable at the auction had been 
realised. F. then sold his share to E.. who thus 
became sole owner, at a profit of £900, half of 
irikieh he paid to B.'s widow, this being all that 
she received from the sale. F. claimed one third 
of the proceeds for C.'s estate, compromised for 
one sixth, and the whole of this was swallowed 
up in paying C.*s debts, the remainder being held 
by E. as curator for the creditors of A. and B.'s 
finn. 

B.*8 widow now sued as plaintiff, claiming from 
E. an account in B's estate and of his dealings 
with the sugar estate, and payment of moneys 
found due by such accounts. She also sued to 
have the sale set aside and the property resold 
and the proceeds paid to her, on the ground that 
the purchasers could not lawfully buy by reason 
of their fiduciary capacity. 

Held :— That whUe E. and F. were exonerated 
of any intention to act illegally, F. having imder 
the droumstanoes done the best he could in the 
interests of plaintiff and his other clients, and, as 
he purchased as E.'s agent, the question of his' 
right to buy did not arise, — ^yet, the sale was 
bad in law. No ratification by plaintiff having 
been proved, she was entitled to the third 
daimed through B., but the claim through A. was 
not established, the partnership deed between A., 
B. and C. superseding that between A. and B. and 
containing no mention of the ju8 accrescejidi. 
The claim through G. also failed, the assignment 
being in the nature of an English mortgage and 
plaintiff's right as mortgagee not being raised. 
The minute of judgment gave effect to this 
finding. Baxter v. Beningfield.^Vf ., 143. 

Hbld, on appeal to the Privy Council : -That 
the sale was voidable in equity and ought to be 
set aside. The decree of the Supreme Ck>urt, 
decUring plaintiff as her husband's legatee, to be 
specifically entititled to a third share of the 
estate, had to be varied, so as to award no more 
than the ultimate beneficial interest in any 
surplus that might remain after payment of the 
ereditors of her husband's estate, which it was 
the defendant's duty, as executor, to liquidate 
and distribute. There should be a decree against 
the defendant, for a general administration 
account and a resale of the estate, the proceeds 
to be applied in terms of the judgment. Held, 
farther, affirming the opinion of the Supreme 
Court :— That the plaintiff's delay, after knowing 
of the defendant's voidable procedure, coupled 
with her acceptance of certain moneys accruing 
therefrom, did not bar her right of action on the 
groond of acquiescence or ratification. Baxter 
V. BenkngfiM (on appeal),— Vm., 81. 

It appearing to the Court, upon the Master's 
report, that the executor's proposal, to purchase 
the assets of the estate for a sum sufficient to pay 
debts and leave a surplus for the heirs, was an 
extiemelv liberal one and could not fail to be 
beneficial to the minors. Held : — That the 
Wiao^ameQt was ooe which the Qoqrt mi^ht 



sanction, though such a compromise could not 
be considered in the same light as a judgment of 
the Court. In re Tuciker,— XIH., 145. 

Partnenhip Documents.]— Where the heirs 
of a deceased partner applied on motion for an 
order on the surviving partner to produce a copy 
of the partnership deed. Held : — That the appli- 
cation should have been made in the first instance 
to the executors of the deceased partner, who 
would probably have his papers. In re DesUmg- 
raw,— VI., 120. 

lotion by— Unlawful Dealing with Estate— 
Who may Sue.] — ^When an executor cannot sue, 
by reason of his own acts and conduct, with 
reference to the estate, being impeached, relief, 
which (as against a stranger) could be sought by 
the executor alone, may be obtained, at the suit 
of a party beneficially interested in the proper 
performance of his duty. Baxter v. BerUngAeld, 
— vm., 81. 

ProTisional Action Igainst — Jlelmowledg- 
ment of Debt.] — Where an executor was sued 
on a foreign acknowledgment of debt signed by 
the deceased, it appearing that the executor knew 
nothing of the circumstances of the debt, the 
claim being opposed. Held, that provisional 
sentence should not be given against the executor. 
Dimini v. HupfieWs ExectUort^ — ^VI., 75, 

[See also sub-titles II. and HI. infraJ] 

Executor— Breach of Trust.— See Tbustsb. 

Executor- Prescribed Claims.— See Pbb- 

SOBIPnON. 



U. ExBCUTORs Tbstamentaby. 

Appointment— Patent Error.- See Will. 

Release and Renunciation.] —The Court will 
not discharge an executor testamentary who has 
not acted. Applicant authorised to file a re- 
nunciation. In re Robertson, — 1869, 140. 

Co-executor testamentary authorised to resign, 
his accounts being in order. In re Grafton^ — 
1870, 96. 

One of three executors testamentary released 
from office, on account of his having no settled 
abode and of his intention to leave the Colony. 
In re Higgins^—l., 124. 

The Court does not appoint executors. Where 
an executor testamenta^ seeks to retire, there 
must be a meeting in the ordinary way, and, upon 
an executor dative being appointed, the executor 
testamentary may be allowed to resign his trust. 
In re Baxter,— V,, 220. 

One of two executors testamentary released, on 
his filing satisfactory accounts, the co-executor 
consenting, and it being shown that the estate, 
though administered, had not been realised. In 
re Adams, — IX., 106. 

Removal.] — Where one of two executors 
testf^oieijttar^ w^ said tp be pf ^^eal^ ii^teUeotf an4 
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aba other was represented to have taken no 
interest in the estate, the Cowci made no order 
on an application for removal of the latter, but 
referred it to the Master for report whether an 
additional guardian should be appointed to the 
minors. In re Walling, — VII., 89. 

BnlMtitiiiioii and Auumption.] — Qujbrb : 

Oan a substituted executor testamentary assume 
an executor to act with him, the power of 
assumption being given to the original executor 
only ? Does a substitution have effect after the 
death of the executor making the substitution ? 
In re Bniyn, -XIV., 9. 



Rights^ Powers, and DuHes — 

Sale of Shares.]— Order granted, enabling an 
executor to sell Natal Bank shares (there being 
no such power in the will) and to invest the pro- 
ceeds in terms of the will. (The application was 
for an order directing the bank to transfer the 
shares in trust, and to register transfer, the Natal 
Bank Law 1885, not allowing the executor of a 
shareholder to become a proprietor). In re 
Pw/oW,— IX., 121. 

Bale of Land.] — ^Where the executrix testa- 
mentary had sold land, investing the proceeds in 
her business, and it appeared to the Court that 
she had no right under the will to sell and had 
only a fractional interest in the estate with her 
children, some of whom were minors. Held : — 
That the CJourt could not sanction the sale, even 
though the price were a fair one and security were 
offered for the minors' shares. Generally speak- 
ing, it is for the benefit of children that landed 
property in a rising colony should be kept intact. 
In re Tennant,— Xin., 9. 

Where it appeared that all the beneficiares (with 
the exception of two who had not been heard of 
for a number of years, and who were believed to 
have died without issue) had consented to a sale 
of the landed property of the estate, Held : — 
That the executor might be authorised to sell, 
saving the rights of the absent heirs. In re 
Leecfc,— Xm., 36. 

Where it appeared that a reserve price fixed by 
the Master and approved by the Court for land in 
which minora were interested was too high and 
could not be obtained, the executor was authorised 
to sell subject to such reserve as might be fixed 
on further reference by the Master, to whom the 
minors* portions should be paid. In re Lundy, — 

xm., 113. 

The testator's will made no provision for the 
sale of land, but directed that the estate should 
not be mortgaged or encumbered. On an appli- 
cation by the executor for leave to sell landed 
property in order to pay off a bond and to repay 
to the widow a loan claimed to have been made 
by her to assist the testator in his business. Held : 
— That under the circumstances notwithstanding 
a favourable report from the Master the applica- 
tion ought not to be granted, the necessity for a 
ssJe not being proved, and it appearing that the 
nunor heir would be divested of the whole of his 
fotODB inheritanoe. In re ^ixncne,— XU., 193, 



Wh»e it appeared thai the oolj aaMt of an 
estate was mortgaged land, that the mortgagee 
was pressing for payment, that there ware unpaid 
concurrent claims, that the land would not heaa a 
further mortgage, and that the Master approved 
of a sale subject to a reserve price, Hkld : — ThifX 
the land might be sold as reoonunended by the 
Master. In re AUenUm,—yjIL, 140. 

The Court does not favour applications to sdl 
land contrary to the directions of a will. Where, 
however, there was evidence of the testator having 
himself endeavoured to dispose of the land bv 
offering it for sale, Hbld : — That on this ground, 
the application might be granted. In re HolUday, 
—XIV., 60. 

Where, upon an executor's application for leave 
to sell and mortgage landed property belonging 
to the estate, the Master reported that the appli- 
cation was founded upon considerations of ex- 
pediency, to relieve the widow and executrix from 
payment of interest in regard to which, though 
possibly beneficial in the end, the Master could 
not say that the proposed dealing would be ad- 
vantageous to the minors : — Held, that the ap- 
plication should be refused. In re Van Wessel,^- 
XIV., 11. 

[See also Minor — Sale of Property of.] 

Extension of Lease.] — The testator's will 
authorised executors to let the immovable property 
for a term or terms not exceeding 21 years from 
the date of the will. An existing lease running 
up to the specified date was on advantageous 
terms, and all the major heirs agreed to an 
extension: — Held, that the lease might be ex- 
tended until the majority of the minor child^ 
which would occur in 3J years. In re Brown, — 
xm., 12. 

Family Agreement.]— The Court will not oon- 
firm a faimily agreement upon motion, where it 
appears that one of the heirs, not represented at 
the hearing, withholds his consent. In re BazUy^ 
—XIV., 70. 

Decease of Execoior.]— The executor tee- 
tamentary being deceased, the Court appointed 
the husband of the testator's widow to sell luid 
transfer the immovable property of the estate. 
In re Oberreutert — H., 34. 

Insanity of Ezeontop.]— Where one of two 

executors testamentary had become insane, the 
Court authorised the remaining executor to act 
alone. In re Dow, — U., 36. 

One of three executors having become insane* 
the other two authorised by the Conrt to act 
alone, and the Master authorised to appoint a 
curator to the insane executor's estate and 
guardian of his minor heirs. In re Aitken, — 
Vm., 36. 

Absence of Bzeontop.]- The executor and 
trustee under a wHl, being about to leave the 
Colony for England, applied for authority to 
appoint a substitute to act during his abeenoe. 
The Conrt (Connob, J.) however, appouuted a 
pMrotor bonii* In le Surte^f^lL, 19« 
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On the apptkmtioD of an ezMukix absent from 
the Colony, and without proof of the will under 
i^ch she claimed to act, an attachment autho- 
rised for the preservation of the landlord's 
hTpothec in respect of rent due for land in Natal 
stetod to have been devised by such will to the 
tpplioant. [Per Wkaoo, J., dissesiHinU : The will 
not having been proved, ^e applicant who v^as 
absent from the Ck>lony had no status in the 
Govt Ib r« «rM,^XII., 240. 

P^wer to Mortgage.]— See also Salb (of land.) 
An executor testamentary having power to sell 
may also mortgage. Xn re Hinde,~-lS70y 88. 

Beference to Master as to whether a proposed 
mortgage for building purposes, not authorised 
by will, would be for the benefit of the minor 
bars of the estate. In re Wackemaw,—JI,, 112. 

Authority granted for a mortgage to pay debts, 
minors bemg interested in the estate. In re 
Sitre,— 1867, 185, 208. 

The deceased made his will under the powers 
given by Ordinance No. 1, 1866, Section 2, and 
by it he appointed D. and V. to be executors of it, 
and he left his property to his wife and children 
jointly during her life, and to his children after 
her decease. The children were minors, and the 
wife was appointed by the will their guardian. 
The executors had contracted to sell part of the 
immovable property to pay off a mortgage created 
by the deceased, and had also borrowed, from a 
Building Society, money for the repairs of a 
house which had been since let at a rent, the 
z^yment of this loan to be by small instalments. 
This application was on behalf of the executors 
Sat a directioQ by the Court to the Registrar of 
Deeds to allow the executors to transfer the 
property contracted to be sold, and pass a 
mortgage bond to the Building Society for their 
oan. The Court made no order on the latter 
feint ; and as to the former, referred it to the 
Ka9ter to inquire and report of what property 
the deceased died possessed, and whether it would 
be ior the benefit of the minors that the contract 
ler anle should be completed, and whether such 
■afe ^las necessary or proper. In re Wiggety — 
1st Maf, 1861. 

Where costs had been incurred in an action to 
■et aside a will, the executor sought to mortgage 
the estate to meet such costs. The Master, how- 
ever, reported that the property could not bear a 
mortgage, and the application was accordingly 
loused. In re lf«yfr,— IX., 100. 

Cancellation of Bond.]— Executor dative of 
execQtor testamentary authorised to cancel a 
mortgage bond which had been paid and brought 
into the administration account. In re Snyman, 
-n., 37. 

Where the executors sought to cancel a mort- 
gage bond in favour of the estate, it appearing to 
the Court that there was some doubt whether the 
will authorised such cancellation, the Court 
lefened the matter to the Master for report. In 
wSniditrert,— Vn., 109. 

Me^Mioo of Povon.]— <A general power of 
ftttomey from in Mieootor leitAmenta^, Hbofot^ 



not expressly referring to tiie trust eetaAe, is 
sufficient au^ority for the agent to act in the 
estate, even to the extent of cancelling a mort- 
gage bond. In re Macleroyy — VI., 61. 

Liability to Account] — The executors of a 
testate estate had obtained an order of Court 
authorising the minor heir to cede his interest 
under the will, but, on attaining his majority, 
the minor repudiated the assignment on the 
ground of duress. The assignee now applied for 
an order on the executors to render accounts. 
HxiJ) : That, as the executors had put themselves 
in the position and acted in the capacity of 
trustees of the assignment, they should be oraeced 
to render accounts. In re Currie, — VII., 90. 

Actions hj and agaimt.] — In an action 
wherein the plaintiff sued as executrix testament 
tary of her deceased husband on an agreement 
entered into by him '* for himseli and as trustee 
and agent" for other persons interested in a 
mining venture, Held, on exceptions to the 
declaration, that the parties to tne action were 
not before the Court, inasmuch as the trusteeship 
and agency held by the deceased did not neces- 
sarily vest in the plaintiff as executrix testa- 
mentary, and it was not clear what interests had 
passed to her in that capacity. Morris v. 
Goldberg,— XI., 256. 

Where an action to set aside a will had been 
instituted against executors, one of whom had 
never accepted office and was absent from the 
Colony, aBMBLE, that such absent executor need 
not be joined as a defendant in the action . Barrett 
and another v. Meyer's executors, — VI., 169. 

Estate Practically Insolvent] — If an 

executor is able to administer the estate he is 
bound to do so ; but the Court will not allow an 
order authorising the administration by an 
executor of a practically insolvent estate. In re 
AUerston,—XU,, 2. 



BuFTlTing OP Remaining Bxecstop.] — One of 

three executors authorised to transfer property, 
one executor having died and the other having 
left the Colony. In re Joice, — 1871, 18. 

Under a will, two executors who were in 
England had been appointed to assist the widow, 
who was devisee for life, had proved the will, and 
now applied for an order authorising payment to 
her of a bank draft in favour of the deceased — 
the bank declining to pay the amount unless the 
draft were endorsed by all three executors : 
Held, that the Court would not make any order. 
In re Gordon,— 1871, 173. 

The Registrar of Deeds authorised to regard 
the surviving executrix testamentary who had 
acted alone since the co-executor's death, as sole 
executrix. In re Pearse,—!., 161. 

Surviving executor testamentary authorised to 
act alone. In re Anderson, — 11., 9. 

Where property in an estate had been sold by 
the joint executors testamentary, one of whom 
had since left the Colony, the remaining 
executor authorised to act alone in effecting 
transfer. In re Afortetw,— II., 62, 
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One o! two executors testamentary— the second 
being unable to act — aathorised to act alone. In 
re Brunkerhoff,—lX., 92. 

Where it appeared that the specific trusts and 
directions contained in the testator's will had as 
far as possible been carried out : Held, (Tubnbull, 
J., di«««ndente), that the survivor of two executors 
testamentary might be empowered to act alone. 
In re Stanfon,— XIII., 266. 

One of three exeoators testamentary had been 
placed under curatorship, and though the will 
provided for replacing an incompetent executor, 
no suitable person could be procured : Held, that 
the remaining executors might be authorised to 
act until the coming of age of the eldest son 
whom the applicants desired should assume 
executorship on his attaining majority. In re 
Cato.^XLU., 86. 

Porohaie of TFust Property by Executor 

(See also Executors generally, supra. Executors 
bATivB, infra). — An executor testamentary, being 
the testator's son, authorised to purchase at 
public auction part of his father's estate, it ap- 
pearing that the sale of the property was in terms 
of the will and that the other executors concurred. 
In re WaUh,—XI,, 169. 

Foreign Exeoator.1 — Executors appointed 
under an English will are executors in this 
Colony without proof of the will in Natal. In re 
^Tott,— 1872, 29. 

Qujsre: Can the executor of a foreign will 
deal with property in Natal without an order of 
Court appointing him to act ? Should not a local 
executor be appointed to deal with such property ? 
[An order for transfer was, however, granted] . 
In re irood,— XI., 235. 

The executors and trustees residing abroad of 
a will proved in this Colony, authorised to transfer, 
by their agent in Natal, immovable property in 
the Colony. In re Harford,— XJI,, 368. 

Foreign executors testamentary, who are also 
trustees under the will, proved in Natal, may, as 
trustees, be authorised to consent to the transfer 
of landed property in Natal free of a mortgage 
thereon. In re TuZZ,— XIII., 24. 

The Court will not authorise transfer of land 
in Natal under power of attorney given to an 
agent in this Colony by executors testamentary 
residing in the Cape Colonv, in which place, as 
well as in Natal the will had been proved. The 
Master authorised to appoint an executor dative 
for the purpose. In re Wicht,—XIIl,, 69. 

The Court will not authorise an executor tes- 
tamentary residing out of this Colony to deal with 
immovable property situated therein, even though 
the will be proved in Natal. Semble: — Such 
authority could be granted if the executor would 
undertake to reside in Natal until the estate had 
been fully administered. In re Jurton,— XIV., 
272, 



ni. ExBcnroBs Dativs. 
(a) Choice and Appointment, 

Cotti of Application— Mortgagee.] — The 

mortgagor having died, the mortgagee, in order to 
obtain judgment, had applied for and obtained 
an order for the appointment of an executor 
dative : — ELbld, that the costs of appointing the 
executor dative were costs in the cause, payable 
out of the estate. Wetter v. Napier's Executor, — 
VU.. 171. 

At Initanoe of Mortgagee.]— The Master may 
be autl^orised to call a meeting for the election of 
an executor dative to enable mortgagees to realise 
their securities. In re Chiappini, — 1870, 110. 

The Court will not appoint an executor dative 
on the application of a mortgagee to enable the 
latter to recover the amount of a bond due by the 
estate. Proceedings should be taken in the asaal 
way, before the Master. In re AUen,—Xl,, 281. 

General Rule.] — The Court does not appoint 
executors of intestate estates. It can, however, 
appoint a curator bonis, which is a distinction in 
name only. In re McKenzie, — VL, 82. 

Minor.] — Where an executor dative had been 
elected, wno appeared, from the Master's report, 
to be a minor of the age of 20 years and 4 months, 
Held :— That the appointment could not be con- 
firmed. In re Walsh,— IX,, 168. 

In Place of Absent Exeontor.]— Where an 

executor dative who had given security, left the 
Colony after filing an interim account, his absence 
being reported as permanent. Held: — That the 
confirmation of the appointment of a new executor 
dative should be expressed to be without prejudice 
to the liability of the absent executor for hia ad- 
ministration of the estate, or to that of his 
sureties in respect of the conditions of their bond. 
In re Brunton,—Xn., 60. 

Where proceedings are authorised for the 
election of a new executor dative, to replace one 
absent from the Colony, the new appointment is 
not to prejudice any claim against the former 
executor. In re Uys,—lS72, 92. 

Voting Power— Beneficiaries.]— The bene- 
ficiaries under a will have no more right than 
other next of kin in voting for the appointment 
of an executor dative. [Per Gallwbt, C.J.] In 
re Cato,— XIV., 188. 

Executor of Deoeased Guardian.]- Where 

there were funds in which minors were interested 
standing at a bank to the credit of their deceased 
guardian, which funds could not be withdrawn 
or used for the minors. Held : — That authority 
might be given to the Master to appoint an 
executor dative of the guardian's intestate estate, 
to pay over the moneys to the Master. In re 
Spear,— XIV, ,150, 

Competition for Office.]— The practice of 
electing the widow of an intestate as executrix, 
against a majority of votes, is not recognised la 
this Colony. In re Adcock^--'t, 209, 
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Bqaality of Totot.]— In the case of equality 
of vofteB at a meeting for the election of an executor 
dative, it would probably be well that the Master 
shoold have a casting vote {Per Connob, G.J.) 
In re Adeoekt — II., 3. 

Widow Remarried.]— The Court confirmed 
the election of the widow, who had married again, 
B8 executrix dative of her deceased husbsund's 
estate. In re BUxtonj—U.y 89. 

Goaditioiial • Appointment] — Where there 
were two candidates for the office of executor 
dative and the voting had resulted in a tie, the 
heiiB subsequenUy agreed upon an appointment, 
subject to a special condition as to the mode of 
dealing with immovable property: — Hxu>, per 
CosraoB, C.J., that the appointment should be 
authorised, but unconditionally, allowing the con- 
dition to be recited in the preamble to the order. 
In re Adcock^ — U., B. 

Appointment Pending Interdict. — See Inter- 
dict. 

Unfit Penon.] — The Master, on applying to 
the Court in reference to the confirmation of the 
appointment of B. as executor, showed the Court 
a written communication which had been re- 
turned to his enquiries relative to the proposed 
executor. These were very unfavourable. At 
the meeting to appoint an executor, B. alone 
attended, and appointed himself. The Court 
refused to confirm the appointment, and referred 
it to the Master to appoint an executor. In re 
Lamonty — 3rd January, 1863. 

Estate of Alien.]— The Clerk of the Peace 
appointed as executor dative of the estate of an 
i£en dying in Natal, with liberty to pay any 
baJance to the Consul. In re WuUaert, — 
Tm., 37. 



(h) Release. 

Prmetice.] — Upon the Master reporting that 
all the estate in Natal had been administered 
and that there was no occasion for the executor 
dative to continue to act, the Court (Connob, J., 
dubitante whether such orders were usual) con- 
firmed the report and ordered the executor to be 
discharged. In re Gorcion,— 1871, 155, 159. 

An executor may be relieved from filing further 
accounts, if it appear that his administration of 
the estate has been practically completed, and 
that he has been fully released by the heirs, all 
ol fall age, subsequent to their receiving transfer 
of the landed property of the estate, &e latter 
transaction being at the same time authorised by 
the Coturt. But the Court will not, in such cir- 
cumstances, allow the complete release of the 
execators. In re King.—XJI., 200. 

'Where a oo^xecutrix dative was about to leave 
the Colony and sought to be released, Hkld: 
That, upon consent of the sureties to the 
exeoutor's bond, and upon their agreeing to 
coQtinQe their liability thereunder, the executrix 
mi^ be released and the executor authorised to 
fi9t alone. In re Fo<}>er,— ^m., 2(f. 



(e) RemovaL 

Application by the widow of M. to interdict 
the executor dative of M., to whom (M.) she 
had been married in community of goods, from 
selling the immovable property, and to have the 
executor removed and herself appointed executor. 
At the election of executor, S. attended on behalf 
of the widow, and voted with the two creditors 
for the election. S. was subsequently appointed 
guardian of the minor children of M., and he had 
conmiunicated with the executor as to the sale of 
the property, and making suggestions as to the 
auctioneer, which had been followed. Adver- 
tisements had, it was stated, been published for 
creditors to send in their claims on February 
16th. An advertisement was published of l^e 
intended sale on April 13th, of me movable and 
inmiovable property. The widow did not com- 
municate with the executor, and his first notice 
of any objection on her part was on the 26Ui 
February by notice of this application. The 
executor did not furnish the Court with any 
account, showing the liabilities and assets of the 
estate, but it was stated that the movable pro- 
perty would not be sufficient to pay debts. The 
Court interdicted the sale of any part of the 
movable or immovable property not required for 
the payment of debts or expenses, and directed 
that the executor should act on the wishes of the 
widow and guardian as to the order of sale or 
retainer of the properties, so as not to prejudice 
the creditors. Per Phillips, J. : The executor, 
being the secretary of the assurance company, 
ought to be removed from the executorship. Per 
Habdino, C.J., and Connor, J.: There was no 
sufficient cause shown for the removal of the 
executor. No order as to costs. In re Afaritr, — 
March 1st 1864. 

(d) Security given by. 

The Master is, sembUt not required to take 
security from an executor dative for payment of 
an annuity devised by will. In re Trotter, — 
1872, 44. 

The forfeiture of an executor dative's commis- 
sion is not a sufficient remedy for his failure 
to find security within the prescribed time. In 
re Ziet9man,—VU., 26. 

Order granted for cancellation of his surety 
bond given by an executor dative, it appearing 
that he had dulv received and remitted the 
amounts due to the heirs — be being their appointed 
agent for that purpose — and that his final 
administration account had been confirmed. In 
re Wolff,— YU., 170. 

The Master will not submit the election of an 
executor dative for confirmation until security 
has been given to his satisfaction. In re Egan, 
— Xn., 343. 

(e) Estate found to he testate. 

Where in the interval between the Gazette 
notice and the date of a meeting called for tiie 
election of an executor dative, a will had been 
discovered : Held, that the notice should stand* 
In w CWoiyim,— 1870, 111, 
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Where an exeontor dative had been appointed 
and had administered an estate as intestate 
which was afterwards f onnd to be testate though 
the will had not been proved, Held: That the 
executor's accounts should be confirmed, as the 
Court could not deal with a will which had not 
been proved. In re Little,— X., 108. 

(f) Duties and LinbiliUes. 

DeUy in inilitathig Suit — Cotts.]— Goets 

given against an executor dative, both in his 
official and personal capacities, it appearing that 
he had allowed many years to elapse before 
bringing an action to establish title to land, such 
an action having failed for want of proof of the 
identity of the deceased with the grantee. Smift 
Executor v. Otto,— III. (March), 86. 

He^Ugence — Cotti.] — Reference ordered to 
the Master to ascertain how far an executor's 
costs had been increased by carelessness or 
mistakes, bona fides not being questioned. Taxa- 
tion ordered of costs not connected with mistakes, 
Ac. In re Armstrong, — XI., 124. 

Duty in General.] — The duty of an executor 
is only in reference to the discharge of debts and 
allocation of the assets, and does not include the 
investment of minor's earnings, such being 
within the functions of a guardian. In re Hesom, 
— VU., 82. 

DisoretionaFv Powers.] — Quaere : Whether 
subsequently elected executors and trustees 
dative can exercise discretionary powers and 
authorities conferred by the will upon the 
originally named executors and trustees ? The 
presumption might be that the testator intended 
to include executors, <&c., for the time being. In 
re Fraddy—l., 125. 

Realising Estate— Payment to Caretaker.] 

— Payment authorised to a caretaker of immov- 
able property in the absence of the widow and 
executrix. In re Spearman, — XI., 306. 

Unauthorised Inyestment.] — Where it ap- 
peared that an executor, applymg for confirma- 
tion of his accounts, had invested the minor's 
portions upon mortgage without authority from 
the Court. Held : That the accounts might be 
confirmed, subject to the Master's approval of the 
investments. In re Barclay, — XIII., 36. 

Sale of Land— Minors.] — Executors author- 
ised to mortgage landed property in order to 
provide funds for the maintenance and education 
of minor children (the Master reporting in favour 
of a mortgage), with authority to sell if a favour- 
able opportunity should occur, subject to the 
Master's approval. In re Kitchen, — XII., 99. 

In an application by an executor dative for 
leave to sell land in which minors are concerned, 
the Court will require that the minors shall be 
represented by their guardian. In re Lundy, — 
Xn., 199. 

On an application for leave to sell land belong- 
ing to an intestate estate in which minors were 
interested* it appeared that the Master's former 
report, on another applioatioQ made 14 years 



previonsly, Viewed the sale to be advisaJ^k, Hxu> : 
— That in view of the Master's former report, and 
of tfie consent of the widow and major heirs, the 
sale might be authorised, without the expense of 
a further reference to the Master. In re MacathUt 
—XIV., 68. 

Right to Distribnte Estate.]— The exeeutor 
dative has a right to say ^lat he must have the 
distribution of an estate, even when there are no 
debts. In re ArchbeU,—imd, 103. 

Bonded JLssets.]— The holder of a notarial 
bond objected to the account of an execator dative 
of an intestate estate, on the ground that it did not 
include the furniture of the intestate's wile though 
it had been pledged by the husband. Held : — 
That the objection failed, inasmonh as the 
husband's pledging the furniture did not make ii 
part of his estate nor render it necessary that it 
should appear in the account. The objeotioQ 
depended on proceedings between the wife and 
the objector. In re Brown,— W., 301. 

Administration Charges— Joint Estate.]— 

The surviving spouse's hall of a joint estate is 
liable, equally with the other half, for the ad- 
ministration charges. In re Keyter,~WL, 129. 

Transfer of Settled EsUte— Consent of 
Trustees.] — On the application of executors 
dative of an intestate estate for leave, inter alia^ 
to transfer landed property direct to the major 
heirs, it appeared that a portion of the land was 
subject to a mortgage in favour of trustees of the 
marriage settlement of the intestate and his wile. 
The latter (who had married again) oonciured in 
the application, as did all the heirs, who were 
majors. Held : — That the consent of the sur- 
viving trustee was necessary. As, however, it 
appeared that such trustee was incapacitated by 
illness from transacting business, a trustee could 
be appointed solely for the purpose of giving con- 
sent to the transfer. In re King, — XII., 200. 

Mortgage— Minors* Interests.]— Leave granted 
on Uie Master's report for the executor to mort- 
gage landed property in which minors were ood- 
cemed, to meet liabilities for labour on the 
buildings. In re Meek,—imi, 229. 254. 

Authority granted for a mortgage of the landed 
property of an estate, to enable a oomposition to 
be made with creditors. In re George, — 1^9, 36. 

Leave granted to mortgage immovable property, 
in an intestate estate, in which minors were in- 
terested, in order to provide funds for payment of 
debts. In re Pearson,— imi , 33, 73. 

(See also Minor). 

Mortgage— Interest in Land.] — Authority 

granted to an executor {but subject to the Surveyor 
General's consent to the form of bond) to pass a 
notarial bond over an interest held by the estate 
in Crown Lands partly paid for, with a view to 
meeting liabilities owing by the estate. In ro 
Gold,—Xni., 63. 

Aeeonnts— Objeetions and Confirmation.] — 

Where objections to an executor's aooounts ap- 
peared to the Court as friTolons i-^Mms^i tiMit iMa 
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ma» Bhonld not be gnmtedt it being sufiSoient to 
defer eonfirmation for three months or until 
further order, wHh liberty to the objectors to bring 
any action within that period. In re BiacA:,— 
1870,^. 

ts a small estate without funds to pay fees of 
eonfiimation, the executor should if convenient 
more the Court in person. Otherwise, confir- 
mation mast be moved for by an advocate. In re 
McOalman^—lSn, 6. 

Aooount ordered merely to be filed, without 
confirmation, it appearing that an executor dative 
kad been elected to carry out the provisions of 
the will. In re Trotter,— 1872, 44. 

Where objections to the executor's accounts had 
husa filed, the Court suspended confirmation, 
allowing the objectors to establi^ their claims in 
a Besid^t Magistrate's Court. In re Vander- 
j^MOf,— 1872, 46. 

In order to save disallowance of commission 
under the Boles of the 20th July, 1875, the 
executor's accounts must be lodged, within the 
prescribed time, not only in the Magistrate's 
OfBce, but also in the Master's Office. In re 
Bnwn,—YL., 3. 

An executor dative may, seuble, extend the 
advertised time for lodging objections. In re 
McI>uUng,—WI„ 8. 

The con&rmation of the account of an executor 
dative in an intestate estate is, in substance, a 
judgment of the Court, and, therefore, to some 
extent, res judicata. Where every opportimity 
hsa been given to the heirs to satisfy themselves 
as to the account, and to lodge objections prior to 
confirmation, the Court will not in the absence 
of any manifest error, reopen the account. In re 
De$lc!ngraU,—VI., 122. 

A final aooount must, in all cases, be filed 
within a year, as provided by the Bules, unless 
an extension of time has been granted by the 
Court. In default, the executor's commission 
becomes forfeited. This rule held to be appli- 
cable, where it appeared that the estate could not 
be Immediately wound up, and that an order of 
Court had been granted authorising the executors 
to invest proceeds from time to time. Commis- 
sion, however, allowed on intermediate accounts 
£ied withm tiie year. In re Hesoni,—YU., 69, 82. 

The Boles of 20th July, 1875, as to disallow- 
SDoe of executors' commission, must be strictly 
adhered to. The Master can give an extension 
of time, for six months, to file accounts, but he 
must be applied to within the first six months, 
after whion the application must be made to the 
Court or a Judge. An executor should not 
diarge commission on probable, but only on 
aetnal, receipts. The necessity for the due filing 
of aooounts is greater in a large estate than in a 
RnaU one. A charge of £500 reduced to 100 
guineas. In re Milne,— YU., 92. 

Where accounts are filed with the Master in 
pursuance of a judgment of the Court, notice of 
lueh filing should be given to the other side. 
Kehardm v. jBecIc,— XL, 126. 



In allowing an extension of time for filing 
accounts, the application being made a year after 
the excutor's appointment, and no extension 
having been granted by the Master, the Court did 
so without prejudice to any claim or demand that 
might be made on the executor dative. In re 
Afaby,— Xn., 96. 

On application by an executor dative of an 
intestate estate for an order authorising registra- 
tion of a notarial bond over property belonging 
to the estate, in pursuance, it was alleged, of 
unsigned instructions left by the deceased, it 
appeared that the executor had failed to file an 
account since his appointment more than seven 
years previous to the application. Hbld : That 
the executor being in default, an account should 
first be filed and advertised in the usual way. In 
re CroMZey,— Xn., 29. 

The charge for confirming an executor's 
account may be increased to £2 2s., so as to 
cover the cost of making copies of the Master's 
report for the use of the Bench. But only when 
confirmation is moved for before the Full Court. 
[Smce modified.] In re Naga PiMay,— XII., 207. 

At the hearing of objections to the accounts of 
an executor dative of an intestate estate in 
which minors were concerned, the Court may 
require that the minor's interests shall be pro- 
tected by the appointment of a curator ad Utem 
to represent them. In re Schruer^ — XIII., 48. 

Objections to the accounts of executors dative 
having been referred to the Master, it appeared 
to the Court that some of the minors oonoemed 
were not represented before the Court, and that 
the matters of dispute were complicated and the 
evidence conflicting. Held: That the Court 
could not interfere summarily. In re Schruert — 
XIU„ 139. 

Foreign Estate and DomioiL] — Where 
movable assets have been recovered in this 
Colony by an executor dative appointed with that 
object, such assets may be remitted to the 
executor dative of the estate of the deceased in 
the country of his domioil. In re Smuts^ — 1872, 
103. 

The Court declined to confirm the accounts Of 
executors dative until thev had remitted to 
executors testamentary in the Cape Colony the 
balance in hand and had obtained receipts there- 
for. In re jButcAer,— 1872, 82. 

The Court prefers authorising a meeting for 
the election of an executor dative to administer 
small assets in Natal, to appointing an executor. 
In re Findtay,— 1872, 114. 

Porohate of Trost Estate.]-— (See also 
Executors generally, and Executor TestamentM7, 
supra.) — Property belonging to an intestate estate 
having been sold at public auction by the 
executor, a firm of which the executor was a 
member became the purchasers. The father of 
the deceased and heir to his estate had, 18 
months previously, written to the executor, 
protesting against the sale, on the ground of 
insufficient advertising and an inadequate price. 
Per CoNMOB, C.J. : Considering that the fattier 
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had delayed for so long a time, the aooonnt 
should be confirmed, unless cause were shown to 
the contrary on or before a specified date. (The 
practice in Evans* Executors v. Mayer and De 
Chazal, ante 193 followed.) In re Craig, Y., 
205. 

Applicant, the executor dative of an intestate 
estate, which was practically insolvent, had 
employed an auctioneer to sell land belonging to 
the estate, by public auction. The land was put 
up and bought by a purchaser, g.g., the executor, 
bona fide and at a fair price. Held : — That the 
Court could give no assistance to the applicant, 
nor could it cancel the sale, without the consent 
of the heirs of the estate, who might insist on 
applicant's retaining the purchase. In' re Amos, 
v., 47. 

Applicant, a mortgagee, moved for confirmation 
of a sale, by the executor dative, at public auction, 
of leasehold property belonging to the estate, the 
purchasers being a firm of which the executor was 
a partner. The Ck)urt had previously, on objec- 
tions to the executor's accounts, confirmed the 
liquidation account unless cause were shown to 
the contrary, by the heir, which cause was not 
shown. Held : — That as the ineffective sale had 
been brought about by the executor and his firm, 
an innocent mortgagee ought not to suffer, and 
the sale should therefore be confirmed, applicants 
costs to be paid by the executor. In re Craig, — 
VL, 71. 

Potthamous Child — Expensea.] — Charges 
connected with the birth of a posthumous child 
may be allowed by the executor to the widow ojit 
of the estate of her deceased husband. In re 
Spearman,—^,, 306. 

Proof of Debt.] — Where a claim by the 
deceased's husbana, absorbing all the assets of 
the estate, was only evidenced by a receipt given 
to the executor, Held : — That the accounts could 
not be confirmed upon such insufficient proof of 
the debt. In re i2aM?itn«ow,— XIII., 148. 

Proof of Intestate's Death.— See Death. 

SurrlTing Executor— Authority to Transfer.] 

— Leave granted to the Registrar of Deeds to 
regard a surviving executor as the sole executor 
dative for purposes of transfer to one of the heirs. 
Ex parte Lean, — I., 47. 

Remuneration and Grounds for Dis- 
allowanoe (See also Accounts, mpra). — The 
Court recognised the following charges : — 2J per 
cent, upon immovable property sold ; 5 per cent, 
on movables and money found in the bank. Extra 
charges as for stationery, drawing the account, 
binding documents, should be disallowed. Where 
property is retained at a valuation, a special 
allowance should be assessed by the Master. In 
re James, — I., 50 ; In re Johnston, — I., 62. 

Five per cent, allowed upon the whole 
receipts under exceptional circumstances involving 
journeys by the executor, the Master certifying 
such charges as reasonable although the bulk of 
the receipts consisted of the proceeds of land. In 
xe Ford,— 1„ 101. 



Two-and-a-half per cent, on proceeds of 
immovable property authorised. In re ColUn$, — 
I., 100 ; In re Hitchcock,— I,, 164. 

Fee for drawing the account disallowed on the 
Master's recommendation. Two-and-a-half per 
cent, allowed on the proceeds of land. In re 
Brewer,— I., 128. 

One per cent, on money found in the house, 
2} per cent, on debts collected, and 6 per cent, on 
movables sold, allowed as fsir and reasonable. 
In re Snyman, — II., 32. 

An executor is not entitled to claim the nsoal 
commission of 2^ per cent, on inmiovable property 
not sold but taken over at a valuation by the 
widow, herself executrix dative. That rate 
applies to cases where the property has been sold. 
(The charge was wholly disallowed). In re 
Duncum, — II., 66. 

Where the executors dative had filed a report 
shortly after their appointment, giving full deUtils 
Held : — That this was not an " account " within 
the rule as to time of filing and disallowance of 
commission. In re Milne, — V., 217. 

Commission on purchase price, payable by in- 
stalments, of property sold in the estate, is not 
chargeable at the time of sale, but only as each 
instalment is actually received. In re Hesom, — 
v., 246. 

Where the Court had disallowed part of the 
executors' commission, which, however, had not 
been refunded, Held, that in granting an order 
allowing execution to issue against the exeontors, 
each should be required to refund one half of the 
amount disallowed, but only to the extent of the 
proportionate share of the heirs actually before 
the Court, In re Milne,— YU., 134, 163. 

Befund of commission need not be made to 
parties who have consented to the accounts, as 
filed, in which commission was charged. But 
such persons' rights were reserved. In re Milne^ 
— Vn., 163. 

Where the executor's account had been filed, 
showing promissory notes due to the estate two 
years thereafter, Held:— That, in an aococint 
filed at the due date of the notes, the executor 
was entitled to charge commission, though no 
intermediate account had been filed. In re 
Vennaak,—WUI,, 36. 

Commission at the rate of 6 per cent, allowed 
to an executor dative, on the proceeds of land 
sold during the life time of the deceased on temts 
of deferred payment, the proceeds only being 
dealt with by the executor. In re Vermaak, — ^XI., 
306. 

Where it appeared that the late filing of the 
account was due to the assets being situated 
abroad and so not being available until within 
six months before filing the account, Hkld: — 
That the executor should be allowed his oom- 
mission, even though an earlier aooount had not 
been confirmed. In re Napier, — ^Xn., 61. 

Commission allowed, at a reduoed iate» on 



Digitized by VjOOQIC 



fiXfiCUtORS, EXTRADlTiON. 



254 



partition of immovable property ander a valuation, 
withoat a sale. In re O'NeU.—XIl,, 347. 

Gommission allowed, althoogh the account had 
not been lodged within the prescribed time, the 
estate being a small one and the executor's 
receipts being solely from rents. In re Crawford, 
XU., 347. 

The executor's charge of £37, being com- 
mission at 2^ per cent, on land and 5 per cent, 
on movables, reduced, on the Master's recom- 
mendation, to £10 lOs., the propertv not having 
been sold but taken over at a valuation. Per 
Oallwbt, G. J. : The Master has a discretion in 
BQch matters. In re Potgieter.—XJU.y 10. 

The Bulee of the 20th July, 1875, as to the dis- 
allowance in certain cases of commission to 
executors dative, are applicable to the executor 
dative appointed to administer a testate estate. 
Where the Master had disallowed commission 
under the Rules, owing to the executor's delay in 
filing his aooount, the Court intimated that there 
would be a reference upon the question, but, 
upon the fifaster stating verbally to the Court that 
be would reoonmiend the payment. Held : — That 
the commission might be allowed. In re 
/«i«iw,— XIV., 156. 

Bxeeniop Aeting m Aaotioneer.] — An 

executor should not get any additional commission 
aa auctioneer of the property administered. The 
exeeutor'a commission ^ould cover the whole of 
his work for the estate. In re James, — I., 50 ; 
in re JohtuUm, — I., 62. 



EXTRADITION. 

General Prinoiplea.] — Under Roman Law 
an dEEender could he tried where the offence was 
committed or begun, or where he was found or 
arrested, there being compulsory extradition 
b^ween provinces of the Empire, which, however, 
ceased when the provinces became separate 
kingdoms. The effect of the Act 26 and 27, Vic, 
e. 35, on these provisions is referred to in A/on- 
erieff^s case {Reg, v. VngagtAie and others. — 
8ee CanfiNAii Law.) Reg, v. Denton,— Yl., 268. 

Under Fa|^Te Offenders Act — Irregolar 
Procedure — Remand.] — An application for the 
extradition of a supposed offender to the Cape 
Colony was opposed on the grounds that the 
warrant was not properly authenticated, that the 
imiing Magistrate had no jurisdiction, tiiat the 
prisoner was not identified, and that ihe charge 
was based upon hearsay evidence. The Magis- 
trate remanded the accused, and telegraphed to 
the Gape Colony that the documents not being in 
order, he would detain the prisoner until further 
papers arrived. Hkld : Tlmt the remand should 
be set aside and the prisoner discharged from 
custody, the proceedings being tainted with 
iiTegolarity throughout; inasmuch as under 
^wse circumstances the Magistrate was not 
justified in detaining the accused for the con- 
venience of persons resident out of the Colony. 
In xe (kdat Khan,— EL, 49. 



—Trial for Another Offence.] — Where an 

accused person has been brought to the Colony 
under the Fugitive Offenders Act, he may be 
indicted upon a charge other than that for which 
the extradition has taken place. Reg v. Esaer, — 
IX., 238. 

—Stay of Proceedings.] — Interdict granted 
against removal to the Cape Colony of a person 
arrested under the Fugitive Offienders Act, 1881, 
on a charge of theft, until he should have had 
an opportunity of serving notice on the Attorney- 
General of a motion for setting aside the arrest. 
The notice ordered to be served without delay. 
In re Chambers,— YLl., 170. 

— Evidence for Committal.]— The proceedings 
in an extradition case before a Magistrate in this 
Colony are not analogous to those of a prepara- 
tory examination. The question before the 
Magistrate resembles more the case of a person 
charged with an offence committed here, in 
which the Magistrate had to consider whether he 
would send the accused to prison before entering 
upon a preliminary examination. If the accused 
has witnesses within easy call, the Magistrate is 
bound to hear them in order to enable him to 
decide whether he should detain or discharge the 
accused. Reg. v. Jacobs, — V., 48. 

— OfBcial Seals.] — Official envelope medallions 
pasted on documents are not self -proving seals. 
lb, 

—Authentication of Documents.]— A certificate 

under seal of the Colonial Secretary of the 
Colony seeking extradition (not being part of 
the record produced at the committal) to the 
effect that the person who had previously signed 
a warrant was an officer authorised to issue 
warrants, is not an authentication of the parti- 
cular warrant issued by the officer named in the 
certificate. Per Connor, C.J. : If the warrant had 
been referred to in and annexed to the certificate, 
it would, SEMBLB, have been sufficient authenti- 
cation, if duly issued by the Magistrate. Where 
a copy or duplicate of the original endorsed 
warrant, properly sealed, has been produced, 
with the original, the two taken together could 
(Connor, C.J., dissentiente) be taken as con- 
stituting an endorsed warrant under the Act. 
Per Wraoo, J. : The seal referred to in Section 
29 of the Fugitive Offenders Act means a s^ 
impressed upon the document sought to be 
authenticated, and existing on the face of the 
document when it comes before the Magistrate 
under Section 5 of the Act. lb. 

Section 29 of the Fugitive Offenders Act 
requires due authentication, either by seal or 
certificate, or by the oath of a viva voce witness, 
bodily present in the country in which the 
fugitive is to be arrested. Affidavits sworn 
before a foreign Justice of the Peace are not 
sufficient. Authentication of the warrant, though 
necessary for the apprehension of the offender, 
is not required in connection with the Governor 
being satisfied that a warrant has been authori- 
tatively issued. Where a committal had been set 
aside by reason of the depositions wanting the 
necessary authentioation, the Court remitted the 
prisoner to the Biaffistrate for the case to be 
proceeded with under the Qovemor's endorsed 
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warrant, which might be acted upon when duly 
authenticated. Jacobt v. R.M.^ Durban^ lY., 129. 

—Detention Pendin|{ ExtFadition.]— A person 
found in this Ck)lon7 in the possession of stolen 
property, and not accounting for its possession, 
may, upon sworn information, be detained 
pending extradition, it appearing that although 
the formalities required by the Act ^6 and 7, Vic, 
c. 84) had not been complied witn, steps had 
been taken for that purpose. Lamarque v. i?.M., 
Durban^ — I., 1. 

With South African Republle— Laws Ap- 
plicable.] — The crimes of tneft and fraud not 
being included in Law 7, 1871, providing extra- 
dition with the South African Republic, an 
offender could not be detained in Natal upon a 
charge of his having committed those offences in 
that Republic. But the Law 7, 1871, which 
ceased to be operative on the annexation of the 
Republic in 1877, not having been revived by the 
present Government of that country since the 
retrocession in 1881, is no longer in force. In re 
Riggart^—Hn,, 247. In re Ptoyer,— XIV., 74. 

With Orange Free State — IninlBcient 
Evidence — Warrant] —Telegraphic communi- 
cations having passed between the Governments 
of the Orange Free State and Natal with regard 
to the extradition of a person in the Colony 
charged with theft, the offender was arrested,, 
prior to the receipt of formal documents, under a 
Magistrate's warrant purporting to be issued by 
order of tiiie Colonial Secretary imder Sections 
3 and 4, Law 13, 1882. Subsequently, the papers 
having arrived, the Magistrate signed a warrant 
committing the accused " for trial," after taking 
his statement in the usual form. It appeared 
that at this stage there was no warrant 
authorising detention, and an application was 
accordingly made to the Supreme Court for an 
order auUiorising the release of the accused from 
custody. At an adjourned hearing, however, it 
appcKared that a committal warrant had in the 
meantime been issued in the form prescribed by 
Law : Held, that the facts disclosed in the 
deposition (though possibly sufficient for the 
issue of a warrant) not being such as would 
justify a committal for trial in the Colony, the 
application for release should be granted. 
^mbUy the prior irregularities were cured by the 
issue of a proper warrant. In re Nel^ XII., 208. 

Ontody of Prigoners— Law 20, 1880.— See 
CbuonalLaw. 



FALSE IMPRISONMENT. - See 

Abbbst. 



FEES. 
Of Oi&ee*— See Bboibtbab. Shsbiff. 
fleimifiri Feea.— 'See Advooatb. Ooers^ 



FENCES.— See BmmnABm. 



FEBBY. 

Right of.] — In an action against the Colonial 
Government, in respect of the alleged deprivation 
of an exclusive right to a ferry claimed by 
plaintiff to have been granted to him by the 
Government : Hbld, that even if this right were 
claimed as a personal servitude, it would require 
a deed and registration if it were to effect 
immovable property. {Steele v. Thompeon^ 13 
M.P.C., 280, followed.) Dickens v. CoUmial 
Oovemmentf—UI, (May), 8. 

—Pleading.]— Plaintiff sued the Colonial Go- 
vernment for damages in respect of their 
deprivation of his rights of ferry, the declaration 
averring an agreement that plaintiff should 
** continue to be the recognised ferryman": 
Held, that the declaration should state a period 
during which the ferry rights were to belong to 
plaintiff, and should claim specific p^ormanoe 
or damages in default. Hbld, further, that the 
action ought to have been brought against the 
actual invader of plaintiff's rights, not against 
the Government. lb. 



FINE. 
Preference of Croim for.]— See Cbown. 



FIREARMS AND GUNPOWDER 

LAWS. 

Protecntions nnder.] — See Cbiminil Law. 



FIXTQRES.^SeeLANDLOBDAin> Teraht. 



FOLLOWING GOODS.— See MimroAOB. 



FOREIGN COMPANY. -See Compamy. 



FOREIGN GONTRAOl^.-SeeGoimus. 
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FOBBIGN BXECUTOR-See 

EXBCXTTOB. 



POBBIQN GOVBRNMBNT.-See 

Etidkncs. EzT&ADinON. 



POBBIQN JUDGMENT. -See Judg- 
MBKT. Practice. Psoyisional Sentence. 



POBBIGN WABBANT TO SUB 
OB DEPEND.— See Pbactice. 



FOBGEBY.— See Bill of Exchange, &o, 

MOBTOAOB. 



POBWABDING AGBNT.-See Cabbieb. 



FRAUD. — See also Intebdict. Pleadino. 

Sale. 

Fraud mast be proTed and cannot be presumed. 
[Per Habdino, C.J.] Blamre^s Executrix v. 
MUner and another,— lQd9, 89. 



PBIBNDLY SOCIETY. 

BoFial Money— SorploB Fond— Nominee.]— 

Applicant was nominated, under the Bules of a 
Fr^dly Society, to receive the burial money 
pliable on the death of her brother, a member of 
the sodetj. In the lifetime of the latter, the 
Booiety established a surplus fund, each member's 
share therein being payable to his nominee, but 
the Boles only mentioned nominees for burial 
money. On her brother's death, applicant was 
paid his burial money, but also claimed to receive, 
free from creditors, his share in the surplus fund : 
~-HiLD, that the burial money so paid could 
'^Aidlj be called the nomiiiee's j^perty as it had 



to be used in connection with the member's 
burial ; and that, with regard to m surplus fund, 
as it did not appear that the nominee for the 
burial fund was also the nominee for the surplus 
fund, applicant had no claim to the latter. 
Semble : — In the absence of an enabling enact- 
ment of the Legislature, creditors cannot be pre- 
vented by the rules of a society from claiming 
property of a deceased person. Corlett y. Odd- 
feUow8,—YL,, 186. 



FUGITIVE OPPENDBBS ACT.- 

See EzTBADinoN. 



FUTUBB BIGHTS.-- See Maowtbate'i 

CouBT (Jurisdiction). 



GAMBLING.— See Comtbact. LegaHty. 
Bond for Gambling Debt.— See Mobtoaob. 



GAME. 



Deatraction of— 8iimmonf.]'-In an action 
for damages for the wrongful destruction of game 
the summons should specify the birds or animals 
referred to. WillU v. Parker and another, — IX., 
28. 

Sporting Rights— Trespats.— See Tbebpabs. 



GAMING AND WAGBBING.- 

See Waqeb. 



GIFT. 
Between Spouies.— See Husband and Wife. 
To Minor. — See Minob. 



GOVEBNMENT.-See Cbown. 
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OOVBRNMBNT OPPIOBR-See 
PuBUc Officeb. 



GOVERNMENT RAILWAYS.-See 
Bailwat. 



GOVERNOR 

Action against — Practice ] — Application 
under lOth Rule for liberty to serve a sommons 
on the Acting Lieatenant-Gk)vemor in an action 
by an Acting Resident Magistrate for his salary. 
Tne Court ref osed the application, such actions 
being by the practice of the country brought 
against the Colonial Secretary, and not against 
the Lieutenant-Oovemor. Notice of the applica- 
tion having been served on the Government, the 
Attorney-General applied for the costs of the 
application, and this was ordered by the Court. 
Bx parte jLand^&ef^,— November ISth, 1860. 

Road Board— Oonfinnation of Finding.]— 

SeeBoad. 

Orden of Court.]— It is not usual for the 
Cfourt to grant autibonty to the Governor. This 
is done by an order empowering the Colonial 
Secretary as the Governor's representative. In 
re LegUUUive Council BuUding8,—Ul. (Sept.), 6. 

Appeal firam— (and from Governor in Council). 
— See APPEAL. Native (Courts of Law). Bail- 
way. BOAD. 



GRANT OP IjAND.— See Crown. 



GRASS BURNING. 

Criminal Oifenoe— Committed on Boundary.] 
—Law 21, 1866, dealing with grass-burning, 
specially provides that adl offences thereunder 
shall be cognisable in tiie district within which 
they are committed. Held, however, tiiat such 
ofiFences, when committed within two miles of 
the boundary of a Magisterial Division, are 
within the jurisdiction of the Magistrate of the 
adjoining division. (Ord. 16, 1846. sec. 11.) 
Umvelangange v. Clerk of tlie Peace^— V., 67. 

Liability of Native Kraal..— See Native. 

gummoni— Form of.— See Neouobnce. 

JLot of Serrant.— See NEauoENCE. 



GUARANTBB.— See Pbdicipal axd 

SUBBTT. 



GUARDLAJN- 
Of Minor.— See Minob. 
Of Lunatic.— See Cubatob. 



GUNPOWDER AND FIREARMS 
LAWS. — See CBnoNAL Law. 



HARBOURING.— See Indian Immiobant. 
Municipal Cobpobation. 



HAWKER. — See Municipal Cobpobatiom. 



HOLIDAYS. 

Compntation of Time in AppeaL — See 

Appeal. 

Filintf of Acooant.1— Court holidays are ex- 
cluded in the time for filing an acconnt in 
insolvency. In re Petrt«,— II., 64. 



HORSR 
Sale of Diseased.— See Sale. 



HORSE RACE. 

Action by B. against H. for the stakes of a 
steeplechase, H. being treasurer and secretary to 
the race. The declaration set forth the adver- 
tisement under which the race was run, which 
among other things, stated that K., L. and M. 
were the stewards. The declaration averred that 
B.'s horse had won, and that B. had done every- 
thing to entitle him to the stalces. The pleas 
were: — 1st, the general issue ; 2nd, thai the raoe 
I was run according to the uses of races, andespeoi- 
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ally according to a rale published in 1860, that 
horses taken over the fences would be disqualified 
from mnning, and that 6/s horse had been 
taken oyer the fences ; 3rd, that 6. had referred 
the qaestion to the final decision of the stewards, 
and that they had decided against him. The 
replication was the general issue. One of the 
stewards being unwell at the time of the race, 
the two other stewards alone had investigated 
the dispute in reference to B.*s horse being taken 
o?er one of the fences, and decided against his 
light to the stakes. The Judge, at the trial 
(before a jury), put these questions to them : — 
1st, was B.*s horse taken over the fences after the 
course was marked out by the workmen there? 
2nd, did B. then know that the course was to be 
there? 3rd, is it an established rule of steeple- 
chases that the decision of the stewards is binding 
as to disqualification ? 4th, whether, in fact, the 
act was a disqualification or not ? 5th, did either, 
or both, of the two last questions apply to the 
race in question ? And the judge told the jury 
that, if ihej answered questions 1, 4 and 5, in the 
affirmative, they should find for the defendant. 
Bat if they answered any of them in the 
negative, they should find for the plaintiff. The 
jury answered all the questions, except the 3rd, 
in the affirmative, but stated that B.'s horse had 
been taken over the fences before the flags were 
planted. All the jury but one would have 
answered the third question in the affirmative, 
with the qualification " if the flags were planted,*' 
and the remaining juror dissented from this 
qualification, and question 3 was therefore not 
answered. The Judge held that the answers in 
the affirmative to questions 4 and 5 were, in law, 
a verdict for defendant, and caused it to be so 
entered, The jury would have preferred a 
Terdict for the plaintiff, because they thought 
that the objection ought to have been taken 
before the starting. There was evidence that, 
on the morning before the race, H. said to a third 
person, in presence of one of the stewards, that, 
personally, he would not object on account of 
B.'s horse having been taken over the fences. 
The objection was, however, made by him after 
the race — his horse coming in second. The 
Judge refused to put the question of waiver of 
the disqualification, because it was not pleaded, 
and because of the question whether a waiver by 
H. ooald bind the stewards. There was now an 
application for a new trial on the grounds of the 
question of waiver not being put to the jury — 
that the steward, who knew of the objection, 
ought to have taken it before the starting ; that 
there was no verdict by reason of question 3 not 
being answered unanimously, and of the Judge 
ordering the verdict to be entered, and because 
one of the three stewards had not exercised his 
right of judgment. The Court refused the appli- 
cation, with costs. Per Phillips, J. : The waiver 
ought to have been pleaded, but even if it had, 
it would not have bound H. The stewards were 
not bound to take objection. The course taken 
hj the Judge, in reference to the verdict, was 
right, and the decision of the majority of the 
stewards was sufficient. Per Meller, J. : The 
verdict effected substantial justice, and it is a 
rule of racing law that the decision of the 
stewards is final. Per Connor, J. : It is the duty 
of a Judge in a complicated case to point the 
attention of the jury to the material questions in 
the oase, and if, here, the Judge was correct as to 



the legal result of the answers of the jury, and 
the jury had, nevertheless, found otherwise than 
he directed, the verdict could not have been 
upheld, as it would have been against the legal 
instructions of the Judge; also, that according 
to the principal case of Parr v. Winteringham 
(28 L. J., Q B. 123) the final decision of a 
majority of the stewards is sufficient, though one 
may not have expressed any opinion. Per 
Curiam: The objection of the Judge's having 
caused the verdict to be entered as he did, could 
not be taken at the time to warrant an applica- 
tion for a new trial coming within Ordinance 7, 
1862, Section 8 (3). Ballan v. Harper,— Utach 
81st, 1864. 

The condition that the stewards* decision will 
be binding is not obligatory. The Court will not 
interfere in the administration of mere matter of 
amusement. Shepstone v. Gmre*.- III. (Nov.) 
13. 



HOTBLKBBPBR.— See Innkebpbb. 



HUSBAND AND WIPE. 
I. Marriage. 
II. Marriage Contracts and Settlements. 

III. Donations between Spouses. 

IV. Divorce, Separation, and Restitution of 

Conjugal Bights. 

1. Voluntary Separation. 

2. Judicial Separation and Divorce, 

3. Separatio Bonorum, 

V. Protection Order or Interdict. 

Yl. Husband's Bights and Liabiuties. 

Vll. Wife's Eights, Property, and LiABiLrnEB. 

YIII. Actions by and against Spouses. 

IX. Succession to Property. — See II. supra 
and Succession. 

X. Costs. — See Costs. 

XI. Power of Attorney to Manage Wifb's 
Affairs. — See VII. supra and Pbikoipal 
AND Agent. 

Xn. Other Matters. 



I. Marriage. 
[ Who Capable of Contbacting. 
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Minor, 

With Consent and Assistance of Parent or 
Guardian.] — Guardian io assist a minor in 
executing an ante-nuptial contract upon her 
intended marriage appointed by the Court, where 
it appeared that the minor's father was dead and 
that her mother concurred in the application. In 
re ShandotB^ — I., 64. 

Appointment of guardian for the purpose of 
assenting to a minor's marriage, and for the 
purpose of assisting her in the execution of an 
ante-nuptial contract, the minor's father being 
dead or absent. Ex parte Boxt^, — I., 41. In re 
Uatcliffand Pretorim,^!., 268. . 

Guardian appointed to consent to marriage of 
minor and to assist her in executing ante-nuptial 
contract. Where the deceased father's will 
omitted to appoint a guardian, the mother so 
appointed. In re Ct/ndtW,— II., 17. 

The consent of guardians being necessary for 
the valid marriage of a minor, where there had 
been a marriage without compliance with this 
rule, the Court refused to authorise the marriage, 
intimating that the guardian could give his 
consent. In re McDuling and Browiiy — VI., 88. 

Want of Consent— No Consummation.] — 

Where plaintiff's parents, she being a minor, had 
not consented to tiie marriage, of which, however, 
there had been no consummation, the Court 
regarded such a marriage as invalid, and was 
inclined to make a declaration to that effect. In 
the absence, however, of the defendant, who was 
in default at the trial of plaintiff's action for 
divorce, the Court granted an absolution from 
the instance, prefacing the order with a declara- 
tion that it appeared doubtful whether the 
marriage was legal. Donlonv. Doidon^ — V., 102. 

One Guardian objecting.] — The marriage, 
even after banns, of a mmor, one of whose 
guardians objected, though the other consented, 
to the marriage, would be void under the 
Marriage Ordinance. Where the objecting 
guardian applied, ex parte^ for an interdict to 
restrain the marriage, the Court intimated that 
the applicant should communicate with the 
clergyman and magistrate ; and the application 
was withdrawn. In re McDuling, — V., 320. 

Invalidity of Marriage without Parent's 
Consent.] — The marriage of a woman under 20 
years of age is, in Boman Dutch Law, invalid or 
may be invalidated, if it be without the consent 
of the father if living, or, if not, of the mother, 
if surviving, unless it has been authorised by 
judicial authority. There may, however, be 
a question whether a marriage, after publication 
. of banns, and without express dissent of parents, 
would be in a different position. The Marriage 
Ordinance, 17 of 1846, does not affect the 
common law on the subject of marriage without 
requisite consent. The marriage of a person who 
has attained full age cannot, however, be assailed 
without his or her consent, unless some interest 
is liable to be affected. The presumption, how- 
ever, that a minor's unauthorised marriage was 
under community of goods leads to the question 
Ol succession, and has to be considered in an 



action by the parents, who are interested as 
heirs, to set aside such a marriage. This action 
comes within Law 13, 1883, and the term 
•' divorce " is not inappropriately applied to its 
dissolution, the order for which should be pro- 
visional. Lee V. Donlonf — V., 270. 

Subsequent Assent]— A marriage of a woman 
under 20 years of age, without the necessary 
consent, though it may be invalidated, can hardly 
be called absolutely void, because the weight of 
authority shows that by subsequent assent or 
recognition on the part of the parents such a 
marriage may become valid. lb. 

Judge's Order— who may malte.]— An order 
appointing a guardian, with a view to obtaining 
leave to the marriage of a minor, cannot be made 
by a Judge other than the Chief Justice. In re 
Jaco6«,— Vn., 38. 

Consent of only Relatiye.]— Where a minor 
orphan, a domestic servant, was without a 
guardian, and her only relative in the Colony, a 
brother, consented to the marriage, the consent 
of her employer being also produced, the Court 
declared the marriage proper. Ex parte Herbert^ 
—II., 61. 



Marriage prior to establishment of CiYilixed 
Law— Subsequent Polygamy— Law applicable 
to Marriage— Devolution of Property.]— 0., 

an Englishman, arrived in Natal many years 
before the Dutch came there, and before the 
Queen's sovereignty was asserted over it ; O. was 
the servant of F., who came at the same time, 
and with them was a third Englishman (G.) F. 
was the leader of the English party, and several 
natives flocked to him for protection and food, 
Chaka, the Zulu king, having shortly before 
devastated the country; M. (the plaintiff) was 
one of the natives who so came in, her parents 
and brothers having been killed by Chaka'sarmy. 
About the year 1826, G. (as the agent of FJ 0., 
and several natives (including the plaintiff) as 
carriers, went into the Amaponda country, on a 
trading expedition. Whilst there, O. asked O.'s 
leave to marry M. She, upon being spoken to by 
G., refused until O. promised to give G., as agent 
of F., seven head of cattle for her, and an eighth 
was subsequently given to a cousin of hers. There 
was no dance or feast at the marriage. Shortly 
afterwards, O. and M. returned to Durban (the 
Bluff, where F. was living) as husband and wife, 
and she was taken by O. to his own house, one of 
a better kind than the ordinary huts. O. sub- 
sequently married several other native women. 
In 1845 Boman Dutch Law was made the law of 
the country. O. had by M. four children, of 
whom the eldest had been baptised in the Church 
of England at Grahamstown, and had always 
been called John ; and O. had taken pains with 
his education, taking him to school at Grahams- 
town twice, and, it was stated that, on his (John's) 
return to Natal the second time, at the age of 15, 
a feast was held, and 0. proclaimed John his 
successor. O. died in 1860, having previously in 
that year made his will, whereby he gave all his 
property to P. and B. as trustees for the W. 
Society. M. sued B. and P. for half O.'s propertjy, 
as his widow entitled to community of goods. The 
declaration stated a marriage near Durban in 
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1896 (a mistake for 1826), averring the marriage 
to haTe been had in community of goods. The 
defendant pleaded the general issue, and a special 
plea to the efifeot that M., on marrying O., was 
a widow or cast-off woman of another man, and, 
by native law, his subsequent marriage with a 
Tjigin invalidated that marriage; the evidence 
disproved this plea. Before the trial P. had died. 
The Court gave judgment for the plaintiff. 
Habdino, C.J., and Conkor, J., (Phillips, J., dis- 
senting) being in her favour upon one of the main 
questions in the case (her being the lawful widow 
of 0.) ; and Coknor, J., and Phillips, J., (Hard- 
016, C.J., dissenting) being in her favour on the 
other main question (the community of goods 
attaching to the marriage). Each Judge delivered 
a written judgment. Per Hardino, C.J. : There 
is a well-defined reasonable native law of marriage, 
and the plaintiff was married to 0. according to 
that law ; but there is on every marriage a tacit 
contract to adopt in respect of property, the law 
prevailing at the place of marriage, and the 
in^oduction of Roman Dutch Law in 1845, could 
sot affect that contract and its consequences, one 
of which was the exclusion of the community of 
goods, which was not known in Natal at the time 
of the marriage ; also, that the 28th article of the 
Rojral Instructions, and the Ordinance 3, 1849, 
kept the native law alive in respect of O. and M. ; 
as they were inhabitants of Natal before the 
assertion of the Queen's sovereignty. Per Connor, 
J.: There is a reasonable, defined, recognized, 
native law of marriage; that O. and M. were 
married according to that law, and there being no 
objection to the marriage such as polygamy or 
incest, the marriage was good for every purpose ; 
that there is in mere marriage no contract but 
that of marriage, no tacit contract to bind 
property against the general rule of Law, that the 
Ux Htu* governs the devolution of immovable 
property, and the law of actual domicil of owner, 
the devolution of movable property. That the 
^th Article and the Ordinance 3, 1849, only 
apply to those ordinarily called Natives, and to 
their transactions amongst themselves. That the 
Ordinance No. 1, 1856, does not apply to the 
community of goods, but simply to impediments 
in the way of devising one's own property, which 
the other spouse's share of the matrimonial 
estate is not ; also ^emhle, that the marriage in 
this case in the Amaponda country, being had in 
trantUu, was to be deemed to have been con- 
tracted in Natal, and the case was within Section 
2 of Ordinance 1, 1856, unless that section was to 
be confined to marriages had after Natnl became 
a district, and 0. had not complied with the pro- 
visions of that section. Per Phillips, J. : The 
lex ntus and the law of the domicil must respec- 
tively govern the devolution of the immovable 
property, and of the movables, for any tacit con- 
tract as to property on marriage, is to adopt a 
law which recognises this general law of the 
civilized world. That the Ordinance No. 1., 1856, 
did not enable O. to make his will as the marriage 
though had in the Amaponda country was had 
in itinere, and was to be deemed to have been 
contracted in Natal, and O. had not complied 
with the provisions of Section 2 of the Ordinance 
No. 1, 1856 ; that there is no such native law of 
marriage as would authorise the Court to regard 
as marriage a connection had in conformity with 
it. The Court ordered the defendant to pay the 
pUitttiff her oosts up to and inclading costs of 



judgment, the defendant to be at liberty to r^ay 
hiinself these costs and his own costs out of such 
part of O.'s property as effectually passed by his 
will to B. and P., as trustees for the W. Society. 
Ogle V. Buchanan, — 22nd January, 1863. 

RemaFFiage of Widow— Annus LuotuB.] - 

Application to authorise marriage of widow, under 
50 years of age, within six months of her former 
husband's death — refused by the Court. Ex 
Parte A,B.—lIi. (May) 15. 

Bvidence of Yalidity of Marriage.]— The 

action had been pending in Court more than a 
year before the trial came on ; the question was, 
as to the validity of the marriage of the plaintiff 
with the deceased testator, whose surviving, 
executor was the defendant ; the plaintiff claim- 
ing half the property of the deceased as surviving 
spouse. The plaintiff was a native, and the 
deceased an Englishman; the alleged marriage 
had been, according to Native Law, before Natal 
was a British Colony. On the second day of the 
trial, the plaintiff's counsel proposed to put in 
evidence the certificate of marriage of a daughter 
of the plaintiff by the deceased, on which her 
surname was given as that of the deceased ; this 
document was objected to on the part of the de- 
fendant because it was not scheduled under Bule 
32 (1846), and because it was irrelevant. Per 
Harding, C.J., and Phillips, J. : The document 
might be admitted though not scheduled, but 
should be rejected as irrelevant. Per Connor, J. : 
The document ought to be rejected as not being 
scheduled, there being no reason for the delay to 
do so till then, but xeinble it was not irrelevant. 
Ogle V. Bucharian,— 26th November, 1862. 

(See also Divorcb infra). 

Marriage— of Natiyes.— See Native. 

Marriage — of Indian Immigrants. — See 

Indian Immigrant. 

Second Marriage— Lex Hao Bdictali.]— The 

lex hac edictali prohibits a person marrying a 
second time from securing by contract or will to 
the second spouse more than is obtained by 
the least portioned child of the first marriage. 
The lex does not prohibit second marriages being 
in commmunity of goods. FuUer^s Trustees v. 
Fuller,— rf., 37. 

Effect of Marriage on Wife.]— The wife 
becomes by marriage a minor under tne guardian- 
ship of her husband. London and South African 
Bank v. Bond,— IS72, 148, 152. 

II. Marriage Contracts or Settlements. — See 
also Cases under Succession. 

Effect of as Donation.] — Provisions with 
respect to an intended marriage may be regarded 
as donations, and, as such, must be construed so 
as to prejudice the donor in the least possible 
way. It is generally laid down that when a 
settlement is made directing how the succession 
to the spouses' estates is to be regulated, such 
a settlement is in the nature of a donatio mortis 
causa, the rules as to which resembled, in most 
respects, those governing last wills. In re Frasett 
-^n.. 186. 
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CoTenant m to Gifts.]— A ooyenai^t in an 
ante-naptial contract, executed in 1874, under 
Law 22, 1863, to the effect that each of the 
intended consorts might make gifts to the other, 
Held, to be of doubtful yalidity. In re Holman^ 
—v., 235. 

Constraotion of Settlement — ^^Inoome 
from Property.**]— A husband and wife had 
executed an ante-nuptial contract and settlement, 
whereby the husband agreed to mortgage certain 
pronerty for £2,000, to be payable to the trustee 
of the settlement, ** upon trust, to pay the annual 
income thereof " to the husband ** for the main- 
tenance of the intended consorts and the main- 
tenance and education of Uie children, if any." 
After the husband's death, the income was to go 
to the wife, and after her death the capital had 
to be placed in trust for the children. The 
power to mortgage executed by the husband, and 
the bond itself, were silent as to any interest 
payable on the bond. Shortly after the marriage, 
the husband, being embarrassed, passed a bond 
ceding the rents of the property in question, on 
condition, inter alia, for payment, out of the 
rents, to the wife, of an income equal to 8 per 
cent, on the £2,000 charged on the property. 
Subsequently, the husband leased the property to 
defendbEint, under a covenant that existing bonds 
should not be prejudiced, and stipulating for 
payment, from the rents, of interest upon such 
bonds. No allusion was made in the documents 
of lease to the husband's previous cession of 
rents, and there was a conflict of evidence as to 
defendant's knowledge of this cession. The 
spouses having been judicially separated, the 
wife's trustee sued the lessee of the property for 
interest on the bond for £2,000, at 8 per cent.. 
Held : That the defendant was bound to pay to 
the plaintiff, as trustee of the marriage settle- 
ment, and for the benefit of his wife and children, 
interest at the rate of 6 per cent, on the £2,000 
mortgage bond. That this decision did not 
involve the questions raised in Thurburn v. 
Steward (7 M.P.C., N.S., 333) or in Runciman v. 
HolUday (N.L.B., 1875, 23), there being no 
conflict between creditors of the husband and the 
trustee of the settlement. Hartley^s Trustees v. 
Hartley,— Y.y 114. 

A marriage settlement, after the usual coven- 
ants of an ante-nuptial contract removing 
community of goods and of profit and loss and 
creating separate estates, provided (Clause 7) 
that the husband should ** during the existence 
of the said intended marriage have the sole 
and exclusive administration of all the property, 
estate, and effects of his said intended consort, 
notwithstanding anything herein contained to the 
contrary, for the purpose of the support of the 
said intended marriage, for which purpose he 
may at all times appropriate the income and 
profits thereof," but not to the extent of any 
mortgage or sale. The deed proceeded to appoint 
trustees, and provided further (Clause 9) that in 
consideration of the marriage the wife agreed 
'* to transfer and make over to the said trustees 
or trustee, upon trust for the ends, uses, and 
purposes aftermentioned," certain five plots of 
land, ** upon trust that they shall pay and allow 
to the said [wife] the free Uf e rent of the said pro- 
perties and rents, income and profits thereof during 
ber Uletime,'* after deduoting the trustees' 



expenses and remuneration. The settlement 
then provided (Clause 10) for the sale of the land 
by consent of the spouses, and appropriation of 
the proceeds, for the events of the death of the 
spouses, and for provision for the children, if any. 
Held: That the intention of the deed was to 
save the settled property from the husband's 
control, and to give the income to the wife for 
the purposes mentioned in Clause 9 ; and that, 
therefore, the trustees were required to pay to 
the wife the free life rent of the property specified 
in the clause and the rents income and profit 
thereof during her lifetime, subject only to the 
stipulated deductions. In re Malcolm, XHL, 
268. 

Bequest in Settlement.— Proof in Insolvency. 
See Insolvency. 

Ritfhts of Settlor's Crediton— Placaat of 
Charles Y.] — See also Donations inpvL. — An 
insolvent, by ante-nuptial contract, haid settled 
upon his wife, for her life or widowhood and 
thereafter to go to the children of the spoases, 
certain landed properties then under mortgage. 
Two years after registration of the settlement, 
the settlor's estate was sequestrated, and the 
wife sought to prove a claim under her ante- 
nuptial contract. The property proved in- 
sufficient to satisfy the bonds. Hkld : That the 
ante-nuptial contract was void so far as con- 
cerned the landed property therein mentioned. 
That such a contract could not prejudice the 
husband's creditors existing at the time of the 
contract. Zeederberg^s Trustees v. Zeederberg, — 
1867, 165. 

The Insolvent Ordinance (No. 24, 1846) leaves 
questions of preference among creditors to be 
decided by the general law of the Colony, 
including the Placaat of Charles V. But the 
Ordinance, dealing as it does (Sees. 83 — ^92) with 
the question of setting aside deeds in insolvency, 
the Placaat cannot be substituted or superadded 
in respect of such last-named questions. 
Runciman v. HolUday,— 1875, 23. 

When Yoid in Insolvency.] — See also Dona- 
tions, infra. — Where a post-nuptial contract, 
executed under Law 22, 1863, removing com- 
munity of goods, has the effect of causing an 
excess of the insolvent husband's liabilities over 
assets, the gift so constituted is void under 
Section 83, Ordinance 24, 1846, and the contract, 
so far, invalid. Law 22, 1863, does not alter any 
express provisions of the Insolvent Ordinance. 
In re Kincaid€,—lW., 19. 

Where a post-nuptial contract had been executed 
under Law 22, 1863, contemporaneously with 
insolvency, and there were no circumstances to 
take it out of Section 83 of the Insolvent 
Ordinance, as a gift made in insolvent circum- 
stances, such contract Held not to be valid 
against creditors and to be null and void. The 
defence of good faith, unaccompanied by valuable 
consideration, could not avail. Fuller's Trustees 
V. FuUer,—lV., 37. 

Qujsre: Whether all contracts in marriage 
settlements, the only consideration for which is 
the marriage itself, are not by our law prevented, 
as donations, from competing with erecUVm in 
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Instd^eney, irrenpee t ively of the repealed pro- 
fisioDs of the Plaioaat of Charles V. ? It may be 
a qoestion whether, by the 91st Section of the 
Inaolveiioy Law, 1887, the Legislature did not 
intend to pat marriage oontraots on the same 
footing aa in England. Isaacs* Trustees v. 
Gfoji^«r,— IX., 201; X., 26. 

Prirafte Terbal Contract— RetfiitFation.]— 

Althoogh at one time, by the law of Holland, an 
antenaptial contract was not wholly inyalid, even 
aa against creditors, by reason of not being in 
writing, a private unwritten antenuptial contract 
cannot now prevail against creditors. Seinble^ 
that registration is aIso necessary to make an 
antenuptial contract valid against creditors. 
FuOtr's Trustees v. Fuller— TV., 37. 

Where Property is Actually Transferred— 
nacaat of Charles Y.] — An antenuptial marriaffe 
settlement, under wmch property is actually 
transferred to trustees for the wife, is not in- 
validated by Uie Placaat of 1540. Where property 
has actually passed from the husband long prior 
to the latt^s insolvency, it is not, at the time of 
his insolvency, the husband's property within the 
Placaat, and is therefore not a claim thereby 
deferred nntil the husband's creditors have been 
paid in full. In such a case, the wife is not a 
ereditor, and no question of preference arises, the 
Placaat dealing only with wives who claim as 
creditors. Although the Placaat only refers to 
merchants' wives, it applies to wives in general. 
Runciman v. Holliday,—lS15, 23. 

The parties were married under antenuptial 
oontract, excluding community of goods and 
liability for the other's debts, and conferring the 
administration of the property on the husband. 
The trustees of the husband's insolvent estate 
sought to expunge a proof of debt by the wife, 
for money lent to her husband on the security of 
property transferred by him to her, apparently 
both before and after marriage. There being 
considerable dispute as to the facts of the case, 
the Court refused the application, without pre- 
judice to further proceedings. MorelaruVs 
TrusUes v. Mareland^—Y,, 25. 

The Placaat of Charles Y. does not apply to 
gifts from the husband transferred to the wife 
before marriage. Our law permits onerous con- 
tracts between husband and wife. lb. 

Postnaptial Gift]— In executing a post- 
nuptial contract, the husband may make a gift to 
his wife, though not^ as to hold good against 
oeditOTS. Doran v. Doran.—XUI., 29. 

Reelifleation or Alteration of Settlement.]- 

In terms of a marriage settlement, the husband 
ceded to trustees, for the benefit of his wife and 
diildren, a life policy for £1,000 in the B. 
Assurance Company, payable at death or 60 years 
with profits. Believing that other companies 
offered greater inducements, the husband took 
out policies in the C. and U. Companies with 
^fits, together amounting to £1,250 and payable 
as before. Application was now made for leave 
to surrender ihe original policy in the B. Company 
and to cede to the trustees the two fresh policies, 
Bobject to the same trusts, Hjeld:— That the 
Govt would not so alter the terms of thQ Qriginal 



It appearing to the Court that the sale of 
immovable property included in a marriage settle- 
ment, would, though not contemplated by the 
settlement, be advantageous to the minor children : 
Held, that the sale might be authorised at a 
specified price, the proceeds to be paid to the 
Master, with authority to invest the same subject 
to the Master's approval and to the trusts con- 
tained in the settlement. In re Fuller^ — ^XII., 
343. 

The husband applied for authority to use the 
income of property settled by him in trust for his 
wife for her life, the disposal of the income not 
being specially provided for in the settlement. 
Held: — That the wife, .being apparently entitled 
to such income during her lifetime, oould herself 
authorise her husbakud to receive tJie same, and 
that the application was therefore unnecessary. 
But the Court oould not authorise any diversion 
of the income after the wife's death. In re Ford, 

— xm., 3. 

change of Trostees.]— Where the trustee of 
a marriage settlement, who had not in any way 
administered the trust, desired to relinquish the 
same, Hbld : — That the appointment of a new 
trustee or trustees, approved by the Master, oould 
be authorised. Ih, 

Transfer of Portion of Settled Property— 
SulBoienoy of Remainder.]— By ante-nuptial 
contract, a sum of £1,800 was charged by &. on 
lands, S. and D., for the benefit of his wife. This 
was an application to the Court by E., with the 
consent of the trustees and his wife for liberty to 
sell lands D. free from the £1,800 charge. It 
appeared by affidavit and the report of the Master 
that the lands S. were let on leases producing 
£1,900 a year, that they were suppo^ to be 
worth £25,000, and that all the charges on them 
amounted to less than £4,000. The Court made 
an order authorising the Begistrar of Deeds to 
allow transfer of the lands D. free from the 
charges of the marriage settlement. In re King, 
—3rd March, 1863. 



Effect of Contract on Property, 

Wife's Bamings.]— Section 6, Law 22, 1863, 
enables the spouses of anv marriage to make any 
other arrangement than that provided by the law 
itself in respect of the earnings of either spouse. 
Whittaker v. Whittaker,—l.y 10. 



Exclusion of Community, 

Postnuptial Contract under Ordinance 1, 
1856.] — By a postnuptial contract, executed in 
1859, under Ordinance 1, 1856, the spouses 
declared ** their desire and content . . . tnat in 
the case of the death of either of them, no division 
or distribution of their property shall be made 
according to the colonial law on that head." 
Semble : — That such a provision, removing com- 
munity of goods by postnuptial contract, was not 
authorised by the Ordinance 1, 1856. Welches 
Executors v. Welch,— yjl,, 175. 

Postnuptial Contract under Lav 22, 1868.1— 

The effeoi o| a postauptial oont^Mt rwQionc 
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eommunity of goods, under Section 7, Law 22, 
1868, is to reinstate the spouses in the same 

S«ition as to property as diey occupied imme- 
ately before marriage, the property of each 
returning to his or her sole dominium as if no 
marriage had taken place and there had never 
been any community between the spouses. Such 
a postnuptial contract does not, however, preclude 
the parties from deciding the conditions, as to 
division of property, upon which the community 
is intended to be dissolved. In the absence of a 
proper agreement for division, the question is one 
for judicial decision. Qujbre: How far would 
audi an agreement affect creditors? Doran v. 
Doran,— Xm., 29. 

Bflbot of Ezdnding Commwiity.] —In exclud- 
ing community of goods, there is a gift by each 
of tiie spouses to the other, of their respective 
interests in what was common property. The 
common property is, during the marriage, re- 
garded as one mass, over which the husband has 
complete power of disposal, and which, during 
tiie marriage, is subject to at least all the debts 
incurred during the marriage. When, therefore, 
the husband with his wife puts an end to the 
oommunity, he seems to give the wife not only 
his future half accruing on a dissolution of the 
marriage, but also the liability for debts which 
the joint property was subject to before the com- 
munity was removed. In re Kineaidf — IV., 19. 

Bxoliuloii bv Postnuptial Gontraot viewed 
as a Gift.] — ^Alihough community of goods can 
always be excluded by antenuptial contract, such 
exclusion by postnuptial contract involves in- 
directly a giift between spouses, from which the 
donor could withdraw. But the death of the 
donor, during marriage, and without any such 
withdrawal, operates as a confirmation of the 
gift as between the spouses, and, in effect, to a 
termination of the community. As, therefore, 
the covenant to exclude community can only 
come into operation upon the death of one ef the 
spouses, there would be no gift inter vivos^ but 
something more of the nature of a devise by will. 
There is no force in the argument that, because a 
husband had the same power of devising that was 
given to him under the law of England, he could 
dispose of his wife's property. On the wife's 
death, what had been her property ceased to be 
so, as far as the husband was concerned. {Non 
est marittu ttbi uxor jam mortua), Welch's 
Executors v. Wekh,—Yll,y 176. 



Exclusion of Profit and Loss, 

FFults and Earaings of Wife's Ppoperty.]— 

The hire of the wife's wagons and oxen to the 
husband should not be charged for, though com- 
munity of profit and loss has been excluded, 
unless under special agreement. The husband 
as the head of the family, is liable to maintain 
his wife and children, and the presumption is 
that during the marriage the property would be 
in his charge and management. The progeny of 
the wife's cattle, where such community is 
excluded, belong to her. Tarboton v. TarhoUm's 
ExeeuUyrs.—lX,, 247. 

Vhen Ezeladed by RemoTal of Commwiity 
tf Qoods.]— A olause in aa antenuptial eoatraet 



removing community in respect of any property 
of the spouses *; to which he or she has or may 
have any eventual right or title ": — Hmld, that 
community of profit and loss was thereby ex- 
cluded, the term ** eventual " being equivalent to 
" in any event." WUUams' Trustees v. WiUiamt, 
— Vn., 93. 

When not so Ezolnded.]— An ante-nnpdal 
contract contained a covenant expressed in the 
following words : " By consent of us both, that 
each be master of his own property, and that 
both movable and immovable, and that by will 
and mutual consent, this can be altered at any 
time during our lifetime, thus forming an ante- 
nuptial contract," Held: That this olanae, 
though by implication excluding community of 
property belonging to the spouses at the time of 
I marriage, and therefore removing also liability 
in either spouse for the debte of the other con- 
tracted before marriage, did not exclude com- 
munity of profit and loss. McDuUng Y.McDuUng 

— vn., 113. 

May be excluded by Implication.]— What- 
ever is not expressly provided for by ante-nuptial 
contract is subject to community. Exclusion of 
community of property does not remove oom- 
munity of profit and loss, the latter not even 
being affected by a covenant that the husband 
shall retain his property. Exclusion of com- 
munity of profit and loss may, however, be 
drawn by implication as well as from express 
words, ante-nuptial contracte being subject to 
the ordinary rules for construction of documente. 
But in doubtful cases, the decision has to be in 
favour of rather than against community, and 
community of profit and loss is usually more to 
be presumed than general community. The 
weight of authority shows that where general 
oommunity is excluded, neither spouse is liable 
in respect of damage to the property, excluded 
from community, of the other. 16. 

The exclusion of community of goods may in 
some cases be taken to imply exclusion of com- 
munity of profit and loss, though not soexpressed. 
The intention of the parties must be gathered 
from the general terms of the contract. 
{WUUams v. WiUiams^ vide ante, followed.) 
Tarboton v. Tarhoton's Executors,— JX., 247. 

Exclusion of Husband's Marital Power.]— 

An ante-nuptial contract, excluding community 
of goods, provided that the spouses shoold 
respectively retain and posfless all present or 
future property " as fully and effectually as he or 
she might or could have if the said intended 
marriage did not iake place." It also provided 
that each of the intended spouses should be only 
liable for his or her debts, and gave full power 
to each to devise by will. Hbld : That such a 
contract was sufficient to exclude the husband's 
marital power of expending as he chose, or 
making liable for his own debts, the wife's 
property. Such an exclusion, though not express, 
was necessarily implied, in a fair interpretetion 
of the contract, as having been intended by the 
parties. Hbld, therefore, that the wife was not 
liable in respect of cheques drawn by her husband 
on a common banking account, for his own 
purposes and to discharge liabilities with wfaich 
she was not connected, nor lor an o?erdra£t ol 
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noh oommon aooonnt, ttnless it were shown to 
be a^oable to her part of the aocoant. Natal 
BoHk ?. B<md,—Y., 178. 

Effeet of Contraet on Le^tim— Power to 
DeriM.] — ^An ante-nuptial contraot, executed 
onder Ordinanoe 1, 1856, purporting to adopt the 
Law of England for the control and devolution 
of property, cannot be given effect to so as to 
defeat the children's claim to legitimate portion. 
The rights of children in this respect cannot be 
set aside by a private agreement, save so far as 
express legislation may allow. Law 22, 1863, 
enabling spouses, though married in South 
Africa, to remove the effect of the rule as to 
legitimate portion, does not apply to ante- 
nuptial contracts. 

The anomalous provisions of these Laws 
eonmiented upon. (Per Gonnob, C.J.) Li re 
lAmdon, UL (July) 1. 

iBterppetatUHi of Ordinance 1, 1856— Power 
te Devue.] — There is little doubt that what was 
intended to have been enacted by Section 1, 
Ordinance 1, 1856, was, that any subject of the 
Queen, having property of any kind in Natal, 
flhould have luce power of disposing of it, by will, 
as any Englishman would have as to similar 
pr o p er ty situated in England. lb. 

But these suggested explanatory words must 
not be taken to imply that the English impedi- 
ments to a married woman's devising real 
property had been introduced into Natal. Salmon 
y. Registrar of Deeds arid others,—Y,, 339. 

Law 22, 18$3, applied by Contract — 
DeTolntion of Property.] — ^Before marriage, 
the parties can mane any legal ante-nuptial 
contract that they choose. Where the intended 
spouses had duly executed an ante-nuptial 
contract, in which, after reciting the provisions 
of Law 22, 1863, Sec. 7, and the then intended 
marriage, they declared their *' wish, desire, and 
intention to be brought within the provisions of 
the said Law," and "that the said law and 
every the provisions thereof shall, as far as the 
same may be applicable, apply to" their said 
intended marriage, and also expressly excluding 
community of goods. Held : That on the death 
of her husband, leaving issue, the wife took one- 
third of the estate and the children two-thirds, 
that being the mode of distribution allowed by 
Section 5, Law 22, 1863, adopted by the parties. 
InreCiorfe,— n., 10. 

Law 22, 1868— To what contracts appli- 
oaUe.1— Law 22, 1863, does not apply to ante- 
nuptial but to postnuptial contracts. In re Lon- 
don,— m. (July) 1. 

Law 22, 1863, was never intended to apply to 
antenuptial contracts— Section 7 refers to persons 
already married who are thereby enabled to bring 
themselves within the Law by an instrument in 
writing. The provisions of that Law may how- 
ever be made applicable to a marriage by a valid 
antenuptial contract. In re Clarke^ — II., 10. 

Law 22, 1868— Retrospeotiye Effect.]— Law 
22, 1863, is intended to meet the case of married 
people and their children. Section 7 provides 
that a marriage can be brought just as much with- 



in the Law as if the parties were married out of 
South Africa. A postnuptial contract entered 
into under section 7, Law 22, 1863, may remove 
the restrictions as to devising property set forth 
in section 3 of that Law, even where there are 
children of the marriage living at the time of 
executing such contract. In re Laiighton^ — ^V., 
129. 

Dissolution of Community.]— A postnuptial 
contract, removing commnnity of goods from the 
date thereof, having been executed under Law 22, 
1863, by a husband and wife, the spouses, by sub- 
sequent agreement in writing, placed a vsklue on 
the joint estate and apportioned one half to each 
of them. It appeared that at the marriage the 
wife contributed practically no proper^, but the 
common estate had been largely added to by the 
husband, partly from the earnings of the spouses, 
and that the husband had transferred certain land 
so acquired to his wife, in pursuance of the post- 
nuptial agreement. The husband sued in a Cir- 
cuit Court for cancellation of the transfer on the 
ground of the want of consideration and mistake 
as to the wife's legal rights, and he also claimed 
to have revoked any gift if made. The learned 
Judge found that transfer was bad for want of 
legal consideration and that the plaintiff was en- 
titled to succeed on this as well as on equitable 
grounds, and gave judgment accordingly, EtsLn, 
on appeal: That the judgment of the Circuit 
Court should be affirmed. Doran v. Doran^ — 
Xm., 29. 

Stamps on Antenuptial Contract. — See 

Stamps. 

ni. Donations between Spouses. — See also pre- 
ceding Head. 

Consideration— Gift of Land.]— A husband 
married out of community executed a notarial 
deed of gift of land in Natal to his wife on condi- 
tion of her paying £75 to his estate, the property 
to be sold on her decease. The deed was regis- 
tered and the £76 had been paid : Held, that the 
wife's executors could claim transfer upon the 
trusts in the deed, subject to the rights of chil- 
dren of a prior marriage ; and that there should 
be a reference to the Master to ascertain how far 
such children had been satisfied or consented. 
Van der Alerwe v. Van der Merwe^s Executor^ — 
1872, 104. 

Voidability .]—Semble : Gifts between husband 
and wife are voidable rather than void, though 
revocable by the donor. Such a gift, in general, 
becomes valid, if the donor predecease the donee. 
In re WiUiaTns.—Vl., 200. 

How far allowable— Rules of Law.]— The 

law invalidating gifts between husband and wife 
is not to be rigidly enforced. Gifts tending as 
much to the comfort and convenience of the hus- 
band and children as that of the wife are not 
within the spirit of the prohibition, and it is 
doubtful whether the husband can revoke such 
donations. The prohibition does not extend to 
the occupation of the donor's house free of rent, 
nor to the allowance of alimony, or a moderate 
income, nor to the gift of ornaments not beyond 
the husband's state of life ; nor if the donor is not 
made poorer by the gift; nor if the gift is made 
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bona fide and in order to revert, after the donor*a 
deadi, k> the children of both spouses; nor if it 
be tor common family ase, or for the hasband's 
dignity; nor if given for the repair of a house in- 
jured by fire, even though thereby the donor be 
made poorer and the donee richer. WiUiams^s 
Trustees v. WiUianu,—YU., 93. 

Ri^t of ReTOcation— Tnistee in DonoF*B 
Inaonrent Estate.] — The trustee of a husband's 
insolvent estate cannot revoke a gift to the wife 
in the same way as the husband himself can. 
Such power of revocation belongs only to the 
donor, who may "repent" of the gift, or his heir, 
if such repentance be established. But such locm 
penitenHa is not vested in the trustee of the 
donor's insolvency, though it might be otherwise 
as to creditors having a charge on the donor's 
property at the time of the gift. The case of fine's 
Trustee v. King (not reported — Sept. and Nov., 
1876), is distinguishable as the declaration did 
not aver a gift. Ih, 

The trustee of an insolvent estate having ob- 
tained an interdict against the insolvent's wife 
dealing with immovable property given to her by 
her husband, under antenuptial contract, while 
he was insolvent, but shortly before surrender, 
application was made for discharge of the interdict. 
The husband being the only person authorised to 
revoke the gift, the Court allowed a bond to be 
given by the wife over the property, but ordered 
the application to be renewed in order to enable 
the trustee to bring an action, if so advised. 
Tipper's Trustee v. Tipper Bro*.,— VII., 224. 



IV. DivoBCE AND Separation. 

1. Voluntary Separation. 

Gonflrmation.] — ^Husband and wife executed a 
notarial deed of separation, containing a clause, 
that either party might apply to the Supreme 
Ck>urt to confirm it. Application was now made 
for that purpose, but the Ck)urt made no order. 
In re »r*Z«cm,— November 4th, 1864. 

Ezeontlon of Deed— Curatop.]— Where a 

curator ad litem has been appointea to assist the 
wife in her suit against the husband, a deed of 
separation entered into upon a compromise of 
the action must be signed by the curator ad litem. 
Daly V. Daly,—X., 47. 

2. Judicial Separation and Divorce. 

(a) Grounds for. 

Croeltv.] — To establish cruelty, there must be 
reasonable cause to dread personal violence, though 
it is not necessary to show actual violence (Per 
Connor, J.) Gumbimki v. Gumbinski, — 1869, 144. 

Cruelty— Misconduct of Plaintiff.]— Plaintiff 
sued her husband for a separation a mema et 
thoro and for alimony on the ground of personal 
violence and ill-usage. Defendant claimed in 
reconvention for a restitution of conjugal rights. 
The evidence showed that the conduct of the 
husband had been violent, that he had defamed 
bifl wif e'l olwraoter b7 obarges oi want q( ohMtit7f 



and had publicly made groundless accusations of 
a conspiracy on her part to poison him. Hsu>, 
that although the defamation of the wife's 
character was in itself cruelty, the wife's want of 
obedience and regard to her husband's wishes, 
coupled with the fact that her main object 
appeared to be to have an allowance secured to 
her, did not justify a decree for separation. Held, 
also, that the conduct of the defendant disentitled 
him to a decree for restitution of conjugal rights. 
The Court granted absolution from the instance 
both in convention and reconvention, defendant 
in convention ordered to pay costs and declared 
liable to support his wife suitably to his position 
in life. lb. 

Plaintiff claimed a decree of separation on the 
ground of her husband's cruelty and intemperance. 
The Court being of opinion that the plaintiff was 
a woman of lax habits, and that, though the 
household was an unhappy one, there was not 
conclusive evidence of cruelty ; Held, that there 
should be an absolution from the instance. 
Ansell v. AnseU^ — HI. (January) 45. 

Decree for Restitution not granted vfaere 
there has been Cruelty.]— Where a decree of 
divorce is granted on the ground of desertion 
coupled with cruelty, an alternative order for 
restitution of conjugal rights is not granted. 
Whiteman v. Whiteman^ — ^XII., 1. 

Cruelty— Evidence of.]— Although the Court 
will not interfere in ordinary domestic quarrels 
between husband and wife, yet where the husband, 
acting under an unfounded suspicion of his wife's 
fidelity, has been guilty of cruelty such as to 
render it unsafe to the wife to continue to live 
with him, there may be an order for a judicial 
separation. Evidence of such accusations of 
infidelity, though not pleaded, may be given at 
the trial. Heslop v. Hc«iop,— XI., 251. 

Desertion.] — Prior to Law 13, 1888, desertion 
was a sufficient ground for divorce after non- 
compliance with an order for restitution of 
conjugal rights. Vetch v. Veteh^ — m. (Jan.) 44. 

Intention of Deserting 8|K>UBe.]— In an action 
for restitution of conjugal rights, and in default 
for a divorce, the defendant (who did not appear) 
had been personally served with the summons. It 
appeared from the correspondence that while 
professing his intention of sending money to 
enable his wife to join him in Capetown, the 
defendant had failed to fulfil his promises, liad 
for a long period left his wife unprovided for, and 
had evaded compliance with an appeal from the 
wife for the restitution of conjugal rights. Held : 
— That the Court would gather from the evidence 
that the defendant, notwithstanding his promises, 
was really putting his wife off with evasions and 
had no actual intention of returning to her or of 
enabling her to come to him; and that there 
should in such circumstances be an order for 
restitution of conjugal rights. Gazley v. Gtuley, 
—XII., 273. 

After Reunion.] — Order granted for restitution 
of conjugal rights, where the parties having 
separated by deed, had come together again, but 
cruelty, and ultimate desertion, had foUowedt 
ffufnbU Y. Bmble.^im.^ IN, 
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Want of Bona Fidei.] — ^The defendant in a 
diToroe suit, against whom an order for restitu- 
tion had been made, appeared before the Court 
and stated that he had requested his wife to live 
with him and had offered her a home. Held : 
That the question of the sincerity of the 
defendant's offer had to be considered ; and that, 
inaamnch as such offers had been closely 
followed by written imputations by defendant of 
improper conduct on the part of his wife, in the 
truth of which it appeared from his letters that 
he believed — there was no bona fide endeavour to 
comply with tiie order, and that the decree for a 
divorce should issue. Hartley v. Hartley,— 
XIV., 283. 

IdnltoFy— Admissions by Defendant]— Suit 

by a wife against her husband for divorce on the 
ground of his adultery with E. M. The evidence 
was that £. M. and a brother of hers had been 
staying in the defendant's house on a long visit 
daring his wife's absence in England ; that on 
the wife's return here, E. M. returned to her 
father, G. M.'s house; that about two years 
after this the defendant, who had a Government 
office, obtained six weeks' leave of absence in 
July, 1861, and during it went to a farm of his 
near G. M.'s house, that one day while there he 
went to that house with a led horse, to take, as 
he said, E. M. to a picnic, and she went with 
him, and they returned in the evening ; it was left 
doubtful whether he did not, about that time, 
sleep once or twice at G. M.'s house. About 
three months after this G. M. discovered that E. 
M. was in the family way ; and from what she 
said he wrote charging the defendant with the 
seduction; and he, by letter in reply, and by 
several other subsequent letters, which were all 
burnt, admitt^ the charge; that in about six 
months after this (May, 1862] E. M. was 
delivered of a child ; and about that time the 
defendant remitted to G. M. money to pay 
expenses connected with the birth, <&c. ; that the 
wife (the plaintiff) first heard of defendant's 
conduct on 22nd February, 1863, when the 
defendant was absent for a few days ; and on the 
25th of the same month, he having been spoken 
to by the plaintiff, wrote to her admitting that 
he was the father of E. M.'s child, and asking 
the plaintiff's forgiveness. The plaintiff there- 
upon ceased to cohabit with him, and the suit 
for divorce was commenced on the 12th March, 
1863. The defendant did not appear in the 
action, and the trial came on now by default. 
In the interval between the commencement of 
the suit and the trial, a great deal of correspon- 
dence had gone on between the plaintiff 's attorney 
and the defendant, as to admissions to be made 
at the trial, and the defendant's releasing his life 
interest in reversion in his wife's property ; the 
defendant doing everything in these respects that 
the plaintiff's attorney required of him ; and at 
the trial counsel appeared for the defendant, 
and with the consent of the plaintiff's counsel an 
appearance was then entered for him ; and the 
counsel admitted on behalf of the defendant, the 
service of the several notices, and the defendant's 
handwriting to several documents, and further 
stated that he was instructed to adrnit the charge 
of adultery. The Court (Phillips, J., absent) 
granted the divorce with costs, as prayed. Per 
curiam'. The correspondence pending in the 
aotioD, wad t^ multitude ol ftomiMiQOs by the 



defendant created a suspicion of collusion, but 
as there was clearly no condonation here, and as 
Wylde V. WyJde, I., Men, Rep., 269, was an 
authority that the consent of the defendant to 
the divorce was not a bar, the admissions of the 
defendant before, and without reference to a suit 
for divorce, corroborated by his acts, such as 
paying money for the child, entitled the plaintiff 
to a decree for divorce. Per Connob, C.J. : 
Quirre whether the law of evidence in the Colony, 
being under Law 17, 1859, Section 1, generally 
the same as the law of evidence in England, the 
rule of the Ecclesiastical Court referred to in 
Curtis V. Curtis, 5 Moo, P.C.C., of one witness of 
adultery uncorroborated being insufficient, and 
any rule to the like effect in Boman Dutch Law, 
is not to be deemed qualified in a case of trust- 
worthy admissions of the persons charged, by 
Robimon v. Robinson, 29, L.J., P. and M., 178. 
McLeod V. McLeod,—2l8i May, 1863. 

Confession.] — When there is a confession of 
adultery, if the Court, exercising all the requisite 
caution, is satisfied that the confession is the 
truth, it ought to grant a divorce. In a case in 
which the other evidence of the respondent's mis- 
conduct was of such a kind, when corroborated 
by the confession, as to be sufficient proof of 
adultery, the Court granted a decree of divorce 
with forfeiture of the respondent's rights under 
community of goods. AlUson v. Allison, — IV., 3. 

Adultery Duping Separation.]— Order for 

divorce granted, to become final in four months, 
on the ground of misconduct subsequent to a 
judicial separation between the parties. Mac- 
kiUican v. MackUUcan, — IX., 193. 

Proof of Actual Intercourse not Necessary.] 

— Divorce granted, the evidence pointing clearly 
to adultery, though actual cohabitation not 
proved. Wood v. IFood,— 1870, 43, 44. 



(b) Bars to Judicial Order. 

Misconduct of Plaintiff.]— Where one of the 

spouses, the plaintiff in an action for divorce, has, 
during the marriage, committed adultery, not 
known to, and therefore not condoned by, the 
other, such plaintiff is not entitled to a decree of 
divorce for the continuing adultery of the other 
spouse. By our law, husband and wife are on a 
par as to obtaining divorce. Johnson v. Johnson, 
—III. (January) 39. 

Condonation.] — Plaintiff claimed a divorce on 
the ground of his wife's adultery. The parties 
had been married in England, where the wife 
committed adultery, in consequence of which 
plaintiff left her, and came to Natal, where he 
lived in adultery with a woman whom he brought 
with him. This woman having left him, he sent 
for his wife, who came out to him, and cohabita- 
tion was resumed — with full knowledge, on both 
sides, of the offences committed by either. The 
wife subsequently, it was alleged, conmiitted the 
acts charged in the declaration. On application 
for absolution from the instance, on the ground 
that the plaintiff, not being an innocent party 
could not condone and was barred from suing. 
Held :— That although a guilty party, as such, 
was bfured from QbtaiBing a divoroe, yet this rule 
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referred only to innooenoe and guilt in the par- 
ticular case in hand, and in respect of the act 
before the Court. Condonation by each, left both 
parties *' innocent " in regard to the other, and 
the subsequent cohabitation, with knowledge of 
the offences committed, constituted condonation, 
thus extinguishing the offence. Held, further : — 
That a spouse once guilty of adultery was not 
thereby for ever barred from condoning. [Absolu- 
tion being refused, the case proceeded, and resulted 
in an order for judicial separation.] Thompson 
V. Thompson and another ^ — IX., 106. 

ETidenoe of Condonation.]— Evidence of con- 
donation cannot be given unless it has been pleaded 
by defendant. Clark v. Clark,— YUl., 182. 

Collusion.] — A provisional decree of divorce 
having been granted, the Attorney-General moved 
for leave to intervene, on the ground of collusion 
(Law 13, 1884) Section 4). It was represented by 
aefendant that plaintiff had by letter requested 
him to stay away from her. Subsequently, how- 
ever, defendant wrote saying that he had lost the 
letter and would not press the matter. The 
defendant, though in the Colonv and present at 
the trial, had taken no steps to defend the action. 
Held: — That there were groimds to suspect 
collusion, and that leave to intervene should be 
granted. Wilson v. Wilson,— JX,, 100. 



(c) Procedure, Practice, and Pleading. 

Ediotal Citation.]— See also Edictal Citation 
and DomciL, infra, Ediotal citation for divorce 
for malicious desertion, by a wife against the 
husband. Application now for first default. The 
first citation had made no mention of an applica- 
tion for restoration of conjugal rights. The Court 
granted the first default and second citation 
giving liberty to amend by including the alter- 
native of restitution of conjugal rights. Per 
CoNNOB, J. : Whether the first citation ought not 
to be amended and republished. Per Phillips, 
J. : (qiiare) The necessity of the amendment, the 
husband being out of the Colony. Pettigrew v. 
Pettigrew, — January 30th, 1864. 

Law 18, 1891, is incorporated with Law 43, 
1887, so as to enable a wife to sue her absent 
husband in respect of desertion taking place prior 
to the later law. Stordeur v. Stordeur,—XJI., 243. 

An application for leave to sue by edict for 
divorce on the ground of desertion must aver that 
the plaintiff has resided in Natal for four years 
(Law 18, 1891, Section 1). Hartley v. Hartley,— 
XIV., 67. 

Form of Sepapation Order.]— In ordering a 
judicial separation, on the ground of cruelty, the 
Court interdicted the husband from molesting the 
wife, awarded the custody of the children to the 
latter, and dissolved the existing community, or- 
dering a reference to the Master to ascertain the 
value of the estate, of which the plaintiff was de- 
clared entitled to one half, with leave to her to 
apply to the Master to fix the amount of alimony. 
Heslop V. Heslop,—XI., 251. 

Decree for Restitution— Publication and Ser- 
vice of Order.]—In an action for maUcioos deser- 



tion, the Court, on Slst May, declaring that th® 
desertion liad been shown, ordered defendant t^ 
restitution of conjugal rights before 6th July fol- 
lowing. The defendant being out of the jurisdic- 
tion, this order was advertised in the Gazette, and 
a summons was posted on the doors of the Court 
for defendant to show cause why there should not 
be a divorce. There was no appearance for de- 
fendant on 5th July, but there was no affidavit of 
non-compliance with the order of 31st May. The 
Court ordered the case to stand for such affidavit, 
and, upon its production, a divorce was ordered, 
with liberty to plaintiff to marry again, and with 
costs. It had been suggested to the Court by the 
Attorney-General, as amicus curia, on the autho- 
rity of Gough V. Qough (Menzies 2,557) that there 
could not be judgment for divorce until the order 
for restitution had been served personally on the 
defendant; but the Court held otherwise, when, 
as in this case, the proceedings were by citation 
and it was not known where the defendant was. 
Per Connor, J. : There ought to be property in 
Natal of an absent husband, defendant, for the 
Court to have jurisdiction by citation in a divorce 
case as well as in any o^er case of contract. 
Per Phillips, J. : That is not necessary when the 
marriage was had in Natal, and the wrong done 
there, and it is the husband domicil, and it is to 
be deemed the husband's domicil when, as in 
this case, the husband and wife are there. But, 
as there was property of the husband's in Natal 
in this case, an affidavit of that fact might be 
put in, and the point need not be considered 
finally settled. Per Meller, J. : As the property 
which is supposed to be requisite may be infinitely 
small, it is a mere form and immaterial. 
Pettigrew v. Pettigreto,—i\x\y 5th and 12th, 1864. 

The Court " seemed to be of opinion " that a 
decree for restitution of conjugal rights should be 
duly published, and that on non-compliance by 
the date named therein, a summons for divorce 
should be issued. Wise v. Wise, — 1869, 10. 

Service on defendant of decree for restitntion 
of conjugal rights may be proved by affidavit. 
The plaintiff may also prove by affidavit that the 
defendant has not complied with the order. 
Blair v. Blair,— U.,, 109. 

An affidavit by a solicitor's clerk in Melboame 
showed that there had* been personal service 
upon the defendant of a copy of the order for 
restitution of conjugal rights. The Court 
regarding this as sufficient granted a divorce to 
be provisional for four months. Richard* v. 
Bichards,—Vll., 208. 

Where the order for restitution of conjugal 
rights within six months, or in default for a 
divorce, obtained in February had not been 
published in the Gazette until April, the Court 
noticed the delay, but, as no time was specified 
for the publication, a provisional order for 
divorce in default was granted in November 
term, with cistody of the child until further 
order. In re Silverlock, — VIII., 214. 

Order for restitution of conjugal rights, directed 
to be served at defendant's last known plaoe of 
employment and residence in Capetown, and to 
be published in a Capetown newspaper. GazUy 
V. Ga«i«y,— Xn., 278. 
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In an action for restitution of oonjngal rights, 
and, in default, for divorce, on the ground of the 
wife's desertion, there being an absence of 
documentary or other evidence showing any 
cause for the desertion. Held : That a copy of 
the order for restitution should be served on the 
parents of the defendant, as well as upon the 
defendant herself, all the parties to be served 
being resident in England. Champion v. 
CAampt(m,--XIV., 40. 

Proof of Noncompliance with Decree for 
Beetitniion.] — Where a decree has been granted 
for restitution of conjugal rights, within a certain 
time, or in default for a divorce, after expiry of 
the time, evidence, by affidavit, has to be pro- 
duced, to show that restitution of conjugal rights 
has not been performed ; and the Court there- 
upon grants a provisional decree for divorce. 
WhUe v. JVhiU,—Yl,, 60. 

NeooMity for Decree for Reititntion in cases 
of Desertion] — ^When both spouses are within 
the jurisdiction of the Ck>urt, a cQvorce will not be 
granted on the ground of desertion until after a 
sqiarate action has been brought for restitution 
of conjugal rights. MiUan v. MUlan, — Phip., 33. 

There must be a decree for the restitution of 
eonjugal rights in a case of malicious desertion 
before a decree for divorce can be granted. Wue 
V. TTm^,— 1867, 239. 

Prayer for Restitution— Amendment of 
Pleadiiigs.1 — In an action for divorce on the 
ground of oesertion, the declaration must contain 
aprayer for restitution of conjugal rights. Amend- 
ment allowed accordingly, where such prayer, 
though appearing in the summons, was wanting 
in the declaration. Donlon v. Donlon^ — V., 102 ; 
Burton v. Burton,--XUl,, 232. 

Is sudi a Prayer necessary where Cruelty 
AYerred 7] — It is doubtful whether, when there 
is an averment of cruelty, an application for 
restitution of conjugal rights is necessary. 
Jeffkins v. Jeffkins.^JX., 193. 

lon-oompliance with Order for Restitution 
— Practice.] — Action for divorce for malicious 
desertion, by the wife against the husband ; the 
proceedings by edictal citation. The Court 
adjudged that there had been malicious desertion, 
and ordered restitution of conjugal rights to be 
performed before 5th July next, intimating that, 
upon this order being published and there not 
bemg compliance, there might be an application 
for divorce. Pettigrew v. Pettigrew^ — May 31st, 
1864. 

Provisional order granted for divorce, on plain- 
tlfTs affidavit that the defendant had not complied 
with the order for restitution of conjugal rights. 
Jeffkint v. J(?/*tiM,— IX., 240. 

RoTiral of Decree.— See Judgment, Revival of. 

Desertion — Requisites of Summons.] — 

Section 1, Law 13, 1883, enacts that no divorce 
shall be obtainable on the ground of malicious 
desertion, unless such desertion shall, at the com- 
mepoement of any suit for divorce, have continued 
nnintermptedly for eighteen months next before 



such conunenoement, Held : — That the summons 
should aver desertion for that period, and that it 
was preferable in such actions that the summonses 
should state that the desertion commenced more 
than 18 months before the date of issue, rather 
than that they should specify a particular date on 
which the desertion began. The place of 
desertion need not, however, be stated. Leave 
granted to re-issue a sunmions not complying 
with these requirements. Roberts v. Robert^f — 
VU., 128 ; Mar^e v. MarSe.—VU., 138. 

Cruelty — Pleadintf— Particulars.]— On ex- 
ceptions to plaintiff's declaration, on the ground 
that it alleged generally that the defendant had 
acted with cruelty, but gave no particulars. 
Held : — That though it was a question whether 
defendant was not entitled to make an application 
for particulars, the plaintiff was not precluded 
from giving a general account of the life led, and 
then going into particulars. The exceptions 
should, therefore, he overruled. Clark v. Clark^ 
— Vm., 97. 

Postponement at Defendant's instance- 
Maintenance.] — Where a husband, being sued 
by his wife for a judicial separation, asked for 
postponement of the trial on the ground of short 
notice and absence of a material witness, post- 
ponement authorised but only on payment of main- 
tenance. Gmnbimki v. Ounibinski^ — 1869, 140. 

Intenrention by Attorney-General- Practice*] 

— The information upon which the Attomey- 
Oeneral may intervene in an action for divorce 
should be given by notice to the Clerk of the 
Peace and not to the Attorney-General. Qu£bb : 
Whether, in addition to such notice, there should 
b^ furnished copies of the pleadings, &c, ? Brown' 
V. BrouMi,— v., 168. 

Commission to take Plaintifrs Evidence.]— 

Application for a commission de bene esse, to 
examine plaintiff in a divorce suit, refused, on 
the ground that in such cases the Court would 
require to question the plaintiff. Hughes v. 
Hughes,— YL, 255. 

ProTisional Order— Judicial Separation.]— 

It is more desirable that an order for judicial 
separation should be made provisional, in terms 
of Section 3, Law 13, 1883. Hathorn v. Hathom, 
— Vn., 133. 

Making Provisional Order Final— Practice.] 

— Law 13, 1883, Section 3, provides that, where 
there has been no intervention, the provisional 
order shall become absolute, unless the Court 
shall have otherwise ordered. Hbld: That it 
was not desirable to introduce the practice of 
making an order declaring the judgment to be 
absolute. A certificate from the Registrar, as to 
there having been no further order or inter- 
vention, would suffice. Winter v. Winter, — 
VII., 107. 

A final order for divorce, in default of restitu- 
tion of conjugal rights, cannot be made by a 
Judge in Chambers. Ongley v. Ongley, — XIIL, 
283. Champion v. Champion,— XIV,, 305. 

Under Law 13, 1883, Section 3, a plaintiff 
obtaining a provisional decree for divoroe must 
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apply to the Court at the expiration of the 
provisional period, in order to obtain a final 
judgment. The provisional decree should there- 
fore be expressed as ** to be made final, unless 
cause be shown to the contrary on or before " the 
date specified. Burton v. Burton, — XIV., 53. 

Form of Order where DiToroe Ranted for 
Deiertion with Cruelty.]— A decree for restitu- 
tion of conjugal rights is not granted where the 
divorce is on the ground of desertion coupled 
with cruelty. WHteman v. Whiteman, — XII., 1. 



(d) Evidence. — {See also Marriage, and (a) and 
(b) supra,) 

Case heard in Circuit Court.] — Action for 
divorce by the wife against the husband for 
malicious desertion. The defendant being out of 
the Colony, the proceedings were by edictal 
citation. The trial was removed to the Durban 
Circuit Court, and an order of that Court was 
made against defendant for restitution of conjugal 
rights with liberty to plaintiff to apply to the 
Supreme Court on the last day of next term for a 
jud^pnent for divorce. Part of the evidence of 
the desertion was a letter by the defendant to 
plaintiff from Capetown, and he had been served 
with the edictal citation at Port Elizabeth. 
Application was now made for a judgment for 
divorce on proof of publication, a4 valvas curia, 
of ^e order for restitution, and on an affidavit 
made the day previous to the application of non- 
compliance wlUi the order. The Court [Meller, 
J., not concurring] ruled that this Court ought 
not to grant a divorce when, as in this case, the 
trial was in a Circuit Court, without the note^of 
the evidence of the trial being read, which was 
accordingly done. Connob, J., referred, subse- 
quently to Theres v. Potgieter (ante, p. 26) in 
which the trial, coming on before two Judges and 
they differing in opinion, on the third Judge 
being called in the notes of the evidence were 
read over to him. Per Meller, J. : It is not the 
practice of this Court to decide on evidence other 
than viva voce. The Court [Connor, J. not 
expressing an opinion on the jurisdiction, as the 
rest of the Court were satisfied with it] granted 
a judgment of divorce, in the like form as 
Pettigrew v. PeUigrew, 12th July, 1864. Per 
Phillipb, J. : The full Court, issuing the citation, 
decides the jurisdiction; and there was shown 
here to have been a domicil of the defendant in 
Natal, and the termination of such domicil was 
not shown. Bayley v. Bayley,—Juiy 30th, 1864. 

Question to be put to Plaintiff.]— Counsel 

who conduct divorce cases should make it part of 
their case to call upon their client to answer as 
to his or her chasti^ during marriage. Enquiries 
of this kind should not be left to the Court. 
Johnson v. Johnson, — III. (Jan.) 39. 

Of Husband and Wife, under Law 17, 1859.] 

— Suit for divorce by husband against wife. 
Certificate of marriage between persons of the 
names of plaintiff and defendant, and evidence 
of their having for many years lived together as 
such, were put in. The wife left the husband in 
1855, and had since lived in adultery with E. 
The Court (pranted decree for divorce a vinculo, 
but made no order as to the forfeiture by the 



wife of marriage claims, nor as to costs. Per 
curiam : There is a difficulty in giving costs in 
cases of divorce by a husband against the wife. 
Per Phillips, J. (from his note book), the Court 
in Watson v. Watson (not reported), Connor, J., 
absent. Held that under Law 17, 1859, Section 
2, the husband or wife may, in adulte^ cases, 
give evidence as to the fact of their marriage. 
Freshwater v. Freshwater,— IQih July, 1863. 

Under Law 17, 1859, Section 2, the plaintiff in 
an action for divorce could not give evidence as 
to the adultery but only as to the marriage. 
Wood V. Wood,— 1S70, 43. 

Of Marriage (See also Marriage, supra.'] — In 
a husband's action for divorce, it appeared that 
the wife, at the time of the marriage, had 
declared before a Magistrate that she was a 
widow and the marriage certificate so described 
her. The plaintiff, however, stated at the trial 
that from what the defendant had told him he 
thought he could prove that a previous husband 
was living. Held : — That the validity of the mar- 
riage was not satisfactorily proved, and, there being 
no claim for nullity, the defendant should be ab- 
solved from the instance, [Per Wraoo, J., dissen- 
tiente : That prima facie evidence afforded by the 
declaration and marriage certificate ought to be 
accepted as sufficient.] Peck v. Peck, — ^IX., 143. 



{e) Costs. 

There is a difficulty in giving costs in oases of 
a divorce by a husband against the wife. Fresh- 
water V. Freshwater,— IQih. July, 1863. 

Judgment given for damages and costs against 
the co-respondent, who did not appear. Cooper v. 
Cooper,— Vm., 165. 



(/) Alim,ony and Maintenance. 

Amount and Mode of Payment.]— A husband, 
whose estate was found to be worth about £4,000, 
ordered to pay £1 a week for his wife's main- 
tenance and 2s. 6d. a week for his ohild« Own- 
binski v. Gt/mWiwfci,— 1869, 171. 

The parties had been married in Natal in 1850, 
and had executed a postnuptial contract xmder 
Law 22, 1863. About 1864 they proceeded with 
their family to England, but after remaining there 
less than a year, plaintiff, the wife, with her 
husband's concurrence, returned to Natal on 
account of her health, the husband engaging her 
passage, promising to allow her £52 a year for 
maintenance, and to rejoin her in Natal when his 
business affairs permitted. The allowance was 
paid for three years only, and there had been no 
further communication from the husband, 
although the plaintiff had written to him. On 
proof of these facts, the Court decreed restitution 
of conjugal rights, and until compliance with the 
decree, ordered the continuance of an allowance 
of £1 a week from funds in the Master's hands 
belonging to defendant. CoJhome v. Colborne, — 

n., 116. 

An action by a wife against her husband for 
restitution of conjugal rights, or for alimony. The 
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case oame on by default. The plaintiff had left 
the defendant on the 9th February, 1866, on 
aoooimt of his beating her, but had lived in a 
boose of his. She had asked him to live with 
her again, and he refused. There was evidence 
of his making from £500 to £600 a year by his 
profession ; and he had some landed property in 
the Colony, not producing income. The wife had 
nothing of her own, and she said she would be 
oontent with £40 a year alimony. The Court 
ordered restitution of conjugal rights within a 
eertain time, and to be contmued ; and alimony 
at ihe rate of £1 58. a week while he should not 
be performing the former part of the decree, and 
an interdict against his interfering with her 
possession of the house, or transferring or mort- 
gaging his other landed property, until he gave 
eeonrity for performance of tiie decree. Murphy 
f. Murphy,— Qth September, 1866. 

Pending an action for restitution of conjugal 
rights and alimony, the Court authorised alimony, 
from the date of commencement of action, in an 
amount fixed by the Master, out of funds in his 
possession to the defendant's credit, Colbome v. 
CoU)ome,—U,y 31. 

The parties having been judicially separated, 
the qaeetion of alimony was referred to the 
Begistrar of a Circuit Court. The husband 
objected that he had not had notice of the day 
appointed by the Begistrar to consider the 
question, but it was shown that the notice had 
been sent, and the Court considered that if it 
had not reached the defendant it was because he 
had made no arrangements to receive it. 
Alimony fixed at £120 a year, being 6 per cent, 
on a mortgage bond referred to in the marriage 
settlemenC with liber^ to apply for an increase. 
Hartley v. Hartley— if. , 120. 

illowance for Coits]— Husband ordered to 
pay £20 into Court for costs pending the wife's 
suit for divorce. Alimony to be fixed by the 
Blaster. Cox v. Cox,—Y,, 134. 

AOowanoe for Maintenance of Children.]— 

Beferenoe to Master to ascertain what would be a 
proper allowance for maintenance of children 
living with their mother, the parties having 
separated sinoe an unsuccessful action by the 
husband for divorce. WUUams v. WUUarMy — 
IX., 123. 

Miicondact of Recipient«1— The parties had 
agreed to separation, with alimony to the wife, 
which had been made an order of Court. Sub- 
sequently, in an action for divorce at the 
husband's suit, the defendant was absolved from 
the instance without hearing the defence, owing 
to want of proof of the marriage, though a 
majority of tne Court considered that adultery 
had be^ proved : — Held, that the plaintifif was 
entitled to relief, as he could not be required to 
pay alimony to a person living in adultenr. 
[Per GoNNOB, J., ditsentiente : The Court could 
not be said to have been satisfied that adultery 
had been proved, inasmuch as there had been 
no evidence on defendant's behalf and judgment 
had not been pronounced in the case.] Peck v. 
P«ifc,~IX.. 195. 



(g) Custody of and Access to Children.) 

Discretion of Court.] — The Court has a wide 
discretion in deciding as to the custody of 
children, which, in general, should be taken 
away from the person who is the cause of the 
separation, the chief consideration being the 
welfare of the children in each case. Heslop v. 
Heslop,—Kl., 251. 



(h) Domicil of Parties. — (See also Procedure — 
supra.) 

Plaintiff resided in Natal, where she had come 
on a visit, with defendant's, her husband's, 
consent, he being resident in the Orange Free 
State. During her absence the defendant, it 
was alleged, committed adultery, and was sued 
by plaintiff, edictally, for divorce. Held : That 
the Court, as the case stood, had no jurisdiction, 
there being no averment that the parties were 
domiciled in Natal. Vesajie v. Vesajie, — VI., 
176. 

Defendant having left the Colony for the 
Transvaal, his wife, who with her family resided 
in Natal, sought to issue an ediotal process for 
divorce. There being no proof that the defendant 
had then his domicil in Natal or was ordi- 
narily resident therein, Held: That the appli- 
cation must be refused. Stordeur v. Stordeur, — 
XI., 160. 

Defendant oame to Natal as a bov, married, 
and set up a house in the Colonv. After livinor 
there for four years, he sold the house, ana 
deserting his wife, left the Colony. Held : That 
he was domiciled in Natal. Gazley v. Oazley, — 
Xn., 64. 



3. Separatio Bonorum, 

InsolTent Husband.] — Husband being insol- 
vent, rule nisi for a separatio honorum granted. 
In re JIfwrray,— 1869, 123. 



V. Pbotection Obdeb ob Imtebdiot. 

Protection Order.]— An application by a 
wife for protection from her husband's cruelty 
should be made to a Magistrate, and not to the 
Supreme Court for an interdict. Lumley v. 
Xumky,— Vm., 183. In re Stock,— IX., 91. 

Interdict.]— Interdict granted, restraining a 
husband from interfering with the oonmion 
estate, he having left the Colony in company 
wifh another woman, and an action for separa- 
tion being contemplated by the wife, to whom the 
husband had left his estate by will, with a 
direction that nothing should be disturbed in the 
meantime. Ogle v. Ogle,—lX., 207. 



YI. Husband's Bights and Liabilitibs (and see 
Head VH., infra.) 

Control of Wife'i dealing with Property.]— 

Can a manried woman part with her property 
without her husband's consent, even by anthori^ 
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of an ante-naptial contract containing the usual 
reservation of exclusive control? [Connob, J., 
dubitarUe,] In re McLauriny—U,, 109. 

InsolTeiit HoBband's Power.]— The trustee 
of a husband's insolvency does not acquire the 
husband's administrative power over his wife's 
property. Nor does a husband, merely by be- 
coming insolvent, lose that power. In re Dynes, 
— VL, 43. 

Liability fnHP Wife's Debt or Contraotl— A 

husband was sued, with his wife, for a debt of 
the latter's, contracted before the marriage which 
was in community. After commencement of 
proceedings (which, however, were at first dis- 
missed on account of informality) the parties 
executed a post-nuptial contract under Section 7, 
Law 22, 1863. Held .—That as the parties had 
availed themselves of a legal right, the question 
of fraud did not arise, and no action for the debt 
could be maintained against the husband, inas- 
much as Section 7, Law 22, 1863, brought parties 
executing a contract thereunder within the 
operation of Section 2 of that law, removing 
community of goods, and the husband was not 
bound to give notice of the contract to the 
creditor. HilUer v. Winder,— 1670, 138. 

Plaintiffs sued for the price of underclothing 
supplied to defendant's wife, at a time when the 
spouses were living apart, under circimistances in 
which an action for divorce was pending. Defen- 
dant had never seen plaintiffs, nor had he 
authorised any purchases by his wife. The wife's 
previous dealings with the plaintiffs appeared to 
have been for cash, and the order for the goods in 
question was written from a town which was not 
the husband's residence, which fact was known to 
plaintiffs, who, however, suspected nothing: 
Held, on appeal: — That the husband was not 
liable. The plaintiffs having had notice, before 
they sued, that the husband denied liability, 
should have been prepared with evidence of, at 
least, an implied consent to the wife's contract. 
. Jamon v. Watson db Co.y—YL, 234. 

In order to bind a husband for his wife's con- 
tract in respect of necessaries supplied for the 
domestic establishment, all that is necessary is 
the husband's consent, express or implied. Such 
consent may be implied from the ordinary cir- 
oumstancee of married life; but, where those 
circumstances are wanting, by reason of the 
separation of the parties, there is no implied con- 
sent. A person who, for the first time, or in rare 
instances, supplies a married woman with goods 
on unauthorised credit, even though apparently 
for ordinary domestic use, ought, if he depends 
upon the husband's paying, to satisfy himself that 
the wife lives in the husband's residence or in 
some place equivalent thereto. A husband is not 
bound to advertise that he will not be responsible 
for his wife's debts, though he may have to give 
notice to particular tradesmen with whom his 
wife may have had dealings. If a wife be wrongly 
away from her husband, iSie latter is not bound 
to supply her with aliment outside his house. 
26. 



Vn. Wmfi's Bxoars, Pbopsbtt, and Lzabiutibs 
(and see Head YL, supra). 



1. Wife as Security for Husband's Debt, 

Where Seeority Abandoned.]— A wife married 

without community, became security for a debt of 
her husband under a notarial bond, in whiidi 
the usual exceptions were intentionally waived. 
The mortgage security for the husband's bond 
having been abandoned, at a valuation, to the 
plaintiff as a creditor in the husband's insolvency: 
Held, that the wife was liable only for the 
difference. HutUm v. Neuman, — HI. (March) 17. 

Beneflcia — Renunciation.] — Defendant, a 
married woman, gave her husband a general 
power of attorney in the usual form. The husband 
by virtue of this authority, executed a speoiaJ 
power of attorney to a notary to pass a mortgage 
bond binding the wife personally as surety, and 
authorising the sub-attorney to renounce^ as be 
did, the benefits of the de authentiea : Hbij> (by 
the Privy Council, upholding the judgment of the 
Supreme Court), That the general power given 
by the wife did not, in the absence of express 
words, authorise the husband to empower the 
sub-attorney to renounce the benefits referred to. 
Natal Bank v. Bofuf,— IV., 109. 

Knowledge in the creditor, that the woman is 
merely a surety, is not necessary, where the 
woman is not acting fraudulently, for the defence 
arising from the henejicia. Every obligation of 
whatever kind is within the senatus coneuUtm 
Vellejani whether the intervention is by words, or 
acts, or any other contract. In Holland, a woman 
trading publicly, could not claim the benefit of 
the senatus consvUum, though she could Insist on 
the authentiea. The deck^ation of law, as to 
the effect of a woman becoming surety, laid down 
by the Privy Council in Natal Bank v. Bond 
explained. The text of the S,C.V. and A. H qua 
Mulier explained and commented on. MeAUker 
V. Raw d' Co..— VI., 10. 

Defendant, a woman married out of community, 
not a public trader, signed, together with and 
assisted by her husband, and a third person, a 
joint and several promissory note, which note 
was held by plaintiffs. There was no renuncia- 
tion of benejicia by the defendant. The note was 
made payable to the third maker, who was^ in 
fact, the principal debtor, and it was endorsed by 
him in blank. The evidence showed clearly that 
the woman had received no consideration and 
was a mere surety, and this was known to the 
payee and principal debtor. Held: — That the 
woman was not bound. With respect to beneJUiet, 
promissory notes are on the same footizig as 
other binding instruments. lb. 

Provisional judgment on a mortgage bond, 
refused, the defendant, a married woman, having 
executed the bond as security for her husband, 
and it being alleged that the necessary exoeptiona 
had not been explained to her and ttubt ^e had 
received no consideration. Provisional judgment 
granted so far as the husband's joint interest in 
the mortgaged property was concerned. Affidavits 
being afterwards filed, averring that the exoeptions 
had been explained, the Court refused to alter its 
decision, the facts being in dispute. {Per CUdiz, 
J.) Boin V. Lavaure, — ^VIII., 75. 

The law throws a certain amount of proteotion 
over married women. In order that the lenima* 
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fttion of hineficia by ft married woman who be- 
comes surety for her hnsband may be effective, it 
is necessary that the benefits renounced should be 
explained to her. Where the bond of a married 
woBian, giyen as surety for her husband, purports 
to oontain the neoessary renunciations and has 
been registered, that does not protect a third per- 
son talong over the bond. If the power of attor- 
ney given by a married woman, authorising a 
mortgage under renunciation of the necessary 
hen^cia has in fact been executed without ez- 
jsIaoatiMi of the protection renounced, the surety 
IB not bound. When, however, the money ad- 
vaneed, for which a married woman is surety, 
Qomes into her own hands, then she is bound, as 
the bond is a surety bond in name only. (Per 
GoNKCtt, J.) Stafford v. Fuse dt Co,, Vm., 10. 



2. Wife oi Public Trader. 

While Jadkially SepaFated.]— A married 
woman publicly trading alone, lived apart from 
her hnsband, iie parties having been judicially 
a^arated, under a deed allowing the wife to carry 
on business and to dispose of after acquired pro- 
perty as if she were a feine sole and unmarried. 
While so trading, the wife passed a notarial bond 
to a ereditor for the balance due on an account 
for goods supplied to her by the creditor during 
two years since such separation. Held : That no 
deduction from the creditor's claim could be made 
in favour of the wife for the balance of a debt due 
to the creditor from the husband's business, which 
business had been taken over by the wife with all 
its liabilities, at the time of separation, inasmuch 
as the account with the creditor was a running 
one, and the balance of the old debt had long 
since been extinguished, by payments made at 
various times sinoe the separation by the wife to 
the creditor. Drury dt Co, v. Daly,— Xm., 257. 

DeflniUon of << Public TradeF.**]— A married 
woman may be regarded as a '* public trader" 
to tiie extent of her dealings alone, and 
to be BO regarded, it is not necessary that she 
flhoald 80 trade generally. 16. 



8. Wife'i Separate EstaU, 

Leave to lI<Hrtgage*]— The applicant, A. H., 
had been married many years previously in Natal 
to J. H., who had deserted her in 1851. In 1857 
A H. heard from J. H.*8 mother that he had 
written to her sometime in 1856 from San Fran- 
oac^ A. H. had heard nothing further in refer- 
ence to him. Since his desertion she had carried 
on trade, and in 1859 she had bought a farm, 
wfaidi was transferred to her; she wanted now to 
Bell or mortgage this farm, but the Begistrar of 
Deeds refuseid to permit her to transfer unless the 
Court should so order. The Court ordered that the 
Begistrar of Deeds be authorised to allow A. H. 
to transfer or mortgage this farm. In re Hay, — 
Ut April, 1863. 

Leave to Tpansfep.l— Applicant, married in 
eommunity, had been deserted by her husband 
whose whereabouts was not known. She applied 
for authority to transfer certain property, alleged 
to be hi^ to her separate use, wliuch she had sold 
withoQt her husband's oonourrenoe. The Court 



referred it to the Master to report on the facts and 
as to whether the sale was for her benefit. If so, 
to appoint a curator to assist in the transfer. On 
the Master's report showing that the wife herself 
was the transferee, the Court declined to interfere. 
In re MaxweU^—YUl., 204, 229. 

Lej^acy to Wifo.]— A legacy, bequeathed by an 
English testator to a female relative, married in 
Natal in community of goods, the bequest being 
for separate use, does not fall into the matrimonial 
conmiunity of property so as to be at her husband's 
disposal. Pittam v. Pittam^—Ul. (Sept.) 7. 

Property left to a married woman for her sepa- 
rate use does not come into conmiunity. In re 
Cow?e«,— XI., 31. 

ReTenionary Interest*]— According to Eng- 
lish law, a married woman's reversionary interest 
in personal property was, for a long tin^, praeti- 
cally inalienable, so long as it was merely rever- 
sionary; and such property, if the husband died 
or became insolvent before it came into possession, 
went to the wife or her representatives. This 
rule, though superseded in many ways by the 
Married Woman's Property Act, 45 and 46 Vic, 
0. 75, has, apparently, not been changed, and that 
Act only applies to pn^rty accruing after the 
commencement thereof. In our law, the interest 
in community, like other property, only exists sub- 
ject to payment of debts, the wife being liable, in 
community, for the husband's debts; and if such 
a reversionary interest should come into the hus- 
band's possession before his insolvency, l)e could, 
Semblb, have applied all of it to the payment of 
his debts. When, however, it accrues after such 
insolvency, it is dealt with under the Insolvency 
Law, in a different way, and the Court can exer- 
cise a discretion in respect of it. In re Dynes, — 
VI., 43. 

Gift for Personal Use.]— Plaintiff's husband, 
at her request, sold to defendant, a broker, certain 
shares which had been given by a relative to the 
wife for her personal use, the parties having been 
married in England without settlements. Defen- 
dant, having received the purchase price from the 
buyer, gave his own cheque therefor to the hus- 
band, but afterwards stopped payment for the 
purpose of setting off the purchase money against 
a debt due to him by the husband. In an action 
by the wife against the broker for recovery of the 
amount, Held, that the evidence being conclusive 
as to the wife's ownership of the shares, it was 
immaterial whether or not defendant knew that 
the shares belonged to her, and that plaintiff was 
entitled to recover the proceeds. Per Turnbull, 
J.: The gift being for the wife's personal use 
would according to English Law he upheld in 
equity. McNair v. Uetiocksberg, — ^XI., 113. 



4. Wife^s Liability for Debts and Contracts. 

Goods Purchased for Wife's Business.!-- 

Trial by default in an action by R. against E. W., 
assisted by her husband, J. W. The defendants 
had appeared in this action by B., their attorney; 
but not having pleaded, and being barred, the 
trial was by default — the several notices having 
been served on B. The action was for goods 
ordered froQi B. by J. W., and directed by him ^ 
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be charged to E. W., as the baeiness (an hotel) 
was carried on by her. J. W. had acknowledged 
the receipt of the goods. There was evidence 
that the hotel business was carried on under a 
license to E. W., and the goods were of a kind 
suitable for an hotel. The CJourt [Phillips, J., 
absent] on this evidence, and in the absence of 
any denial or contradictory evidence, gave judg- 
ment for the price of the goods and costs. Raw 
V. W(U8(m,—U&y 12th, 1864. 

NecesBaries.] — A wife can bind herself, as 
well as her husband, for the nourishment and 
support of the family, in a way suitable to the 
fanuly means. All that is generally required for 
such a result of the wife's contract is the consent, 
express or implied, of the husband ; and the 
husband's consent is implied, so as to bind the 
wife under contract in respect of reasonable 
household expenditure. Defendant, a married 
woman, out of conmiunity, and having property 
independent of her husband, purchased from 
plaintiffs a stove, for the use of the house, her 
property, in which the family resided. It 
appeared that the plaintiffs gave credit to and 
charged the price against the husband. The 
husband's consent was not in question : Held, 
that the defendant was liable for the price of the 
stove. Mason dt Co, v. WiUiarm, — ^V., 168. 

Plaintiff, a midwife, sued the wife of a soldier 
for professional services at the defendant's 
confinement. The parties were living together 
in conmiunity of property, the wife being in 
receipt of earnings as a schoolmistress. Held : 
That the mere fact of community of goods did 
not prevent the wife being sued, duly assisted, in 
respect of a valid individual contract for domestic 
necessaries supplied to her. Upon judgment 
being obtained in such a case, execution could 
issue against the goods in community. Hilder v. 
Young,— XL, 154. 

Prima facie a married woman cannot enter 
into a contract without the assistance of her 
husband, unless for household goods, including 
clothing. Pocklington v. Cacey & Son, — VI., 
118. 

Defendant, a married woman having a separate 
estate, her husband being absent from the 
Colony, purchased from the plaintiffs goods con- 
sisting of clothing, for herself and her children, 
which were debited to her in the plaintiff's day- 
book, though in the ledger they appeared simply 
under the husband's surname. At the time of 
Belling the goods, the defendant did not say that 
her husband would pay for them. Accounts 
were sent sometimes to defendant and sometimes 
to her husband : Held (following Mason d' Co, 
V. WilUarM, ante), that the defendant was liable. 
16. 



6. Wife Exempt from Civil imprisonment. 

Application against man and wife granted as 
against husband only. Marine Insurance Co, v. 
ColUm et tw;.,— 1867, 27. 

An order for civil imprisonment of a married 
woman will not be granted. Fr^nuin v, Zietsman, 

y.,219. 



6. Wife acting under Hushand^s Control, 

ReceiTing Stolen Goods.— See Crimimal Law. 

Illicit Sale of Liquor by Wife of Licensed 
Dealer. — See Intoxicatino Liquors. 

7. Wife acting through Husband as her Agent. 

A husband and wife having married without 
community, under ante-nuptial contract reserving 
to each the power to deal with and dispose of the 
individual estate, the husband was appointed the 
wife's agent, by a general power of attorney, 
under which he incurred bank overdrafts in her 
name, and passed a bond over her property to 
pay them off. There was no special authority, 
consent, or knowledge on his wife's part, and she 
received no benefit. The mortgagee having sued 
the wife on his bond, the facts above set forth 
were pleaded, inter alia, and the plaintiff excepted 
thereto as irrelevant and no defence to the action. 
Held : That these pleas were a material defence 
and should not be struck out. Shaw v. Bond, — 
v., 27. 



Vni. Actions and Proceedinos bt and Aoainbt 
Spouses. 

Necessity for Husband^s or Curator's AsBist- 
ance in wife's Action.] — In a suit for divorce 
by the wife against the husband, counsel for the 
wife applied to have C. appointed curator ad 
litem, [expressing at the same time a doubt 
whether the application was necessary, The 
CJourt made the order. Per Harding, C.J. : In 
every action or suit a married woman requires to 
be assisted by her husband or a curator. McLeod 
V. McLeod,— 12ih March, 1863. 

In an action by a married woman for money 
lent, there being no authority for the wife to sne 
in her own name, the declaration must describe 
the claim as on behalf of the husband and wife 
and should pray for payment to the husband or 
some person person authorised by him to receive 
it. Andrews v. Sparks,— IS72, 123. 

A married woman whose husband was still 
living and absent from the CJolony though not 
divorced, sued in her own name in an action for 
money lent during the time she was a feme sole. 
No ante-nuptial contract was alleged. Defendant 
excepted on the ground that plaintiff be^ng a 
married woman whose husband was living no 
divorce being shown, and it not appearing that 
any loss would be occasioned by delay, the 
husband should be a party to the action. It was 
also excepted that the debt due to plaintiff became 
after marriage due to her husband and could 
only be sued for by him : — Held, that though the 
case was a hard one, the exceptions had to be 
allowed. Qu-a;RE, per Connor, J.: In the absenoe 
of the husband, might not the wife be regarded 
as the manager of the common estate ? lb. 

When Wife a Public Trader.]— A married 
woman must always be assisted in legal proceed- 
ings, even though she be a public trader. Where 
the husband refuses his assistance, the CSonrt will 
appoint a curator. In re TFiUtairw,— Y., 288. 
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A married woman trading alone may be sued 
on a notarial bond, passed in respect of the 
liabilities of her business, without the assistance 
of her husband, and the benefit de authentica H 
q?ui muiier does not apply. Drury db Co. v. 
DaJy,— Xm., 257. 

The husband's assistance in the execution of a 
tnding married woman's petition for surrender 
of her estate may be dispensed wiUi where the 
husband is out of the Ck>lony. In re Rosenblunif 
-VI., 32. 

Transfer of Landed Ppoperty.]— Property 

held by a wife as registered owner, was specified 
in a post-nuptial contract as hers, with full power 
of administration and control, solely and ab- 
solutely. The husband being absent from the 
Colony, the Court authorised the Registrar of 
Deeds to transfer the property, witiiout his 
assistance, to a purchaser. In re May, — IX., 
102. 

In the execution in England, by a married 
woman, of a power of attorney to transfer 
immovable property belonging to her in Natal, 
the assistance of her husband is necessary, the 
act of transfer being a judicial one. In re 
Coicftt,— X., 137. 

The Registrar of Deeds authorised to act on a 
power of attorney to transfer executed in England 
by a married woman without the assistance of 
her husband, whose consent was, however, shown 
in a letter to the conveyancer in Natal. In re 
C(weZZ,— XI., 31. 

The Court will not authorise a married woman 
to deal with land without her absent husband's 
consent, when it appears that there have been 
opportunities of obtaining such consent. Ex parte 
fVikW,— XIV., 129. 



Share in Corn- 



Interdict against Disposal of 
mnnity. — See Intsbdict. 

Curator ad Litem.] — ^Application on behalf of 
a husband prior to his commencing an action 
against his wife for divorce, to have B. appointed 
curator ad litem for her. The Court ordered a fit 
person, to be named by the Master, after com- 
munication with the wife, to be appointed. Ogle 
▼. P^k,— November 8th, 1864. 

SemMe — the case of a husband suing a wife is 
one in which the latter does not require a curator 
ad litem. Frater v. Frater.—V^ll, 66. 

Curator ad litem appointed to conduct a suit 
on behalf of a married woman, whose husband 
was out of the Colony and rum compos mentis. 
KinehatU v. Protestant Evangelical School, — n., 
140. 

Order granted, appointing a curator ad litem to 
asrast a married woman in an action for libel, the 
plaintiff having obtained a decree for restitution 
of conjugal ri^ts, the time for compliance with 
which had not expired. Chde v. Times of Natal, 
— Vm., 218. 

The Court will not enquire into the grounds of 
in aetioQ lor diYoroe, in an application for the 



appointment of a curator ad litem to assist the 
wife in bringing such action, a prima facie case 
being all £at need be shown. Whiteman v. 
Whiteman,—KI., 277. 

It is not necessary that the husband should 
apply to the Court for permission to sue his wife, 
nor that he should ask for the appointment of a 
curator ad litem to the wife to enable her to 
appear and defend the suit. The Court may, 
however, appoint a curator for an absent wife, 
and it appears that permission to sue may be 
necessary when the wife sues the husband. 
Doran v. Doran,— XII., 289. 

Dissolution of Interdict— Curator's Assist- 
ance.] — A wife having obtained an interdict 
against her husband, she must be assisted by her 
curator ad litem in an application to dissolve the 
interdict. Davis v. Davis, — 1871, 6. 

Husband's Assistance in Courtl— Where the 
wife had been sued, assisted by her nusband, the 
husband, being on the recora, was allowed to 
appear in Court and defend the action personally . 
Cauvin v. WilUs, — X., I. 

Husband Squandering his Wife's Property.] 

Husband interdicted from squandering any pro- 
perty acquired by the indust]^ of his irif e. In re 
Horn,— 1867, 138. 



IX. SucoBssioN TO Propebtt. — See Mabbuob 
CoNTBAOTs, supra, and Succession. 

X. Costs. — See Costs. 



XI. PowEB OF Attorney to Manage Wife's 

AjfFAiBs. — See YII., supra, and Pbincipal and 

Agent. 



XII. Othbb Matters. 

Sale of Joint Estate by Surriirintf Spouse— 
Bona Fides.]— A jury having found tnat the 
transaction was free from fraud and bona ftde. 
Held, that the Court would not grant a new trial 
in an action against the surviving spouse to 
declare null and void a sale by the latter of the 
joint estate, on the ground of collusion and fraud, 
by reason of her having persuaded purchasers not 
to bid and having so bought in a farm at a low 
rate, thereafter transferring it at the same price 
to some of the heirs. Uys v. Vennaak, — 1867, 
122. 

Claim by Sunrliring Spouse— Damages— 
Pleading.]— Plaintiff claimed damages from the 
defendant for having endeavoured to seduce his 
wife, since deceased. On exception to this daim 
as bad in law, inasmuch as the husband sought 
to recover damages for injury done to the wife, 
the latter having since died, any injurv to her 
gave her a personal right to damages, wnich died 
with her. Held : — That the declaration should be 
amended, so as to confine the claim to such 
damages as were irrespective of what the wife, 
assisted by her husband, could have claimed i{ 
living. Banks v. A^res^ — ^IX.^ 8« 
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EndeaTOUFing to Seduce Wife.]— To solidt 
a modest woman to illicit sexual intercourse is, in 
law, an injuria^ which entitles both the woman 
and her husband to sue for damages. In an 
action by a husband for damages, in consequence 
of defendant, who had represented himself to be 
secretary to a syndicate, having induced the 
plaintiff to leave the Ck>lony, and endeavoured, in 
his absence, to persuade his wife to consent to 
illicit intercourse, the case turned mainly on 
the meaning of certain letters written by defen- 
dant to plaintiff's wife, who had died since, and 
among whose papers the letters had been found 
by plaintiff. Held : — That the Coxai had to take 
into consideration the impression shown to have 
been made upon the woman's mind by the letters 
at the time of their receipt. As it was proved 
from her acts and words that the letters were re- 
garded as an insult, the charge of injuria was 
established, though the evidence as to the engage- 
ment of the i^aintiff to leave the Colony was not 
clear. Damages £100. Ib,,—H. 



HYPOTHEC. 

Biiildep'i.--See Buildeb. 

Landlord*!.-— See Hotelkeepeb. Landlord 
amdTsxuknt. 



Diitinotion between Retention and H; 
thee — See Bbtention. Aoainst Guabdiam's 

PEBTT. See MiNOB. 



IGNORANCE OP PACT.-See Con- 
TBACT. Pleading. 



IGNORANCE OP LAW. -See Law. 

laNORAMCE OF. 



ILLEGALITY.— See Contbact. 



IMPOUNDING.-See Cattle. 



ZMI^EUSONMENT. 

I. In Cbuonal Casks. See C^oonal Law. 



n. Li Insolvenct Pbocbbdikos. SeeLisoLVBNCY. 

m. For Contempt of Coxtet. See Oontbhpt or 
Court. 

lY. In Ciyil Cases. 

1. In wJiat Cases Ordered, 

2. In what Case not QranUd. 
V. Pbacticb. 



I. In Cbdonal Cases. See Cbucinaii Law. 
n. In Insolvency Pbocbedinos. See Insoltsrcs 
in. Fob Contempt of Coubt. See Contempt of 

COUBT. 

lY. In Ciyil Cases. 



1. In what Cases Ordered. 

Ininfflcient LeTy.]— A writ haying been issned 
against defendant for a large amount, only one 
head of cattle, of little value, had been attadie^ 
though it was believed that the defendant had 
other property. The respondent did not appear, 
and the Court, with some expression of reluotanoe, 
granted an order for civil imprisonment. Sub- 
sequently, however, on respondent appearing in 
person, tiie order was suspended. Abraham* v. 
Oahusa,—lX., 86. 

Unsatiifled Judgment— Payment of Inilal- 
mentB.1 — ^A decree of civil imprisonment may be 
grantea in respect of an unsatisfied judgment 
debt, to be suspended during payment of specified 
instalments. Walker v. Robinson,— IS70, 105. 

NotwlthBtandittg Infbnnality in Writ of 
Execntion.] — There had been provisiiHial 
sentence on a promissory note, and execution waa 
taken out on it against defendant's property, and 
the Sheri£F returned that the defendant said ke 
had no property ; application was now made for 
a decree for civil imprisonment. Counsel for the 
defendant objected tiiat the copy of the writ of 
execution which was left with the defendant 
described the judgment as of "6 January, MS," 
omitting the " 3 " at the end. The original of 
the writ was correct, and a copy of the judgment 
was also served on ihe defendant. Coims^ aln 
objected that there can be no civil imprisonment 
on a provisional sentence. The Court over-ruled 
the last objection, and (Connob, J., doubting) the 
first also, but allowed the defendant time till 
later in the day to put in an affidavit showing his 
inability to pay, and stating the terms of payment 
which he could offer; but flie affidavit, when put 
in, was held insufficient, and civil imprisonment 
was ordered. Per Harding, C J. : There are ne 
costs in applications for civil imprisonment, and 
the Court can refuse to order imprisonment when 
terms of paying by instalments are seonrad "bj 
the debtor. Borne v. Woodf-^B^ Mardh, 286S. 
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MflT to Bitoni- D*f of Wrlt>-D6oree of 
Ml UBpriflonment granted^ bat without coBts* on 
aretam of nuUa bona made by the Sheriff prior 
to return day of a writ of execution (Phillips, J., 
t H u enHe nte and Cope, J., distinguishing between 
a defendant who haA failed to point out leviable 
goods and one who, refuting to do so, had stated 
that he had no suoh property.) King y. Tarpy, 
-1867, 210. 

Where offer of Initalments ii Conditional.] 

—Decree granted, where upon a judgment for 
restoration of cattle or their value, the defendant 
offered to pay £1 a month, but subject to a 
Jones V. f'or6«,— 1867, 72. 



9. In lohat ca$es not granted, 

?w Coeto-Motion for New Trial Pending.] 

—The Court will not order imprisonment of a 
defendant in respeet of an unsatisfied judgment 
fpT costs in an action wherein a motion is 
pending for a new trial. Matterson Brot, v. 
X^OMu,— XnL, 150. 

Vhen DeiSendant a Married Woman.]— An 
order for civil imprisonment of a married woman 
will not be granted. [See also Husband asd 
Wife.] Freeman v. ZieUman,—Y,, 219. 

Where Claim Swelled by High Interest.]— 

!nie Court is not inclined to grant a decree for 
civil imprisonment, where the debt is swelled by 
a charge of twenty per cent, for interest. The 
plaintiff has his remedy by proceeding for com- 
pulsory sequestration of his debtor's estate. 
Spmteer v. TyonUanay — ^IL, 71. 

On Ipplication of InsolYont Debtor.]— An 

insolvent debtor cannot, through his trustee, 
obtain an order for civil imprisonment against a 
debtor. Why should not the latter also be 
allowed to avail himself of the Insolvent Ordin- 
ance by surrendering his estate? Langton*t 
TnitUe ▼. Dewmtt,— n., 46. 

Igaintt Domlnm Litit— for CoetB.l-^udg. 
ment for costs having been given against the 
mpondent as dominui Hits, he^ having assisted 
his minor son in instituting an unsuccessful 
aetion, Hkld: That the respondent should not 
be hnprisoned, the proper course being to obtain 
ieque»kration of his estate. Zietsman v. De 
BloRcA^,— L, 260. 

Defidenoy on Bale of Mortgage Security] 

— Plaintifr, with a knowledge of defendant's 
positiott, advanced money to him on the security 
of a second mortgage bond and a deed of 
hypothecation over movables. The estate being 
sold at the instance of the prior mortgagee was 
boBg^ in, and upon the movables being sold on 
behalf of plaintiff, there was a deficiency, HjbXiD : 
That this was not a case in which civil im- 
prisonment should be ordered. The creditor 
eoald compel sequestration. Deglon v. Langloity 
-I., 234. 

Qm Maglttrato'm Court Jadgmentl— The 
plaintilE liad ofatainod judgment in the Gk>urt of 
<k Qoilcleiit Vafpstrate a«;ainst the del^cl^ 



C; execution had been taken out, and the 
Sheriff had returned *' No goods ; " and the 
present application was by summons, calling on 
C. to show cause whv he had not satisfied the 
writ of execution, and also to show cause why an 
order for civil imprisonment should not be made 
against him; the application was o^^osed m 
irregular, and the Court refused it Per HABPiMe, 
C.J. ; the judgment in the Magistrate's Court 
ought to be sued on in this Court, and provi- 
sional sentence sought. Per Connob, J.: H 
would probably be desirable if there could be 
imprisonment out of the Magistrate's Court on 
his judgment ; but this Court does not make an 
order for imprisonment, until it has made an 
order for payment, which was not asked here. 
Per PmLiibs, J. : The not obeying the Magi- 
strate's judgment ought probably to authorise 
imprisonment, by his order, for contempt. The 
Court (Phillips, J., dissenting) ordered the 
applicant to pay the costs. Solonum v. Camny^ — 
Slst January, 1863. 

Application for civil imprisonment on a migr 
ment given in a Magistrate's Court should be 
made in that Court, even though the judgment 
has been made one of the Supreme Court. Wood 
V. i4<fcton,— 1869, 187. 

When Inttalments of Debt are Seenred.]— 

The Court can refuse to order imprisonment when 
terms of paying by instalments are secured by the 
debtor. Bams v. Wood^-^let March, 1868. 

Partner of Defendant Firm.]— There beina 
no allegation in the writ that the judgment had 
been obtained against the defendant individually, 
Held:— That an application for civil imprison- 
ment should be refused, inasmuch as the member 
of a firm could not be imprisoned on a judgment 
obtained against a firm. Peace, Blandy dt Co, v. 
Irctend,— 1807, 27. 



V. Pbactics. 

No Costs.] — There are no costs in applications 
for civil imprisonment. Bams v. Wood^-^Bls^ 
March, 1863 ; Walton v. cTantfe,- V., 92 ; Poynton 
df Sons V. 5rtt»Uw,— VI., 81. 

Debtor's Mlscondnet— Costs Given.]— When 

plaintiff had ceded his claim, without acquainting 
ms attorney, under circumstances showing a 
collusive arrangement between the cessionee and 
the defendant to evade payment of costs, decree 
of civil imprisonment granted with costs. Posnat 
V. Freeman,— IS67, 68. 

Conditional Snraension of Order.]— Decree 
stayed on plaintifTs attorney undertaking to 
forego costs, it appearing that nearly the whole 
of the claim had been paid, and that defendant 
had understood that he would not be pressed for 
the balance. Berdngfield <k Son v. Harrison dk 
Simpson,— IS67, 29. 

Suspension of decree ordered during payment 
of specified instalments. Walker v. i?o&ifn«w,-^ 
WO, I06t 
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Order for oivil imprisonment suspended oon- 
ditionally upon payment by defendant of £5 a 
month in liquidation of the olaim against him. 
Dickinton Bros. v. Schenk.—U., 162. 

Release— Notice to Detaining Creditor.]— 

The debtor in prison, though he may petition for 
the surrender of his estate without notice to the 
detaining creditor, cannot get out of prison 
unless such notice has been given. Lyne v. 
Orchard,— IS72, 93. 

Effect of Order of 8eqaeitration.]--Se6 

Ihbolvsnct. 

Form of Sommons.] — ^Form of summons for 
dvil imprisonment, in uie case of an unsatisfied 
judgment, indicated, per Habdimo, G.J. Walker 
V. Bobinsan,— 1870, 106. 

Time to JjiBwer.] — Time granted to answer, 
where defendant's counsel had put in a cession of 
plaintiff's claim, this taking the other side by 
surprise. Pomot v. Freeman,— 1867, 31. 



IMPROVEMENTS. 

General Role.] — ^The general rule relative to 
improvements on another person's property is 
that if they are excessive in comparison with 
his means, he cannot be compelled to pay for 
them, so as to impoverish himself; but the 
improvements may be taken away. MeUersh v. 
Moreland,—V,, 99. 



INDIAN IMMIGRANT. 

1. Definition. 

2. Contract of Service, 

8. Rightt and LtahUity of Employer, 

4. Rightt and Liabilities of Immigrant, 

0. Rightt of the Oovemment and Trust Board, 

6. Powers and Liabilities of Protector and Assistant 

Protector. 

7. Marriage of ImmigrarUs. 

8. Other Matters. 

1. Definition. 

What ii an Indian Immi^ant.]— An Indian 
immigrant who had been 11 years in the Colony 
and who had been absent from the Colony under 
a license from the Protector of Immigrants, thus 
forfeiting his claim to a return passage to India : 
— ^Held, to be, nevertheless, on his return to the 
C0I0D7, an Indifta immi^prant within Section 20, 



Law 12, 1872. The position would, however, be 
changed by the acquisition of a domioil oUief 
than one in this Colony. And, semble, that if aa 
Indian immigrant has availed himself of the 
right to a return passage to India and has after- 
wards returned to Natal, he could no longer be 
described as an Indian immigrant, having resumed 
his Indian domicil. Protector of Immigrants v. 
MtZiar,— 1876, 37. 



2. Contract oj Service. 

Work Ontiide Gontraet.]— An Indian Immi- 
grant under indenture as a general labourer, 
whose contract was for service within specified 
hours on six days in the week, cannot reasonably 
be ordered to perform domestic service, such 
order being a violation of the contract Ifurbee 
V. Hawksworth Bros.,—KIV,, 294. 

Termination by Consent.]. — An Indian 
immigrant and his employer cannot, during the 
first five years of industrial employment, agree 
together to terminate the contract of service, so 
as to free the employer from his obligations to 
the Government or Immigration Department 
Where an Indian immigrant had agreed to cancel 
his contract of service veith his employer, and 
had received a free pass to the end of his t^m of 
service, without obtaining the consent of the 
Protector of Immigrants, Held: That the 
employer was not thereby discharged from the 
liability for hospital fees in respect of such 
immigrant incurred after the supposed cancella- 
tion of contract, Section 45, Law 2, 1870, 
impliedly prohibits an Indian immigrant from 
otherwise hiring out his services until the expira- 
tion of the first five years. Dumat v. Clerk of 
the Peace,— Y,, 3. 



3. Rights and Liability of Employer. 

For Instalments on Deserting Indian.]— 

The liability of the employer of an Indian 
immigrant, for the instalments payable to 
Government under Section 40, Law 2, 1870, is 
removed in the case of an immigrant undergoing 
a sentence of imprisonment, on a conviction for 
theft committed during desertion from service. 
The relief afforded by Section 43 of the Law, in 
the case of a deserter, is not, however, applicable 
where the exemption is claimed, on the ground 
that the immigrant's services have, by sentence 
and imprisonment, been ** legally transferred" 
from his employer within the meaning of 
Section 40 of the Law. The "imprisonment" 
referred to in Section 35 means imprisonment for 
offences under the law itself and not for common 
law offences. Protector of Immigrants v. Malcolm, 
— m (July) 18. 

Under Section 40, Law 2, 1870, employers of 
Indian immigrants, or transferees from them, 
are liable to Government for the total amount of 
the instalments, although they are only payable 
yearly in advance — ^that is, at the beginning of 
each year. Under Section 43, however, if the 
immigrant deserts and does not return, such 
liability is limited to instalments already due in 
advance or past due, and one future instalment 
not yet due in advauce, If the deserting Indian 
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ntoms after an absence of 12 months, his term 
of senioe may be extended for 12 months, with- 
out any additional payment of instalments, 
with liability, however, for unpaid arrear 
iDstabnents. Indian Immigration Trust Board v. 
Sjwaman,-— IV., 132. 

Coolies Employed by Municipal Corpopatioii 
—Medical Fees.] — A monicipal corporation, 
Bttoated within a '* circle '* for which a Govern- 
ment medical officer had been appointed ander 
Law 12, 1872, Section 8, and employing " free " 
Indian immigrants, but providing for them by 
its own medical officer, proper medical care and 
medicines, Hbld, not to be liable to pay to the 
Protector of Immigrants, in respect of such 
servants, the medical fees required by Section 
21, Law 2, 1870, Section 3, Law 12, 1872, and 
Sections 2 and 5, Law 19, 1874. [Per Tubnbull, 
J. : That such fees were only payable in respect 
of immigrants employed on estates or planta- 
tions.] [Per Connor, C.J. : That the word 
" estate *' in the Coolie Laws meant the place or 
property in respect of which Indian immigrants 
were employed.] Protector of Immigrants v. 
Pietermaritzburg Corporation, — IX., 125. 



4. Rights and Liabilities of Immigrant, 

Hwence Without Leave.]— An indentured 
Indian immigrant having come to the Protector 
of Immigrants at Durban to make a complaint 
against his employer, was seen by the Assistant 
Protector, who found hia complaint to be 
vexatious and ordered him to return to his 
master. The immigrant, however, remained in 
Durban, absenting himself from his employer's 
service which was in another magisterial 
division, Held: — That in these circumstances, 
the inamigrant was rightly brought before the 
Magistrate of Durban, as " the nearest magis- 
trate" under Sections 30 and 31 of the " Indian 
Immigration Law, 1891," to be dealt with as 
absent without leave, he not being on his way to 
lodge a complaint to the Protector and so free 
from arrest under the first proviso of Section 30 
of that Law. Held, further, That the Protector 
of Immigrants was not "such" magistrate 
within the terms of the 31st Section. Protector 
of Immigrants v. RamMsamy, — XUI., 108. 

Property flpee from Levy.]— Section 64 of 
Law 2, 1870, forbids a creditor to levy on the 
goods or chattels of an Indian immigrant, during 
the continuance of his indentures, Held : — 
That this exemption applied to the case of 
property acquired either out of the immigrant's 
wages, or by trading, or otherwise. Soodayee v. 
Begeman,—YI., 312. 

Preference for Wages.]— The provisions of 
Section 61, Law 2, 1870, giving priority to the 
vages, for a certain period, of Indian servants 
against their employers' property, extends to the 
case of Indians who are no longer under inden- 
ture. Such Indians remain generally under the 
Coolie Laws, in which the terms " coolie " and 
"Indian immigrant" include Indian immi- 
grants no longer indentured. In re Acuttt — IV., 
15. 

lUj Bnpqie ImplTent]— An Indian inuni- 



grant under indenture may surrender his estate. 
In reBqjauly—Yl., 284. 



6. Rights of the Government and Trust Board. 

Extent of Preference.]— The preference given 
by Section 60, Law 2, 1870, in respect of all 
moneys due to Government under that Law, 
continues to exist in favour of the Indian Immi- 
gration Trust Board, the Board being charged 
with the distribution of moneys, accruing onder 
the Law, to which a preference attached. The 
preference for principal sums due extends to 
costs incurred in recovering the debt, such costs 
being incident to the claim. In re ActUt db Co.t 
~Vm., 225. 

Wages Paid by Trust Board.]— Where the 

Protector of Immigrants, under a resolution of 
creditors, had paid the wages and maintenance of 
Indian labourers on an insolvent estate, it being 
a^eed that the Protector should stand in the 
same position as the labourers. Held : — That the 
Indian Immigration Trust Board had the same 
preference as the law allowed to the Indians 
themselves, maintenance being in this respect 
classed with wages. lb. 

Preference for Costs.] — Ck>sts incurred by the 
Indian Immigrant Trust Board, in obtaining 
judgment for coolie instalments. Held : — To be 
preferent even after the lapse of five years, there 
being no weight in the objection that the Board 
had slept on its rights and waived its preference 
by failing to enforce payment at the time, and 
even after notice to press for the same had been 
given by the first mortgagee — there being nothing 
to show that the forbearance of the Board had 
wrought any injury to the estate, and the Board 
having done everything necessary to establish its 
claim. In re Charon, — XIII., 41. 

Priority Over Mortgage and Kusting Brief.] 

• -The trustee in an insolvency had ranked the 
claim of the Government for fines for non-pay- 
ment of coolie instalments under Law No. 20, 
1803, as prior to a mortgage of an earlier date 
than the passing of that law, and also earlier than 
the date of the assignment of the Ck>olies to the 
insolvent, because Section 7 of that Law made 
the monies due under it, a first charge upon the 
estate of the person liable to pay. The mort- 
gagee moved to have the preference disallowed ; 
and the Court made the order. In re Kennedy y — 
27th September, 1866. 

Law 2, 1870, Section 60, enacted that "all 
moneys due to the Government under the pro- 
visions of this law, shall be . . .a first charge 
on the estate of the person by whom the same 
shall be payable." Held: — That this section 
gave priority over a seller's rights under a kusting 
brief inasmuch as the existence of such a bond 
did not prevent the property becoming the 
"estate" of the buyer. Evans* Executors v. 
Mayer <& De Chazal,—Tl., 130. 

Proceedings to Establish Preference.]— The 

proviso at the end of the 60th Section of Law 2, 
1870, requiring proceedings to be taken within 
six months in order to preserve the Gpy^w^^Qt 
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preferenoe, does not mean that exeontion most be 
taken oat within that period. lb. 



6. Powert and Liability of Protector and 
Atsittant Protector, 

Pvoteetor Sitting witii Magtstrate.]— Objee- 
tions to the Protector sitting with Magistrate to 
hear a certain case, on the ground that the 
former had ahready expressed an opinion, had 
been sabpoenaed as a witness for the defence, and 
was practically the complainant in the matter — 
, overruled by the Court, it appearing that the 
Protector had been duly requested to sit by the 
Magistrate under Law 19, 1874, Section 7, and 
that it must have been anticipated that he might 
previously have had official conmiunications on 
the subject of the case, which merely involved the 
construction of a Statute. Dumat v. Clerk of the 
Peace,^Y,, 8. 

ludioial Fnnctioiis of Protector.]— The 15th 
Section of Law 12, 1872, provides that the Pro- 
tector of Immigrants *' may decide " certain cases 
arifflug between Indian immigrants, or may 
appoint an arbitrator, HsiiD : — That the Protector 
is bound to try such cases brought before him, or 
to remit the same to arbitration. Sookiah v. 
Kekry,—YU 155. 

— Decisiom Not FinaL] — An application by an 
Indian woman for the custody of her child had 
been decided against the applicant by Uie Protector 
of Immigrants. On her renewal of the applica- 
tion before the Supreme Court, it was contended 
that the matter was res judicata^ Held : — That 
the Protector's decision was not final, and the 
matter, which had to be regarded afi* a civil appli- 
cation, should be referred back to him, including 
the question of costs. Ameroon v. LutcfUeef — 
Vm.. 72. 

Cotti of UnsaooeMftil Appeal.]— Costs of 

an unsuccessful appeal by the Protector of 
Immigrants, in a case under Sections 86 and 39, 
Law 2, 1870, given against the Protector. Pro- 
tector of Immigrants v. Porritt and Moby, — 

xn.,7a 

Power to Poniih for Unlawfiil Absence— 
Maglttrate't Power.]— Neither the Protector of 
Immigrants nor a Magistrate has power, under 
the Indian Immigration Law, 1891, to order an 
Indian immigrant who has made a complaint 
before him, to return to his employer, nor can the 
Protector punish him for not returning. The 
Magistrate may fine or imprison for unlawful 
absence, and when the fine is paid or the imprison- 
ment terminates, the Magistrate may forward the 
immigrant to his master, or if unable to find the 
master, may forward the immigrant to the Pro- 
tector or Deputy Protector. Protector of Immi- 
grants V. Ramasamyf — XIV., 108. 

Assistant Protector.]- The Assistant Protector 
of Immigrants is not empowered by the Indian 
Immigration Law, 1891, to perform any of the 
duties imposed by Sections 80 and 31 of that law 
on the Protector ol Immigrants, lb, 



7. Marriage of IwumgrsmU, 

Re|istratioB and Cohabitatlan not a Y$M 
Marnage.] — Registration of Indian Immigrants 
as man and wife in the Protector of ImmigTaDts* 
Office, without any marriage ceremony and 
cohabitation for a number of vears, does not con- 
stitute a valid marriage. The pMrties, however, 
may be treated as partners for businesa purposeg, 
though not necessarily in equal shares. iSmvotof 
V. Veeramoothoo^—YL, 152. 

Proof for Purposes of DiToroe.]— In an 

action for divorce between Indian immigrants, the 
marriage of ihe parties in India, their domidl of 
origin, was evidenced by a certificate of the 
registration of the parties, as man and wife, in 
the Protector of Inmugrants' Office (Seetion IB, 
Law 12, 1872), Heu) :— That the presumption in 
favour of the validity of the marriage, coupled 
with the statutory prima facie effect of the Pro- 
tector's certificate, was sufficient proof of the 
marriage for the purposes of granting a divoioe 
between the parties, on proof of the vnfe's 
adultery. Thurman v. Mootoo and anothtr,— 
vm., 254. 

Reputed Marriage— Bncoession to Property 

—See SuocBflBioN. 



8. Other Matters. 

Interdict Against Renu>val from Colony.]— 

At the instance of the Protector of Immigrants, 
the Court interdicted certain Indian immigrants 
from leaving the Colony and their employer from 
inducing them to leave. Ex parte the Protector 
of Immigrants^ — V., 363. 

•< Harbouring" Indentured Gooiie— *<Dae 
Diligence.** — An indentured Indian immigrant, 
who had absconded from his employer, was 
engaged by the defendant and worked for him for 
more than a year as a monthly servant Hearing 
that he was liable to a penalty, defendant at ones 
dismissed ^e coolie, who was shortly afterwards 
recovered by his original employer. It appeared 
that the coolie had, for some time, been working 
for neighbours, with the knowledge of, and prior 
to his employment by, defendant, who Iiad in no 
way concealed the fact of such employment 
Held (Wbaoo, J., dissentmg) : That, under these 
circumstances, the defendant was not liable to 
the penalty for ** harbouring," inasmuch as ids 
having ascertained circumstances, such as previous 
employment by neighbours, unlikely to oo-ezist 
with ihe Indian's being under assignment, that 
might be taken to show the '* diligence " indicated 
in Section 86, Law 2, 1870. RoberU v. Protector 
of Immigrants^ — VI., 87. 

—What amounts to Harbouring.]— Section 86, 

Law 2, 1870, imposes a penalty upon a person 
harbouring or receiving into his employment a 
coolie immigrant under assignment to any other 
person. It enacts that the complaint of the Immi- 
gration Agent, or that of the person entitled to 
Uie deserting coolie's services may be made against 
the person harbouring ** within 12 calendar 
months next after the day on which such coolie 
inunigrant may be so employed," and provides a 
{urther penalty of 88, ** for eaobdi^duving which 
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neh oerilo immigrant afaaU be ao harboured or 
mBla^" Hbld :— That these penal enactments 
had to be oonstmed striotlj, and, the aeotion being 
ambigaoos, the Court must incline to what was 
lM8t oppresmve, Hhld, therefore :— That the pro- 
e<wjingit for harbouring or employing any one 
loitan, daring any one desertion, must be taken 
ai oenfined to one year after the harbouring or 
employment, either or both, began. The term 
** harbouring " does not necessarily imply con- 
•eahnent. It probably includes the case of a 
ooolie immigrant being allowed to live on the 
( though not employed as a servant. /&. 



— ^'Plmep IMlitfeiioe.''— An indentured coolie, 
having deserted his employer, engaged in other 
work, and, some months afterwards, took service 
with defendants. After working there for two 
months, the ooolie was arrested as a deserter and 
defendaiits were prosecuted under Sections 36 and 
ae. Law 2, 1870, in a Biagistrate's Court. The 
eridenoe showed that the defendant who engaged 
the ooolie asked him for his " character,*' and 
beinc informed that it had been lost, he enquired 
of the coolie where he had last worked, and 
(throo^ an interpreter) where he was bom, and 
whether he was a " free " Indian and had a ** free 
pu8.'| The coolie's appearance, the fact of his 
speaking English, and his answers to the questions 
Kit, led the defendant to believe that the coolie 
had been bom in the Colony and was not under 
indenture. The Magistrate held that the defen- 
dant had used proper diligence to ascertain 
whether the coolie was, at the time of his re- 
employment, under assignment. Hbld: — That, 
short of communicating with the Protector of 
Immigrants, every necessary enquiry had becoi 
made by defendant, who had used *' proper 
diligence " as required by the Statute. [Per 
Wbaoo, J., dissentkrUe : — That proper diligence 
had not been exercised, inasmuch as the defen- 
dant omitted to communicate either with the 
lomier employer named by the coolie or with the 
Protector of Inunigrants.] Protector of ImnU- 
granU v. PorrUt db Maby,—XJI., 70. 



INDICTMENT.— See Crdomal Law. 



INPANT-See Minor. 



INFERIOR COURT.— See ApnuL. 
UkoswrukT^a Court. Natzvs (Courts of Law). 



IXnmBITANCE.— See Suooission. 



IN JURY.--See Varioiia TitlM $. g. 
Accident. Arrest. Assault. Defamation. 
Criminal Proeeedln^— See Criminal Law. 



INNKEEPER. 

Hypothec— €k>odi on Hire Bvttem.] — An 

innkeeper's hypothec is distinct nrom tbiat of a 
landlord. Where an innkeeper had given credit 
to his lodger, knowing that a sewing machine 
used by the latter on the premises had been 
acquired on the *' hire system " and did not 
belong to the lodger, Held : That as the board 
and lodging, dkc, had not been supplied on the 
security of the machine, the latter was not 
subject to the innkeeper's hypotiiec, in respect of 
a debt due for such supplies. If, however, the 
innkeeper had been induced to give board under 
a belief that the machine belonged to the lodger, 
the hypothec would have prevailed. Hooh y. 
Singer Manufacturing Co,^ — ^aI., 901. 



INSANITY. — See Curator. Lunatic. 



INSOLVENCY. 

I. Statutes. 

n. Trustees and Offigebb op the Court. 
ni. Debtor's Petition. 
IV. Who Mat and Mat Not be Insolvent. 

V. Act of Insolvency. 

VI. CREDrroR's Petition. 

VII. Property of Insolvent and Trustee's 
Title thereto. 

Vm. Proof of Debts. 

IX. Rehabilitation. 

X. Undue Prbfsbbncibs, Alienations and 
Conveyances. 

XI. Assignment and Composition, (fire. 

Xn. Effect of the Order of Sequestra- 
tion. 

Xin. Realisation, Preservation, and Carry- 
ing ON Estate. 

XIV. Distribution of Estate. 

XY. TftJutsniB or IiocoTAaui Fnopvsax 
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XVI. BfBBTINOS OF CbEDITOBS. 

XVII. Accounts. 
XVni. Examination of Debtor and Wit- 



XIX. Ck>8T8 OF Adionistration and Liabilitt 
thbbsfob. 

XX. Uncebtificatbd Inbolybnt. 

XXI. Belxasb fbom Sbqubstbation. 

XXII. Othbb Mattebs. 



I. Statxttes. 

Objeoti of ft Bftnkruptoy Act.]— Personal 
property of an insolvent situated in a foreira 
country is, generally speaking, subjected to we 
laws of his domicil, which transfer the ownership 
to the trustee of the insolvency in the same way 
as if the property were situated at the insolvent's 
place of domicU. The object of a Bankruptcy 
Act is to regulate matters connected with par- 
ticular bankruptcies. General words in the Act 
are not to be construed as applving to rights as 
between persons whom the bankruptcy does not 
affect. It has been held at the Gape that where 
Uiere had been a prior insolvency in England the 
subsequent Gape insolvency proceedings should 
be set aside and the Gape insolvent estate handed 
over to the English trustees. A similar 
principle has been recognised by the Privy 
Gouncil. Midgley^s Trustees v. BaUance dt Letch- 
ford,— N., 309. 

Debt Dae to the Crown.]— The insolvency 
laws of this Golony do not contain any provisions 
restricting the priority of a claim due to the 
Colonial Government. In re 3/air«on,— XIV., 
224. 

Present Law.] — The present Insolvency Law 
is Law No. 47, 1887. [All the cases under the 
repealed Ordinance No. 24, 1846, and later 
statutes prior to 1887 are, however, included in 
the Digest.] 



n. Trustees and Other Officers of the Gourt 
(See also Assignment, infra). 

1. Commissioners, 

2. Receivers, 

3. Curators, 

4. Trustees, 

1. Commissioners (See Examination of Debtor, 
infra). 

2. Receivers, 
Moneyi Pae to Cpmpftiiy.]— Eeoeiyer ap- 



pointed to receive moneys due to a trading 
pany, attached as assets in an insolvent 
In re St^n,— 1867, 84. 

BniinesB.] — Insolvent allowed to carry on 
business under supervision until the first meeting, 
on consent of the principal creditors, with power 
to the Master to appoint a receiver. In re 
Godfrey y— I,, 66. 

On the granting of a provisional order of 
sequestration, where it app^ured that there were 
heavy current expenses, ihe Gourt authorised a 
sale of the assets and the appointment of a 
receiver pending a final order. In re Fraxer,— 
I., 183. 



8. Curators, 

Small Estates.]— Where there was no creditor 
whose debt amounted to £80 there could be no 
election of a trustee under Section 40 of the 
Ordinance ; but a curator bonis might be appointed. 
In re Russell,—!., 166 ; In re Chapman <& Wood, 
—I., 187 ; In re Beming,—!!,, 17 ; In re Levy,— 
Ib.,SQ. 

Perishables.]— Where there had been in- 
sufficient service of the provisional summons, the 
Gourt appointed a curator bonis vrith power to 
dispose of any perishables belonging to the 
debtor. Piatt v. Lea,— II., 23. 

Theatrical Business.]— Gurator appointed to 
carry on the insolvent*s theatrical business, 
though GoNNOR, G.J., regarded it as objectionable 
that an officer of the Gourt should conduct a 
business of that nature. In re Leigh db Co., — 
n., 60. 

Assi^ed Estate.]— Gurator appointed of an 
assign^ estate on the point of being surrendered, 
pending the appointment of trustees. In re 
Wilkinson db Co,— III. (January) 34. 

Purposes.] — The Gourt will not appoint a 
receiver or curator bonis for purposes which 
would virtually revive the office of provisional 
trustee, abolished by Law 7, 1866. In re Davys, 
—I., 196. 

Powers.]- The 84th Section of the Ordinance 
enacted that in the case of an undue preference, 
the trustee was entitled to recover the value 
thereof : — Held, that the curator bonis at an 
insolvent estate, though not the trustee, was 
empowered to take proceedings necessary for 
protecting creditors. MiUer^s Trustee v. Nathan 
Bros.,—\U., 102. 

Crown Lands.]— In an estate for which no 
trustee had been appointed, one of the assets of 
which was land purchased from the Grown on 
which instalments were due, the Gourt on the 
application of the Attorney-General appointed a 
curator bonis to deal with the property. In re 
Peters,— IX., 10. 

Rehabilitation.] — A curator cannot peiform 
the acts of a trustee necessary for obtaining 
rehabiUtAtioix, In re J^ofroU,— m, S^, 
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FMotioe of Appointiiig.]— The practice of 
ftppointing curators of small estates in which 
the oreditore have omitted to elect a trustee, 
thoa^ expedient, is open to question. lb. 



4. Tnutees, 
(a) Choice and Appointment, 
{h) RemovaL 
(e) Leave of AUenee, 

(d) ReUate, 

(e) Remuneration. 

(f) Actioni by and Against, 
{g) Powert and Liabilities. 
(h) Provisional Trustee. 

(i) Surviving or Remaining Trustee. 

(a) Choice and AppoirUment. 

ittomey't Clerk.]— The Master applied to 
have the creditor's election of S. as trustee con- 
finned. S. was then the managing clerk of an 
attomej. Phillips, J., objected to the Court's 
oonfirming the appointment, because the pro- 
hibition by the Insolvent Ordinance, Section 41, 
of an attorney being trustee applied equally to 
the derk ; and the Court, having a discretion as 
to confirming the creditors' appointment, ought 
to refuse to do so in such a case. Habdino, C. J., 
and CoNNOB, J., though concurring with Phillips, 
J., in his objection. Held : That they were not 
authorised to add another class of prohibitions to 
^ose specified in the Ordinance, whatever dis- 
cretion they might have in reference to objections 
to the particular individual elected ; appointment 
eonfirmed. In re Moorej — 30th September, 1862. 

PeFBon ReceiTing Undue Preference.] — 

Where it appeared that there was some ground 
for believing that an undue preference had been 
given to a bank, the Court declined to allow a 
deed of assignment in which the manager of the 
bank had been appointed trustee. In re Brown^ 
-1869, 167. 

Bolieitor.] — The election of an attorney as 
trustee being prohibited by Section 41 of the 
Ordinance, the Court declined to allow an attorney 
to act temporarily during the absence of the 
trustee. In re Palmer,— I., 42. 

Law lgent.1 — There might be a question 
whether the pronibition against a solicitor should 
not apply equally to a law agent, though the 
establi&ed practice was to allow agents to be 
elected as trustees. In re Beming, — II., 17. 

Creditors' Votes.]— At the first meeting of 
creditors A. and B. and A. and C. were proposed 
as trustees, and the magistrate declared a 
majority in number for the former and a 
majori^ in value for the latter. Upon tiiis A. 
m B, withdrew and A, and Q, were ^eolared 



duly elected, and were confirmed. A. and B. 
now applied on notice dated more than two days 
after the election for an order setting it aside 
and declaring them to be elected, on the grounds 
that the Magistrate had wrongly estimated the 
values on the first vote. Held: — That the 
election of A. and C. having been made in due 
form by a necessary majority, the Court would 
not interfere ; that there was ground for saying 
that the chief creditor who voted for A. and B., 
being fully secured had no interest in the general 
estate ; and that an objection to A. and B. as 
trustees, on account of their residing in different 
towns, had weight. The application refused, 
In re Christison, Thow dt Co.,— VI., 190. 

Objections, Hearing of.J— Where objections 
have been taken to the election of a trustee, it is 
necessary that they should be brought before the 
full Court (Law 47, 1887, Section 44). Should 
the objectors not appear, the Master and 
Begistrar may submit the papers to the Court. 
In re Dori««,— XIII., 149. 



(b) Removal. 

Where new Trostee required.]— Besident 

Magistrate reported to the Master that the 
creditors of the insolvent had elected E. a trustee 
in place of 0. 0. had not been removed. The 
Master having called to the attention of the 
Court that G. had not had himself removed 
under Section 116 of the Insolvent Ordinance. 
The Court (Habding, C.J., absent) refused to 
confirm the election of K. In re Brown, — May 
22, 1860. 

Insolvency, Ac] — The Master applied to the 
Court to have S., the trustee of the insolvency, 
discharged, because of his being the member of a 
partnership that had been surrendered as insol- 
vent, and of his neglect of duty, and the Master 
not knowing where he was. S.'s private estate 
had not been surrendered. No notice had been 
given to S. The Master also asked to have a 
provisional trustee appointed. The Court made 
an order to discharge the trustee, and that pro- 
ceedings should be taken for the appointment of 
a new. trustee, but made no order as to a pro- 
visional trustee. Per Habdino, C.J. : The 
objection to appointing a provisional trustee is 
the expense to the creditors, multiplying the 
commissions on the same sums of money. 
Semble, per Connob, J. : There ought not, as a 
general rule, to be more than one commission in 
respect of the same sum of money, notwith- 
standing a change of trustees. In re Green, — 
2nd January, 1863. 

Absconding.] — The elected trustee having 
absconded, the Court removed him from his 
office and authorised a meeting for election of a 
new trustee. In re Colbome, — V., 24. 

Who may make Order.] — An application for 
removal of a trustee under Section 67, Law 47, 
1887, cannot be granted by a Judge in Chambers. 
Where such an application had been wrongly 
made in Chambers, respondent's costs ordered 
to be costs in th^ cause. In re Davie*,— XIH, 
167. 
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(o) Ltwe of Abunce, 

Ul-Healih.] — Six weeks' leave of absence 
granted to the trustee on the ground of ill-health, 
without an acting appointment being made. Ib 
n Poiowr,— I., 42. 



(d) Release, 

6vouidt fto.]— P. was appointed trustee in 
several insolvent estates in his capacity as 
manager of tiie Pietermaritzburg Branch of the 
M. Company, whose head office was at Durban. 
There was now an application under Section 116 
of the Insolvent Orounance for discharge from 
tbem trusteeships, as the Pietermaritzburg 
Bran^ was being done away with. The appli- 
cation was opposed on the ground that the 
statement lodged with the Master did not show 
the situation of the estate sufficiently, not 
stating ihe amount of the assets, and what had 
become of them, and what claims had been 
compromised. The Court made no order on the 
application. Per Habdino, G.J. : The statement 
was not full enough ; but, mdependently of that, 
as the Company had undertaken the trusteeships 
tbeiy should carry them throu^ ; and the appli- 
cation ^ould not be entertained till the final 
accounts were passed. Per Connor, J. ; It ought 
to have been shown that the Company had acted 
duly under the Insolvent Ordinance ; and that, 
with respect to filing the liquidation accounts, 
<&o., the statement ought to be more full ; but 
the reason for asking leave to resign the trustee- 
ships was a fair one, and it was not necessary to 
wait till the final account was filed. Per 
Phillips, J. : The Company having taken these 
trusteeships for profit, and now finding it not 
worUi their while to continue them, should be 
held to them. In re Marine Insurance and Trutt 
Company,— 27Qi November, 1866. 

Upon the Master reporting that the trustee had 
realised so much of the property of the insolvent 
as could, in his opinion, be realised without 
needlessly protracting the trusteeship, the Court 
may grant a release under Section 141 of the 
Law, but only upon consent of or proof of notice 
to the proving creditors. In re Oppenman, — 
Xn.. 367. 



{e) Remuneration and Expenses. 

AtBesBmeiit of^] — The amount of the trustee's 
remuneration has to be assessed by the Master in 
his discretion. A dissatisfied trustee may com- 
plain to the Court. Five per cent, mentioned as 
customary. An inflexible rule should not be 
made. In re Zeederberg,—lS67, 99, 106. 

Discounted Bills. — See Proof of Debts. Com- 
peting Mortgages, infra. 

A charge of 5 per cent, on movables and 2J 
per cent, on immovables approved, subject to 
reduction on large amounts. Reference on the 
latter point to the Master, whose assessment as 
above was approved. A trustee is not entitled to 
make del. credere charges. In re £^qc^,— 1867, 
941, 295, 808, 312, 325, 



Stationery and postages an a fair oliarge 
against the estate, and should not come out at 
the trustee's commission. A guinea fen: preparing 
schedule allowed plus 5 per cent, oomimssioii as 
assessed by the Master. In re Speirs, — 1869, 35. 

Commission is chargeable on actual receipts, 
not upon prospective receipts. If, however, a 
trustee has been to all the trouble oi realising 
property though the proceeds have not actually 
come into his hands, he is not debarred from 
receiving commission thereon. In re Koch, — 
1869, 89, 171. 

The Master's assessment of 2J par cent, on 
sales of land confirmed. But in respect of 
further charges at a higher rate authorised by 
creditors for trustee's services as manager and 
administrator of the estate, the dahn was 
reserved, either against the estate or the authori- 
sing creditors — without, however, any intimation 
that such a claim could be enforced. Ib. 

Expenses of trustees proceeding from Durban 
to Maritzburg disallowed. London and South 
African Bank v. Jameses Estate,— ISIO, 19, 92. 

The trustee's commission is for care aad dili- 
gence and for work performed bv him, and it 
does not cover expenses out of pocket inonrred in 
the administration of the estate — such as travel- 
ling expenses. In re Ferreira, — 1871, 43, 106. 

QuJEBE : Whether a trustee can, under Section 
58 of the Ordinance, authorising the employment 
of a solicitor, employ and pay out of the estate a 
law agent to conduct legal business ? Per C021NOB, 
C.J. : A trustee > should exercise caution in this 
respect. In re Asher,—Yl., 69. 

A trustee cannot charge commission on pro- 
perty abandoned to a secured creditor in tezms 
of the Insolvency Laws. In re Ferreira, — 1871, 
43,106. 

The trustee is not ^itiUed to make a ciimrgB 
for superintending the printing of a report. Ib. 

The cost of preparing accounts is covered by 
the commission. A fee paid by the trustee to an 
accountant for this work is, therefore, subject to 
disallowance if the account be not filed within 
tiie prescribed time. In re Raw and Wilkinson^ 
—VI., 149. 

Commission is not generally chargeable open 
the mere abandonment of property to a mort» 
gagee. Where, however, the services of die 
trustee have been retained, by resolution of 
creditors, for a special purpose in conneotioD 
with the mortgaged property, commission should 
not be disallowed at the instanoe of a oiediior. 
In re Acutt <& Co.,— VIII., 225. 

A trustee is entitled to commiauoa an amonats 
belonging to the estate and to the f^pplioatian of 
which he has to see, even though the money does 
not actually come into his hands. Where there- 
fore an asset was subject to a deduction for an 
overpayment, which deduction was in fact made 
before the money came into the trustee's haiida, 
Hbld: l^t as the estate was liable for the 
overpa^fxneat, the trustee ooold otuucft <^*«»"^^ 
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nm on the gross amount in the same way as if 
be had reoeiyed it and had returned the amount 
paid in excess. In re Isaacs^ — IX., 234. 



A tn»te6 is not entitled to charge against the 
estate the expense of getting his security. Still 
leas where the surety is a company an officer of 
whiefa is one of the trustees. A. 

1%e rate of remuneration allowed by law— 5 
per cent, on movables — ^is a liberal one, and the 
Ocort will be slow to increase it in any case, 
tiiOQgh it has done so in very small estates. 
lb. 

Where the trustee's commission has been dis- 
allowed by reason of delay in filing accounts, the 
Gout orders the sums struck out to be handed 
by the trostee to the Master. In re Goodncke, — 
DL, 253. 

Semble, commission may be allowed on the 
ffTOii proceeds of goods sold at auction. In re 
/(MMt,— 1870, 128, 131. 

The rules of the 20th July, 1875, as to dis- 
allowance of commission for delay in filing 
•oooonts are not superseded by the provisions of 
the ISlst Section of the Insolvency Xaw, 1887. 
The Blaster has therefore no power to allow any 
extension of time for filing accounts in an insol- 
T€at estate. In re Spettiguef — ^XI., 158. 

Beference to the Master to assess '' reasonable 
eompensation *' under Section 149 of the Insol- 
vency Law, 1887, the commission having become 
fcnrfeited, but under mitigating circumstances, 
owing to the trustee's delay in filing his accounts. 
lb. 

The Court will allow the trustee's commis- 
sion, notwithstanding failure to lodge accounts 
within the prescribed time, where it appears that 
the delay has caused no injury to the estate, and 
was due to the pendency of an action brought by 
the trustee on Uie authority of creditors. In re 
Aftton,— XIL, 276. 

An allowance made to tiie trustee, on the 
ICasttt's recommendation, of 5 per cent, on 
amounts collected by the trustee from contribu- 
toriee. lb. 

Trustee's charge of 30 guineas as a fee in an 
action brought by the estate '* for preparing for 
esse, long consultations, and attending Court for 
six days " reduced to 10 guineas, and a charge of 
9 guineas for ** junior's attendance " disallowed 
by the Court in accordance with the Master's 
teporL lb. 

Where the trustee's accounts had been filed in 
the local Magistrate's Office and advertised in the 
QoMette within the prescribed time, but had not 
been lodged with the Master until six days after 
that time owing to inherent difficulties in 
realising the assets, Held, that the trustee's 
commission, though rightly disallowed by the 
Master, might be restored. In re Haynes^ — 
Xm.. 69. 

Bfduva^e.] — Brokerage allowed at 2J per 
cent In re £ocft,— 1867, 241, 295, 808, 312, 825. 



Wttneeset' EipeiiBet.]— A trustee is entitled 
to witnesses' expenses for his attendance at the 
trial of a action against the estate. Van der Byl 
V, Koch's Trustee,— IQQl, 808. 



(f) Actions by and Against. 

Interdiot.]— IPlaintill had obtained an interdict 
prohibiting trustees from disposing of proceeds of 
sale of a ship in respect of which a preference 
was claimed. The trustees applied for dissolution 
of the interdict, on the ground that the plaintiff 
had not proceeded to establish his right. Held ; 
that the interdict should remain, plaintiff's proper 
course being to bring the matter before the Court 
when a liquidation account had been filed, if the 
debt were not ranked as claimed. Wilson v. 
Winter's Trustees,— 1S67, 176. 

Costs, Tauktion ot]— An order of Court is 
necessary to enable a creditor to be present at 
taxation of costs in an action instituted by the 
trustee. London and South African Bank v. 
James,— 1SQ9, 162. 

Creditors' Option to Defend.]— Where a 

claimant against an insolvent estate has been 
ordered bv the Court to bring his action it is the 
trustee's duty to summon a meeting of creditors 
to decide whe&er or not the action should be 
defended. 16.,— 1870, 19. 

ReooYevy of Assets.]— The trustee is the 
proper person to sue in respect of movables 
belonging to an insolvent estate and to sell 
pledged property subject to the pledgee's pre- 
ference, riatt V. Escombe and another, — L, 69. 

Relation to Creditors.]- iS^mbZ^, trustees are 
not agents of the creditors. Certainly not so in 
regard to an action brought by trustees on the 
authority of creditors, under the Insolvent 
Ordinance. Winter v. Parker, Wood <& Co. and 
others,— Yl., 171. 

[See also Trustee, Powers and Liabilities. Costs 
of Administration. Meetings of Creditors, tt^/ra.] 

For CItII Imprisonment of Debtor to 
InsolYent. — See Iispbisommsnt. 



(g) Powers and Liabilities. 

Lien on Debtor's Books.]— A trustee has a 
lien upon the books of an insolvent estate for 
legal and other administration expenses unpaid, 
and even so after the estate has been released 
from sequestration on payment of a composition. 
In re Cope, — Phip., IL 

Abandonment of Property.]— Under Section 
103 of the Ordinance the tru^ee has no power to 
abandon to the insolvent, but only to the vendor. 
The effect of such abandonment is to annul the 
agreement of sale altogether and to re-invest the 
vendor with the property. Boast v. Potter, — 
1870, 7. 

Liability to Aooonnt. — (See also Bemuneration 
and Expenses, supra). At the instance of a 
creditor, order granted upon the trustee to file 
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aocoonts forthwith. Costs are not awarded to a 
remiss creditor. In re Abletty — 1867, 68. 

A trustee in default ordered to file liquidation 
account and to appear in Court on a day fixed to 
account for his delay in liquidating the estate, 
and to show cause why his expenses should not 
be disallowed. The trustee being unable to 
travel, his personal attendance in Court was not 
insisted upon. In re FtUcherj— 1867, 109, 110. 

Trustee ordered to file accounts within a month 
and to pay costs of the application personally, 
unless cause shown to the contrary. In re 
Pretorius and others,— 1867, 293. 

Trustee committed to prison until he should 
file accounts as ordered by the Court. In re 
Burrupand others,— 18%% 42, 56, 76. 

An application at the instance of the Master 
under Section 131 of the Insolvency Law, 1887, 
calling upon a trustee to show cause why he 
should not be ordered to file an account, is a 
matter for the full Court and cannot be heard 
before a Judge in Chambers. In re Amod <Jb Co., 
—XIV., 76. 

Solicitation by.]— Section 19 of the first 
schedule of the Insolvency Law, 1887, provides 
that where it appears that a trustee has used 
solicitation "in procuring the trusteeship" the 
Court may disallow his remuneration: — Held, 
that the Court was not required to punish. 
Qiusre : Whether the rule applied to a solicitation 
which had in fact nothing to do with procuring 
the trusteeship, seeing that the solicited creditor 
voted against tiie trustee's election? In re 
Parfitt,—VL., 146. 

Contempt of Coort by.]— On proof by affidavit 
that a trustee had failed to comply with an order 
of Court directing him to pay over a dividend 
within a specified time, the Court made an order 
for the trustee*s civil imprisonment with costs. 
Parish and Dymock v. Tatham,—YU., 127. 

Liability for Costs.] — Costs awarded against 
the trustee personally and not against the estate 
in an action wrongly brought by the trustee. 
Oreethani's Trustee v. Edmondstone, — Phip., 44. 

Application on notice for an attachment against 
the trustee of the insolvency for non-payment of 
a sum of costs: — C. the present applicant had 
made a former application in the insolvency, and 
the Court had ordered that the costs should be 
paid out of the estate ; the costs thus referred to 
were the costs of all the parties in the application. 
The present application was supported by affidavits 
averring funds in the hands of the trustee, the 
taxation of the costs many months before, several 
demands and non-payment. There was no 
affidavit in reply, but there had been pending an 
application to review the taxation, which 
had been dismissed this day. The Court 
declined to make an order for an attachment, the 
order for payment of costs not being sufficiently 
pointed as against the trustee for that purpose, 
but made an order on the trustee to pay these 
costs, and gave the applicant the costs of the ap- 
plication. Per Harding, C.J., and Connob, J. : 
SembUt a person having an order for payment of 



money out of an Insolvent estate cannot take any 
part of that estate in execution without an order 
of the Court. Per Connob, J. : The notice of an 
application for an attachment for non-payment, 
so Includes in it an application for an oi^er for 
payment, as to warrant the Court in making such 
an order. Per Phillips, J. : The order of the 
Court might semble to have gone on to direct an 
attachment in case of non-compliance within a 
certain time. In re Babbs,—ldm January, 1863. 

Where misleading and confused aooounts had 
been sent back to the trustee for amendment, 
Held : — That the costs of the objections should 
be paid by the trustee. In re Canonby Estate, — 
1870, 49. 

Bespondents, auctioneers, being ordered to pay 
into Court moneys retained by them, from pro- 
ceeds of realised assets, on account of a debt due 
to them by the trustee— the latter ordered to pay 
the costs. In re Liversage, — 1871, 45. 

The trustees, having been duly authorised by a 
majority of creditors, brought an action against 
the present plaintiff in which judgment was given 
against the trustees, with costs. Execution 
having been issued against the trustees, there was 
a return of nuUa bona. The defendant (now 
plaintiff) sued the authorising creditors with 
others who had signed a guarantee for ooets, 
together with the trustees personally, for the 
costs. Held: — That, the judgment against the 
trustees having been against them in their 
capacity as such and not personally, the matter 
of costs was res judicata against the trustees being 
made personally liable. The trustees had no 
alternative but to obey the directions of creditors 
and could not be held liable for costs. The 
action therefore failed against the trustees. 
Semble, however: That there was no inher^it 
immunity in a trustee such as would preclude the 
Court, if circumstances required, from imposing 
such personal liability. Winter v. Parker, Wood 
dt Co. and others,— Yl., 171. 

Where the trustee had awarded to ooncurrent 
creditors an amount claimed by a bond-holder, 
the bond not being registered, on judgment going 
for the mortgagee with costs : — Held, that costs 
should not be given against the trustee personally, 
there having been nothing unreasonable in his 
action. McNeil v. Bradley^s Trustee, — ^VI., 296. 

On dismissing an appeal by the trustee of an 
insolvent estate, the Court directed the latter to 
lodge at the Magistrate*8 Office his mandate from 
the creditors authorising the review, and failing 
this, ordered him to pay personally such costs of 
the application as the respondents might have failed 
to recover from the insolvent estate, without pre- 
judice, however, to the trustee's claim against 
such creditors as had authorised the review. 
Shumayelo's Trustee v. Shumayelo, — YH., 100. 

Where the trustee, without authority from the 
creditors, had obtained an order interdicting the 
sale of property supposed by him to belong to the 
estate, and had also unsuccessfully opposed an 
application for discharge of the interdict: — 
Held, that the costs of such proceedings and of 
an application for costs must be paid l^ the 
trustee. In re Walter,— XT^.^ 185. 
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other Duties and LiabilitieB.]— The trustee 
mterdieted from interfering witii the mortgagee 
h&Ting access daring reasonable hours to 
hypothecated goods and taking stock thereof. 
Standard Bank v. Grant dt Fradd,—UI. (Sept.) 
9. 

Rcnort upon Application for DifMsharge.— 

See Behabilitation infra. 



(h) Provisional Trustee. 

ippointment.] — The Court, on the point 
being brought before them by Ck)NNOB, J., ex- 
pressed its opinion that under Law No. 10, 1857, 
and Law No. 11, 1859, a Judge in Chambers can 
do everything that tiie Supreme Court is author- 
ised to do except those matters specially excluded 
by Law No. 11, 1859 ; and that, therefore, a Judge 
in Chambers can order the appointment of a 
provisional trustee under Section 42 of the In- 
solvent Ordinapce. In re ffodf/^on,— Ist Sep- 
tember, 1862. 

Carrying on Hotel.] — A provisional trustee 
may be appointed to carry on the business of an 
insolvent. S., an hotelkeeper, surrendered his 
estate as insolvent. T. now applied, stating 
himself to be the largest creditor — his claim 
unounting to nearly half the whole amount of 
the debts, that a provisional trustee should be 
appointed with liberty to carry on the business, 
as shutting up the house would injure the sale. 
The Court made the order, T., out of his demand, 
guaranteeing the estate against loss from so 
carrying on the business. In re Stevens^ — 
January 5th, 1864. 



(t) Surviving or Remaining Trustee. — See also 
Accounts, infra. 

Authority to Act.] — Where an insolvent 
estate had been administered by the survivor of 
two joint trustees, the survivor was authorised to 
act in a transfer of property sold under a resolu- 
tion of creditors. In re TyrreU,—\%12, 66. 

Authority franted to the Registrar of Deeds to 
recognise Uie trustee in this Colony as having 
power to transfer certain properties sold before 
the departure of the co- trustee. Semhle^ a trustee 
cannot delegate his authority. In re Pinsouy — 
1872, 93. 

Where there were three joint trustees, one being 
dead and another permanently absent from the 
Colony, the third, acting under creditors' in- 
structions, having sold a farm, the Court 
authorised the Begistrar of Deeds to regard the. 
re m a ining trustee as sole trustee for the purposes 
of transfer. In re Winter,—!., 184. 

A trustee has no power to sign a report on an 
application for rehabilitation for himself and his 
absent co-trustee, the absence of a trustee being, 
tmder Section 57 of the Insolvency Law, a ground 
lor his removal. Leave granted to amend the 
designation " for self and co-trustee " to ** one of 
the tnistees." In re Sutton,— Xn., 866, 



in. Debtor's Petition. 

Practice and Procedure.]— The acceptance 
of a debtor's petition is in the discretion of the 
Court. Where the debtor against whom an 
application was made for civil imprisonment 
made no offer though possessing property, but 
sought to surrender his estate. Held : That the 
petition should be refused and the order for civil 
imprisonment might issue. Lyne dk Co. v. 
Orc/iard,— 1872, 91. 

The averment in a debtor's petition that the 
petitioner had become insolvent *' without fraud 
or dishonesty on his part " is material. In re 
Dtcfcer,— Xm., 122. 

The insolvent ordered to produce and lodge 
forthwith with the Master the petition for surrender 
with the Judge's minute of acceptance, which the 
insolvent had wrongly retained in his possession. 
In re Levy, — II., 16. 

Objectors may appear at the hearing of a 
debtor's petition, even though they have not 
lodged their objections wi^ the Master or 
Magistrate (Section 7, Law 47, 1887). In re 
Moore,— XI., 237. 

Notice of Lodging.]— The ^otice of the 
lodging of a debtor's petition, publication of 
which is a bar to execution under Section 8 of 
the Insolvency Law, 1887, means the notice in 
the Gazette of the debtor's intention to present 
his petition, referred to in the preceding section 
of the Law, and not a notice of having actually 
lodged the documents. Mitchell v. Mavwd and 
another,— XL, 202. 

The debtor's notice in the Gazette specified a 
day for the hearing of the petition, but there was 
no sitting of the Court or a Judge in Chambers 
on the date named nor until ttie day of the 
application. Held: That under these circum- 
stances the petition could be heard. In re 
McKenna,—Xl., 237. 

Joint Btoclc Company.] — Petition for sur- 
render of the estate of a joint stock company 
being woimd up in England, refused, in the 
absence of proof that the petitioners were '* the 
greater number of the partners " of the company 
within the Colony. (Section 3, Ordinance 24, 
1846.) In re Natal Investment Co.,— 18^7, 217, 281. 

Partner.]— One partner cannot surrender the 
estate of the firm. In re Bailey <& Fisher, — HI. 
(Jan.) 46. 

The petition of a partner of a firm which has 
been dissolved some time prior to the date of the 
petition, cannot be accepted. In re Temol db Miad, 
—XIV., 255. 

Agent.]— A debtor's petition may be presented 
by his agent, the debtor being out of the Colony, 
even though the estate left for the agent to 
administer under a general power of attorney 
was in insolvent circumstances. In re Temol, — 
XIV., 254. 

Petition I>nring Pendency of Creditor*! 
giimmons.~See Creditor's Petition, infra. 
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oat of the Colony: — ^Held, tHat the petition 
conld be aooepted. In re RosehbUim, — ^VI., 32. 

Indentnred Indian.]— An Indian immigrant 
under indenture may surrender his estate. In re 
Bojaul,—Tl., 284. 

Native under Native Law.]— The estate of 
a native not exempt from native law may be 
surrendered as insolvent, so long as some of the 
liabilities are in respect of matters of trade, 
though such debts may not by themselves exceed 
the assets, the other liabilities being connected 
with transactions under native law. Qucere; 
In a case where all the assets of an unexempted 
native debtor are "lobola" cattle due to him, 
may such assets be distributed in insolvency? 
In re Umfondmi.—YI., 238. 

—Law applicable to Property ot— See Native. 



V. Act of Inbolvbnct. — See also Creditor's 
Petition, infra. 

Assignment of Estate.] — Application fo 
oompulsorv sequestration by W. against £., on 
the ground that E. had executed a deed of assign- 
ment of his property to a trustee for his crediton^, 
who, by the deed had for the considerations 
therein bound themselves not to sue on their 
debts ; and that E. retained a considerable part 
of his moveable property ; and, that, therefore, 
the deed operated to defeat or delay the creditors. 
The Court refused the application, the case not 
being within Section 4 of the Insolvent Ordin- 
ance. In re £l«ton,— 23rd September, 1862. 

Breach of Trust.]— The receipt of money for 
someone else when it is not paid over constitutes 
an act of insolvency. {Per Hardu^o, C.J.) In 
re Brown- 1869, 137. 

Departure fipom Colony.]— An averment by a 
secured mortgage creditor to the effect that the 
debtors, who were liable to him for the principal 
and interest of an overdue bond, had abandoned 
the mortgaged property and had removed from 
the Colony with intent to delay and defeat their 
creditors : — ^Held, ^HARDiNa, C.J., dissentiefUe)^ 
not to sufficiently disclose an act of insolvency so 
as to justify an order of sequestration. Grant dt 
Fradd v. Harris d^ Matthewn.—imi, 23. 

The fact that the debtor had made a business 
appointment with a creditor, but had left the 
Colonv without keeping the appointment, would 
be material evidence of an intention to defeat 
creditors. (Section 4, Ordinance 24, 1846.) 
Rahbiek v. AfiM^r,— VI., 167. 

Presenting Debtor's Petition.]- Although by 
Section 6 of the Insolvency Law, 1887, the pre- 
senting of a debtor's petition is declared to be an 
act of insolvency, the publication of a notice 
under Section 7 of the Law, of an intention to 
present such a petition is not so declared. In re 
BaOance,— XIII., 63. 

Notice of Suspension of Payment.]— At the 

hearing of a creditor's petition, the debtor's 
agent sought to show that there was a large 
apparent surplus in the estate, made up of book 



debts, without which it appeared there would 
have been a large deficiency. The debtor had 
called his creditors together and had asked for 
three years' time. He had also authorised the 
closing of his business to prevent removal of 
assets, and had endeavoured to arrange for a 
composition : — Held, that these were acts of 
insolvency upon which the petition should be 
granted. Brown v. BaUa Moedeen, — ^XIV., 298. 

Intention to Prefer Creditor.]— Application 
for compulsory sequestration against P., on the 
ground of an assignment giving preference to 
certain creditors as against others. P. was out 
of the Colony, and there was an affidavit of his 
having assigned all his property so as to give 
certain of his creditors a preference over Ae 
applicant ; and a letter was produced from G., 
stating that P. had assigned property to him in 
trust for the Durban creditors ; the Cape credi- 
tors (of whom applicant was one) not having 
then sent in their claims. Connor, J., suggested 
as a difficulty, that the preference referred to in 
Section 4 of the Insolvent Ordinance (1846) was 
of one creditor before the other creditors, i.e., 
aenible before all the other creditors, and this 
was not that case. The Court confirmed the 
sequestration. Per Hardino, C.J., and Phillifs, 
J. : The preference referred to in Section 4 means 
a preference of one creditor before any other 
creditor. Per curiam : G.'s letter was evidence 
against him of property of P. sufficient for this 
application, being in G.'s possession. In re 
Pann«n,— 1st September, 1868. 

Selling goods to pay other creditors when 
liabilities exceed assets is an act of insolvency 
justifying a creditor's petition. Hess^ Bucking d 
Co. V. B«m/wm,— 1869, 42. 

Sentence of Court, Execution, and Insuffi- 
cient Return on Writ.]— The sentence of a 
Court, for which there have not been sufficient 
goods on execution, need not be a sentence 
obtained by the petitioning creditor to create an 
act of Insolvency (under the 4th Section of the 
Insolvent Ordinance), but a reference to there 
being divers sentences against the respondent, 
and failure in execution thereon, is not suffi- 
ciently precise. The Court allowed the petition 
to be amended at the hearing (on an application 
under the 5th Section) by inserting an averment 
in respect of execution on a sentence obtained by 
the petitioner, and made the usual first order for 
compulsory sequestration. MtUler v. Simptcn, — 
November 22, 1860. 

A debtor having committed an act of insol- 
vency under Section 4 of the Ordinance, there 
being a nulla bona return upon the writ issued 
under a judgment against him : Held, that the 
order for sequestration upon a creditor's petition 
disclosing the act of insolvency might be granted. 
The fact of there being evidence of transactions 
involving securities to an amount sx^ffioient to 
yield a nominal surplus of assets over tiabillties : 
Held, not to disentitle the petitioning creditor to 
the order. London and South African Bank ▼. 
Winter (The Maritzburg Auction Co.;,— 1867, 1. 

Plaintiff, a judgment creditor, having issued 
execution, the Sheriff's first return showed an 
attachment of moyaUes on defendant's fann tn- 
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saffident, howerer, to satUfy the judgment. A 
aeoond retam after personal service at a place 
other than the debtor's residence was to the 
effect that the defendant having said that *' he 
had no property whatever to satisfy the judgment 
or any part thereof," the Sheriff accordingly 
made a return of nuUa bona. Plaintiff then 
pre^ted a creditor's petition, in Chambers, 
setting forth as an act of insolvency the fact of 
a nuUa bona return, and a provisional order was 
granted. The final order was opposed, on the 
ground, inter aUa, that the defendant was the 
registered owner of a farm which, though mort- 
g8^ for £750 had cost over £1,200:— Hbld 
(Wbaoo, J., dissentiente), that both the returns 
ou^t to have been brought to the notice of the 
Judge in Chambers, as when taken together, 
they did not constitute an act of insolvency, and 
the plaintiff should have proceeded in execution 
against the defendant's land. The provisional 
order should therefore be set aside, with leave to 
plaintiff to take in execution Uie immovable 
property, plaintiff's costs being reserved, but not 
defendant's, as, whether the sequestration were 
correct or not, the defendant ought to pay his 
debts. This decision did not aSeot the rule 
under Section 4 of the Ordinance making the 
debtor's failure to point out sufficient disposable 
property an act of insolvency, .since, in the 
present case, the writ had been served upon 
defendant at a place other than his farm. 
Tarboton v. TarboUm^t Truitee,—Yl., 296." 

Where a debtor, having against him the judg- 
ment of a competent Court, had informed the 
messenger that he had no means of satisfying 
the judgment, and had failed to point out any 
property for attachment, upon whi<m a return of 
nulla bona had been made to the writ. Held: 
that a subsequent order by a Magistrate, under 
Section 13, Law 25, 1890, for payment of the\ 
judgment debt and costs by instalments extending 
over 18 months, did not msentitle the petitioning 
creditor to a sequestration order against the 
debtor, upon proof of the act of insolvency, and 
in the aosence of satisfactory evidence of the 
debtor's ability to pay his debts. Raw db Co, v. 
ClorJfc,— XIV., 160. 



VI. Cbbditor's PBTTnoN (See also Act of In- 
solvency, supra). 

Contemplated iBBi^nment or CompMitlon.T 

—Estate finally sequestrated although it appeared 
tiiat an assignment was being arranged. Colonial 
Bank v. fraWiwon,— 1867, 294. 

Debtop't Petition Intenrening.]— The debtor 
had surrendered voluntarily after the issue and 
■enrioe upon him of a creditor's summons. On 
the return davt—HsLD, that the order on the 
oreditor's petition should not be made final, the 
question of costs being left to the Master. Coqui 
v. Blocft,— Phip., 41. 

Where a voluntary sequestration had occurred 
after^ the provisional order made on a creditor's 
petition but before the return day of the summons 
to show cause. Held, on the hearing of the 
summons, that there should be no order thereon, 
and that with regard to costs, the petitioning 
ereditfnr oould refer his claim to the trustee, with 



liberty to apply again in the course of the insol- 
vency proceedings. Chapman v. Coo*,— XIV., 
280. 

Assignment Prior to Petition.]— Provisional 
order annulled by the Court, it appearing that a 
valid assignment had previously oeen executed. 
In re Brotm,— 1869, 187. 

Costs ot]— (See also above). The costs of 
compulsory sequestration are preferent against 
tiie funds in the estate but not against the 
proceeds of immovable property in preference to 
bonds. In re ilmold,- 1867, 254. 

Mature of Debt— Discoonted Bills.]— Appli- 
cation to confirm sequestration. The petitioning 
creditors had obtained the conditional order on 
the foot of promissory notes due. On the appli- 
cation to confirm, it was admitted that the notes 
were discounted to the bank, and they were then 
in its possession. The Court intimating that, 
under these circumstances, the sequestration 
would not be confirmed, the application was with- 
drawn. In re Jamet^ — September 27th, 1860. 

Deficiency on Mortgage Bond.]— Provisional 
order granted in respect of a deficiency, after 
judgment and judicial sale, upon a mortgage bond 
passed by defendant, execution having been issued 
without avail. Paterson v. Armstrong^ — I., 144. 

Debt not due.]— It appearing that the debtor 
was not, in fact, in insolvent circumstances, the 
petitioning creditor's debt not being yet due and 
no act of insolvency having been committed by 
tiie debtor so as to '* defeat or delay " payment 
of his ereditors : — Held, that the petition i^ould 
be refused. Darbysfdre v. Fear,— VIII., 189. 

Proof of Debt.]— Section 15 of the Insolvency 
Law, 1887, enacts that at the hearing upon the 
return day of a sunmions for compulsory seques- 
tration, the Court or Judge '* shall require proof 
of the debt of the petitioning creditor ": — ^Hbld, 
that the section niight be substantially complied 
with in this respect if regard were had by the 
Court or Judge to the proof adduced at the time 
when tiie provisional order was granted : — Held, 
further, that although in this case it had been 
decided by the Judge in Chambers that, as the 
ofius probandi lay on the debtor to show that he 
was not insolvent, his oral evidence might be 
ta^en, yet it was not to be taken as the practice 
of the Court to admit oral evidence from the 
debtor as to the acts of insolvency and his ability 
or otiierwise to pay his debts. In re GoolamJewa^ 
— X„ 164. 

In the case of a creditor's petition, the same 
particulars of the debt should be attached as 
are necessary when a debtor has surrendered 
his estate. Further proof may be called for upon 
the return day of the provisional summons. 
MeCvbbin v. Soolaman^ — ^aII., 42. 

At the hearing of a summons to show cause 
why compulsory sequestration should not be 
ordered, further proof must be given, on bdiaM 
of the petitioning creditor, of the debt due, in 
addition to the averments contained in the 
creditor's petition. Dunn dt Co, v. ZVeti, — XII.» 
61. In re Diciber,- Xm., 167, 
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Vlio may 9re8eiit.]~A eredltor's petition 
mf^ be made by the creditor's a^ent under 
express aathorisation, or by the general manager 
of the creditor's business. Ratification subse- 
quent to the petition will suffice. Fogwell v. 
LUbon Berlyn Co.,— VI., 167. 

Practice and Procedure on Petition and 
BommonB.] — It is not sufficient, under Section 
17 of the Inisolveait Ordinance, that the summons, 
when the alleged insolvent is absent from the 
Colony, should be posted on the doors of the 
Court and published in the Qazetu, Dixon v. 
Ga2Zon,— November 18, 186a 

Conditional order for sequestration returnable 
on 18th November. On that day the respondent 
not appearing, and being out of the Colony, and 
the only service of summons being in the QazetU^ 
and by posting on the door of the Court under 
the wwiso at the end of the 17th Section of &e 
Insolvent Ordinance, the Court refused to confijioi 
the sequestration, but extended the return day of 
the summons until 8th January. On this latter 
day, there was an affidavit of service of the 
extended process at the *' late residence " of the 
respondent, and the Oazette and the posting on 
the door of the original summons, as not 
extended, were relied on as sufficient now. The 
respondent had stated that communications 
through the Wesleyan Mission would reach him, 
and there had been letters and notices in refer- 
ence to the sequestration sent thereby. The 
Court (CoNMOB, J., dissenting) confirmed the 
sequestration. Dixon v. QaUon, 9th January, 
1861. 

Application for compulsory sequestration by 
H. against £. The demand of H. consisted of 
two promissory notes. The alleged ground for 
the sequestration was *' an alienation of property, 
with the intent, or in such manner, as to defeat 
certain of his creditors, or to prefer certain of 
his creditors to them," but no further particulars 
were given. The summons, to show cause, con- 
cluded in the alternative as summons for provi- 
sional sentence. The application for sequestra- 
tion was opposed. The Court refused the 
sequestration, with costs, and ordered provisional 
sentence, with costs. Handley db Dixon v. Kroa, 
January 19th, 1864. 

Where defendant's supposed agent denied his 
authority and refused to accept service of summons 
for compulsory sequestration, service of summons 
upon the Master and posting on the Court-house 
door, HsLD, to be sufficient. In re Few, — 1867, 94. 

Application for postponement of return day of 
provisional order on the ground of the debtor's 
absence—refused. FkilUps v. ifeart,— 1870, 110, 
111. 

At the hearing of a creditor's petition, the 
alleged act of insolvency being an unsatisfied 
judgment and the debtor's failure to point out 
disposable property to the Sheriff, it is necessary 
to produce the Sheriff's return. Provisional 
order granted subject to such production. Roberts 
V. WiUon,—l., 68. 

On the application by petition of a creditor for 
an interdict and for .the appointment of a imrator 



or other relief, under droumstaneeB which ahowel 
a large indebtedness and an admission of miol- 
vency on the part of the respondent, amounting 
to an act of insolvency — the Court granted aa 
order for provisional sequestration, though such 
relief had not been specifically asked for. 8wa§» 
4t HiU V. Thrash,— I., 178. 

It is not sufficient under Section 17 ol the 
Ordinance that the summons &>r provisional 
sequestration, the debtor being absent from the 
Colony, should merely be posted ad vaivas emim. 
The Ordinance also requires poUlcatioQ in the 
Government QazeUe, Flatt v. Leo,— IL, 23. 

At the time of obtaining the provisioDal order, 
defendants had a place of business but the land- 
lord had since entered and talcen possession. 
When the summons came to be served, there wae 
no representative of defendant's ux the Colony* 
and tiie documents had been nailed up at the 
late place of business at which the signboard atiU 
remained :~Hbij>, that there had been a proper 
service. In re Parcels Delivery Co,,— JJt, &• 

Leave granted to sue the debtor, for oompoboij 
sequestration, by edictal summons, be naving 
been absent for more than 40 days and hie resi 
dence being unknown. Henwood dk Roseveture j» 
Friedlander,—Ul, (May) 16. 

Service of the provisional order agaiaet a 
foreign company upon its agent in the Colony is 
sufficient. Fogwell v. Lisboti Berlyn Cotafony,— 
VL, 167. 

A summons on a creditor's petition is nci 
properly served by leaving it at the debtor's late 
place of business. An order authorising m6k 
service. Held, therefore, to have been wron^ 
granted. Kettle v. Amod and another,— X,, X80l 

The omission in a creditor's petition of the 
date upon which the debt became due (sub-section 
&. Section 13 of the Insolvency Law, 1887) ie aei 
in all oases sufficient ground to set aside tne pro- 
visional order of sequestration. Nor is a Tanaoee 
between the description of the debtor in to 
account and that given in the provisional order, 
where it appears that the latter is correct. In re 
Jeewa, — X., 164. 

A debtor may not anticipate the return day of 
a creditor's summons. A final order will not be 
given, even upon the debtor's consent, prior to 
such return day. Randies Brother dt HtuUMm ^ 
A7noddtCo.,—XIl.,9, 

The Court will not grant a ereditor'e petHion 
where the debtor has died intestate and noexecnter 
has been appointed to his estate, there being no 
person upon whom a summons could be asived 
(Section 14, Law 47, 1887). Qoolam v. Bobbmi, 
—XUI., 76. 

Where a return of nuUa bona is relied upon as 
an act of insolvency, the fact of suoh a retom 
having been made should be set forth in Ihe 
<Hreditor's petition. Holding v. WhUe^-^JS^.n 
246. 



Where the question of the debtor'a 
sfeanoQi ie eoDaerapd, his omn opvUflaan: 
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to fta Trination of property, eontened by that of 
tn eiperie noed valuer, is sufficient. Darbyskire 
T. Fftw.— vm., 189. 

VlthdravaL]— The CJourt will not authorise 
file withdrawal of a creditor's petition subject to 
(xm^ons agreed upon between the petitioning 
oreditor and the debtor. Any withdrawal must 
k unconditional. Barnes v. Woods,— Xll.t 43. 

n^tB of other CpeditoPB.]— Where the 
petitioning creditor who had obtained a provisional 
order, wiwed that the matter should stand over, 
but otiier creditors moved the CJourt for con- 
firmation of the order: — Held, that tiie seques- 
tration should not be delayed. Broum v. Bcmd 
dt Co.,— 1867, 72, 



VIL Pbopertt op Insolvent and Trustee's 
Title Thebeto. (See also Bealisation, <&c., 
of Estate, infra, 

ImmoTEble Property— Pnpohaser't Rights.] 

—Action against the trustee of the insolvency of 
T. b^ B. to obtain transfer of two lots of land, con- 
tracted by T. to be sold to B. before his insol- 
vency, and partly paid for by B., and of which 
he was in possession. The Court absolved the 
defendant from the instance with costs. Per 
cuHam : By the Boman-Dutch Law such a con- 
tract cannot be enforced to the prejudice of the 
creditors— the purchaser of the uind being, until 
transfer is effected, only a creditor without pre- 
ference. Brmon v. Shurmer,—M&y 31st, 1864. 

With regard to immovable property, where a 
person has paid money for such property but has 
not had it transferred before the intervention of 
the payee's insolvency, the claim for repayment 
is concurrent only. Natal Bank- v. Moarby^s 
IVttiteM,— m. (September) 30. 

Where the repstered owner of land becomes 
feflohent, the pnor purchaser of the land cannot 
claim it but must prove on the estate for the 
purchase price. Where, however, tiie insolvent 
DAB not obtained transfer, the right to the land 
will pass to the person to whom it has been sold, 
aud not to the estate. Jaleeya v. Peckey Bros, — 
Vt, 286. 

Books of Accomit.] — Order made for delivery 
to the trustees of an insolvent estate of books 
beld by the respondents as liquidating assignees 
of a new firm connected with the insolvent's 
business. Bight of access given to the respon- 
dents. In re Maritzburg Auction Co.,— 1867, 73. 

A notarial bond pledged •* furniture, fittings, 
fixtures, stock-in-trade, and other things " in the 
debtor's store and premises, "together with all 
books, debts . . . connected with his busi- 
ness, and all the assets and effects of his business 
without any exception whatsoever." The bond 
also contained a clause empowering the creditor 
to foreclose upon the debtor's insolvency. The 
debtor's estate became insolvent, and the trustees 
applied for delivery to them of the insolvent's 
Books of account ; — Held, That the books should 
be handed over to the trustees, with liberty to 
^ mort^eo to inspect them. In re WiUont— 



SedSon 68 of the IhBolvttiQy Law, 1887, voBti 
in the trustee all books, papers, (fto., relating to 
the debtor's estate. An application for delivery 
to the trustees of the books of an insolvent's 
business was opposed by a firm of soUoitors, on 
the ground that they were entitled to retain 
these and other papers as instrmnenta litis for 
their costs in an action arising out of arbitration 
proceedings, which were pen<£ng at the time of 
the insolvent's surrender. Held:— That the 
books should be handed over to the trustees, 
without prejudice to any claim of the re^mndeots 
in respect of preference. As the books related 
to the estate, they were vested in the trastee, but 
this did not necessarily take away any daim for 
preference. Isaacs' Trustees y. Baker dt La/ugkUmf 
—IX., 88. 

Property of InsolTeiiri Wife.] — The 

husband being insolvent, the Ck>urt granted a 
rule nisi for separaHo hcnorvm. In re Murray ^ 
—1869, 123. 

The wife of an insolvent, married in com- 
munity, became entitled shortly after her 
husband's insolvency to a vested reversionary 
interest bequeathed to her by a will made in 
England. The parties had received and spent 
part of the money without disclosing to the 
trustee the fact of the interest having accrued : 
Held, that one half of the sum should be dealt 
with by the trustee as property coming to tile 
insolvent since the insolvency. The parties 
being to blame in respect of their concealment, 
no deduction should l^ allowed for maintenance 
(as in Femyhough^s case, 1 N.L.B., 8). No costs 
given. In re DyneSf—Yl., 43. 

Ante-nuptial Settlement.J— The Court will 
not view with favour an application by a trustee 
in insolvency for cancellation of a marriage settle- 
ment with a view to bringing into the husband's 
insolvent estate property settled on the wife 
and the children after her, even though snch 
application be concurred in by the trustee of 
the marriage settlement. In TeMaicolm, — ^XI., 
275. 

Mortgage, Pledge, or Deposit.— ElTeot of 
Pledge.]— A pledge which is good against the 
debtor who makes it is also good against the 
creditors in his insolvency. The trustee stands 
in the place of the general creditors and takes 
the property of the insolvent subject to the 
charges with which it may be burdened in the 
debtor's hands. London and South African Bank 
V. James' Trustees,— 18^9, 129. 

Possession.] — Where a notarial bond-holder 
had prior to the debtor's insolvency been in 
possession of the hypothecated property, the 
trustee of the debtor's insolvent estate. Held, to 
have no more right to claim delivery of that 
property from the pledgee than the debtor him- 
self would have if he were not insolvent. The 
pledgee can tiierefore retain possession of the 
pledged property as against the trustee. In re 
Oakes,—II., 3. 

Pledgee's Power of Sale.]— The holder of a 
valid notarial bond having thus obtained 
possession of the pledged property, there had 
Been an undlsputedrahiation of the leenxlty aaA 
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dne proof of the debt : Held, that the debt not 
being contested, the valuation of the seoarity 
being nndisputed, and the creditors not being 
prepared to pay the valuation, the pledgee most 
be taken to have been given by the Insolvent 
Ordinance the security in lien of the valuation, 
and to be as much owner of the security as of 
the demand in the place of which it had come. 
The pledgee therefore was in the position of an 
owner of the pledged property and as such he 
could proceed to sdl that property independently 
of the tmstee in hisolvency. lb. 

Priority of Pledge.]— A notarial bond over 
movables being valid without possession, where 
one of the conditions of such a bond was that on 
the debtor's insolvency the mortgagee could take 
possession of the bonded property: Held, that 
such a condition could not be said to defeat the 
provisions of the Insolvent Ordinance, inasmuch 
as the trustee only became vested with that 
which was the insolvent's. In these circum- 
stances, an application for delivery of such assets 
to the trustee should be refused. In re Wilson, 
—VI., 281. 

Deposit.] — Plaintiff claimed the return of 
cattle deposited with defendant. This was 
refused, and the defendant subsequently became 
insolvent and was uncertificated : Held, that the 
claim not being for a debt but for return of the 
deposit, it was not affected by the defendant's 
in»3lvency, as the cattle had not passed to the 
trustee. Utitafane v. Zwtman,— Vm., 162. 

Furniture.] — The provisions of Section 108 of 
the Insolvency Law, as to the manner in which 
a special meeting shall be called to obtain the 
permission of creditors for the retention by the 
msolvent of his furniture, '&c., must be strictly 
complied with. Where it appeared that the re- 
quired notice had not been given, the C!ourt with- 
held confirmation of the account. In re Bernard^ 
— Xn., 101. 

Forei^ Estate.]— In the case of an insolvent 
whose estate is under sequestration in another 
colony in which he has his domicil, all the in- 
solvent's movable property vests in the trustee 
appointed in that colony. In reKochy — 1869, 168. 

Policy of Insurance.] — ^An insolvent debtor 
had given a bond over his stock-in-trade to secure 
a settlement upon his wife, and the bond con- 
tained a covenant to insure the stock, which was 
complied with, but at the time of insolvency no 
cession of Uie policy had been made nor had 
notice of a cession been given to the insurance 
company as required by the policy : — Held, that 
the policy of insurance even Uiough it had been 
assigned was in the *' order or disposition " of the 
insolvent within the meaning of Section 54, Law 
47, 1887, unless notice of the assignment had 
been given to the company. The words "all 
goods " in that section must be taken to include a 
policy of insurance, and as the policy in question 
was over goods connected with the insolvent's 
business, it was in his order or disposition " in 
his trade or business." Held, further, that this 
decision involved as a consequence the defeat of 
any preference, on the part of the bondholder or 
tiie trustees of the insolvent's marriage settle- 
ment in respect of the policy of insorance, the 



bond-holder, howe(7er, being entitled to prove eon- 
currently for any deficiency in his security. Held, 
further: — That even supposing that either the 
bondholder or the trustees of the insolvent's 
marriage settlement could have had a charge 
upon the policy without the consent of the com- 
pany, the bond created no such charge, inasmuch 
as it dealt with stock-in-trade and its aooomnani- 
ments distinct from the policy. Nor could the 
latter be deemed to have become a " book-debt" 
Isaacs* Trustees v. Gran^«r,— IX., 201 ; X., 25. 

Share Certificates.]— Where share certifioatee, 
without which there cannot be a transfer of the 
shares, have been handed over by an insolvent 
debtor to a creditor who has advanced money on 
the security, there is not necessarily reputed 
ownership in the insolvent, within the meaningof 
Section 54, Law 47, 1887. lb. 

Commission.] — Where the insolvent was 
entitled to receive from his employers a com- 
mission as well as a salary, interdict granted 
against payment of any moneys beyond the 
salary. In re Levy, — H., 36. 

Title Deeds.]— If title deeds of freehold 
property are deposited by way of security, by a 
debtor with his creditor, and uie debtor becomes 
insolvent, the trustee of the insolvency can 
compel the creditor to give up the deeds, without 
any preference as against the property. Eattef' 
hrook^s Trustees v. McNeil,— TV., 119. • 

Donations Between Bnonses.] — Quabb : 

Whether trustees of an insolvent spouse's estate 
can reclaim gifts between husbaiid and wife 
which do not come within the 83rd Section of the 
Ordinance as having had the effect of making the 
donor insolvent? In re TTttttamt,— VL, 200. 

Lex Commissoria.]— Goods sold on condition 
that they remain the seller's property until the 
price be paid do not vest in the trustee of the in- 
solvent purchaser's estate. Applicant sold goods 
subject to the express condition that they should 
remain his property until 10 per cent, of the price 
had been paid. No part of the price having beem 
paid, the applicant took possession and sold the 
goods under an order of Court. Meanwhile, the 
purc^taser's estate had been sequestrated, and the 
trustee had obtained an attachment of the pro- 
ceeds of sale, which the seller now moved to set 
aside: — Held, that the attachment should be 
discharged, the creditor to add the costs of the 
application to his demand, the trustee being jirtma 
facie justified in arresting the money. PMpps v. 
Miller*8 Trustees,— VI., 203. 

Resolution of Creditors.1— Where the creditors 
of an insolvent estate haa passed a resolution 
directing that certain property should be dealt 
with by the trustee of another estate: — Held, 
that in the face of this resolution, the Court 
would not interfere. In re Koch, — 1867, 811. 

Loans by Insolvent.] — The defendant had 
received from his father certain sums of money 
and goods to assist him in his business, and 
though there were no terms agreed upon for re- 
payment, the father entered idl the amounts in 
his books in order, as he stated, to make a fair 
division among his childien at his death. It 
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appeared that though the father looked forward 
to being helped by his sons in his old age, in 
return for the advances made, yet he never con- 
templated pressing for repayment. The father 
BobeieqnenUy assigned his estate and his schedules 
oontamed entries of the advances in question, the 
defendant's portion of which had not been repaid : 
—Held, that as it was clear that the father had 
not made a gift of the money and goods to his 
children, and there being no contract that the 
money was not to be paid until the defendant 
was able, the trustee of the father's assigned 
estate could recover the amount as a debt due to 
the estate. TarboUm'g TrusUe v. Tarboton.—VL, 
S84. 

. Cfom.] — Plaintiffs had sued for certain crops 
all^^ to belong to them and to have been 
wrongfully taken possession of by defendant, the 
trustee, as property belonging to the insolvent. 
Judgment was given for defendant with costs, an 
interdict over the proceeds of the property being 
dissolved : — Held, that the trustee could not 
recover the proceeds of the crops free of all 
charge, the expense of raising them and getting 
them in having to be provided for. Umgidi and 
another v. T%za*$ Trustee,— VI., 294. 

Salary.] — ^An application for an interdict upon 
an insolvent's salary requires to be notified to 
those oonoemed. In re HaUted, — IX., 22. 

Yolnnteer'a Accoatrements.— See Volunteer. 

PropeFty of Uncertificated InsolYent— See 

Uncebtificated Insolvent, infra. 



Vni. Pboot op Debts. 



Prima Facie YaUdity.1 

a duly proved 



Oeneral Principle 

—The Master is bound to admit 
olaun which is prima facie valid, and, if' entitled 
to preference, to rank it accordingly. But such 
admission and nominal preference does not 
affect the question of undue preference, when 
raised in an action, so long as the Court has not 
confirmed an account showing a preferential 
allocation to the creditor, in which latter event 
the matter becomes res judicata, Laatz^s 
Trustee v. Van Rooyen^—VUl., 230. 

Ppactice — Dispnied Proof — Creditor's 
Remedy.] — ^The debtor's schedule included a 
liability without which he would not be insol- 
vent. The debt was sought to be proved, but the 
insolvent denied liability, and the proof was 
rejected by the Master : — Held, that the credi- 
tcn^B remedy was by an application for an order 
directing the Master to admit the proof so far as 
he should deem it properly vouched, without 
prejudice to prooeedings in the insolvency to 
reduce the amount. In re Kabandana, ex parte 
^Veewan,— v., 187. 

Powers of Attorney.]— Powers of attorney in 
the form used prior to Law 47, 1887, are suffi- 
cient for proof of debt, though not showing the 
relation between the mandatory and the creditor 
u required by Law 47, 1887, Schedule 2, Section 
l» In re ropAonif—IX., 78. 



Ante-naptial 8etilemeiit.]~(See also Hus- 
band AND Wife). Application to direct the 
Besident Magistrate to admit B. to prove for 
certain claims under the ante-nuptial marriage 
settlement of A., whose estate had, some months 
after his decease, been surrendered by his wife 
and executor as insolvent. By the settlement of 
which B. was one pf the trustees, A. had bound 
himself to insure his life for £1,000 in the name 
of the trustees, and to pay them the amount of 
the premiums, but he had not so insured. A 
further clause in the tottlement was expressed in 
effect thus : — ** A. leaves and bequeaths the sum 
of £1,000 to be declared a real burden upon all 
the property which he shall have at his decease, 
and to be settled as the other £1,000 (i.e.) on the 
wife for life, and then among the ehildreoi." A. 
also bound himself for payment three months 
after his death to his wife, of a suitable sum for 
mourning. B. wafated to prove for the two sums 
of £1,000, and £60 for mourning. The settle- 
ment was dated 17th October, 1842, and A. died 
in 1861. The Court (Connob, J., doubting as to 
part) refused the application, with costs, leaving 
B. to take any course he may be advised as to 
bringing an action. In re Arbuthnot, — 2nd 
September, 1862. 

Ante-nuptial Contract.] — Qvjbrb: Whether 
an ante-nuptial contract creates a claim by way 
of debt provable in the husband's insolvent 
estate ? In re Croirfy,— 1872, 103. 

Secured Creditor.] — Objection to liquidation 
plan by P. because, "haying received from W. 
(the insolvent) as a collateral security, a note, by 
S. in W.'s favour, and endorsed by W. for £201, 
he was not allowed to prove this note against the 
'estate, so that the dividend on it should go in 
payment of his actual demand of £86 15s. 2d. 
secured thereby. P.'s debt was originally £192. 
W. gave him the said note of S. which S. had 
executed for the price of a farm. S. gave up 
the farm, and P., under power of sale, sold 
the farm, and received a sum which reduced 
his claim to £36 15s. 2d. The Court disallowed 
the objection. Per Connor, J. : In order that a 
security should be of any benefit to the creditor 
in an insolvency, the subject of the security must 
be something, which subject to the demand, is 
part of the insolvent estate, and such W.'s 
endorsement on the note was not. In re Wirsingy 
—9th September, 1862. 

Competing Mortgages.]— Application to con- 
firm liquidation account objected to by H., a 
creditor, that he was placed puisne to B. H. 
had a mortgage bond for £598, registered on the 
4th October, 1860, on the lands of L. and G. ; in 
August, 1861, A. advanced £500 to the insol- 
vent, which was paid to H. H. executed a power 
of attorney to B. to cancel the bond of 4th 
October, 1860, as to the lands of L., or if neces- 
sary as to all the lands, B. getting other 
security for the remainder of the debt. A. 
advanced the £500 on the security of L. alone, 
and there was therefore no necessity to cancel 
the bond as to the lands G. B., however, by 
mistake had the bond cancelled as to both lands 
by the Begistrar of Deeds on the 2nd August, 
1861, without getting other security; but the 
entry of a mortgage on the title deed of G. in the 
hands of H, was not oanoeUed. On 19tb 
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hn^i, 1861, ft mtf^lsBee bond was ezeooM by 
the innhreDi to B., and it was registered on that 
day. Ob the 12th Noreinber, 1861, an order was 
made bv this Court (B. not being before the 
Gonrt) that O. should be considered mortgaged to 
H., notwithstanding the oanoellation. The 
trustee regarding under these circomstanoes B. 
frior to H., allowed a balance to B. before H., 
md the Court (Phillifb, J. absent) disallowed 
H.'8 ebjeetion on that account. The price at 
irtiich the lands were sold was £1,458 168. 2d., 
and as this was not payable immediately, bills 
wwtt giren, and sums were added for interest 
iintli the prinoipal were payable, these sums 
aauHmtfng to £117 9s. 2d., the trustee discounted 
the WUs, the disoonnt amounting to £188, so that 
the creditors and his own commission were pay- 
able immediately, but he charged commission on 
£1,458 16s. 2d., and £117 9s. 2d., this beii^ ob- 
jected to; the Court (Phillifs, J., ia)sent), disal- 
lowed the commission on the latter sum. In re 
FMf,— 29th November, 1862. 

IiMid 8«ttl64 OB WifiB.]— Wife aUowed to 
fiove in her husband's insolvent estate (the 
SBBOunt to be settled thereafter and without 
prejudice to questions of preference) in respect of 
an ante-nuptial settlement of land, mortgaged at 
the time of settlement almost to its full value. 
In re Zeederberg, --1067, 26. 

Redaeed Prooti— Where the Master had 
reduced a proof of debt on the ground that the 
dalm was barred by prescription, though there 
was an acknowledgment of debt and promise to 
|M^ within the statuUvy period :— Hxld, that the 
proof should be admitted without prejudice to 
any prooeeding by creditors for its reduction. In 
n jBotAa,— 1869, 148. 

MIgmaBt Debt— ProTiBioBalClaiBi.1— Proof 

of a creditor's debt having been admitted m the in- 
artvMit matter, the trustee applied to the Court to 
have the proof expunged ; the trustee did this in 
oonscguence of a resolution at a meeting by ad- 
vertisement in the Gazette for proof of debts, and 
for the giving of general directions for the man- 
ageoMnt of the estate. The Court held that this 
was sufficient notice under tiie 56th Section of 
the Insolvent Ordinance for such a resolution 
being come to. The creditor had proved on foot 
of two promissory notes, before the sequestration 
he had obtained provisional sentence on one of 
them ; the debtor had on that occasion, opposed 
the application by affidavit; the defence set up 
implied to both notes ; that affidavit and another 
imide at the same time were the grounds for 
the piesent application. The Court directed the 
trustee to retain in his hands money to pay the 
dividend on the creditor's demand, and gave 
Uberfy to the creditors to proceed in the prinoipal 
case in the action in which provisional sentence 
had been given, the decision in the one case to 
rale both, and reserved the costs of this applica- 
tion. Per Phillips, J. : The dividend might be 
paid to the creditor on his giving security de 
resUtuendo, In re <Siiiip6on,— 14th May, 1861. 

liOtttalBed ImoBBt — Proof DispeBMd 
Vifth.] — ^Where a creditor had obtained a judg- 
OMBt against an insolvent estate, the amount of 
the olaim having been fixed by the Master after 
nteenoD^ Hiu) ^-Tfa«t tho trustee ought to hai« 



Milked the araditor in his aoaomit wHtaom 1 
ing the daim to be proved in the ordinary way. 
In re ArchbeU,— 1867, 281. 

Secured Creditor—^ Foil Effect of SeoBP itv.1 

—Section 30, Ordinance 24, 1846, provided that, 
in case of dispute as to value, the creditor should 
put a sworn valuation on his seouriW, and the 
trustee should then have the option of taking an 
assignment for the benefit of the general creditors, 
on payment of the value out of the first assets, or 
of " reserving the full effect of it to the creditor 
himself." Held :— That the effect of such reser- 
vation did not make the mortgagee the owner of 
the property, and even if it had that effect, such a 
provision was superseded by Section 7, Law 27, 
1863, requiring the authority of a meetiBg of 
creditors before mortgaged property is abandoned 
to the mortgagee. The mortgagee, however, 
when not paid off by the trustee, has, under the 
latter part of the 30th Section, an implied right to 
sell the security, though he may not retain any 
excess of the proceeds over and above his daim. 
McEwan'B Curator v. Hottiday,— IV., 81. 

Interest — See Interest, infra, 

Imendment of YAloatUuL— See Amendoient, 

infra. 

Joint Creditor— Partaer of iBsolTeBi.] — ^A 

proof of debt, being objected to on the groond 
that the claim represented the creditor's paid-up 
share in the capital of the insolvent business, 
application was made to expunge the proof under 
Sections 34 and 36 of the Insolvent Ordinance : — 
Held, that those sections must be regarded as 
applying only to partners who were such at the 
time of the insolvency, and that the application 
failed, inasmuch as it appeared that the creditor 
had retired from the firm prior to the insolvency. 
OratU db Pradd's Estate v. RwteWi Trutteei,— 
IV., 45. 

Unliqoidated Damages.]— It is not correct to 
prove at an ordinary meeting of creditors a debt 
arising from damages claimed for breach of con- 
tract. Proof reduced accordingly. In re 
afocauZay,- 1871, 46. 

Debt Due ob a ContiB^moy— Settlemenl on 
Children— Yalaation.1— Section 81, Ordinance 
24, 1846, allowed a creditor, in a debt depending 
on a contingency, contracted before the order of 
sequestration, to apply to the trustee to set a 
value upon such debt^ and provided for the claim, 
when so ascertained, to be admitted to prooL 

A marriage settlement vested in trustees an 
annuity for the wife, after her husband's death, for 
her life, with remainder to the children of the 
marriage. The husband became insolvent. 
Held :— That the interest of the trustees of the 
settlement, on behalf of the children — the latter 
being regarded as creditors — was a contingent 
interest within the meaning of Section 81, and 
that, therefore, the trustees of the insolvency 
should estimate the amount for which the chil- 
drens' interest had to be proved. For the pur- 
poses of such valuation, the annuity had, Rainif*, 
to be considered as continuing (mly doringthe 
lifetime of the ohildren. In m jyossr^^-IL^ 186. 
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lBiMiik>— Iflteflesi aMraing <m % bend after 
bsohFeaey & estided to the same preference as 
iaieiest prior to insolvenoy. Bot oompotmd 
interest cannot be charged. In re Koeh, — 1869, 
43. 

Iaw 27, 1863, Section 4, having taken away 
the preferenoe of general mortgages, a claim in 
respect of such a mortgage being identical in 
fi&tare with a concurrent claim on a prom'ssory 
ooie bearing interest, there can be no claim for 
interest thereon unless when there Is a surplus in 
the estate after payment of principal. Natal 
Land and Colonisation Company v. Winter, — III. 
(March) 40. 

GredStdP Hot ProYing.]— P«- Hakdino, C.J. : 
A creditor is bound either to prove his claim or 
hold his tongue. Per Phillips, J. : As long as a 
debt does ncyt appear on the record of an insol- 
vency, the creditor can recur to every other 
eonrse so far as the arrest of the debtor is con- 
eemed. Simoens v. Steyn,—18^1, 173. 

Where an account had been confirmed and it 
appeared that there were claims for natives' 
inges not proved or asoertained, but in respect of 
wwk objections had been lodged, to meet which 
alaliDB the trustee had been authorised to retain 
a sum of money :— Held, that authority might be 
granted to the trustee to pay the amount to an 
faterested creditor on the undertaking of the 
latter to pay to the claimants so much as might 
be found to be due to them by a Magistrate as a 
Gommissioner of the Court In re Stewart, — 
1870, 113. 

A creditor who has not proved his claim prior 
to coofirmation of the final account, may do so, 
after sueh aooount has been filed, at a special 
meeting convened under Section 87 of the 
Ordinance. The fact that the creditor had been 
iommoned to attend a meeting of creditors and 
had been in negotiation for a compromise of the 
ilum, Hbld, not to be sufficient to disentitle him 
to prove his claim in the usual manner. In re 
^Moii(m,~L, 148. 

Traufep of Proot Forei^ iBsolTeney.]-— 

Application to tranter a proof of debt to an insol- 
vent residing out of the Colony, refused by the 
Court. In re £be^,--1869, 168. 

ABtndment of Prool] — Where the trustee 
finds a proof of debt incorrect, though he has 
tome ctisoetion in respect of i^s amendment, he 
■Hj not on his own authority alter it, nor, 
MR^ ean he move the Court as an *' interested 
MTBon*' under Section 24 of the Ordinance. 
He should (per Phillips, J.) xsonsult the creditors. 
Quare (per Comnob, J.^ : Can he come before the 
Gout on notice callmg upon the creditor to 
•zflain ? [The Court ordered a reference to the 
Master to reconsider the proof.] In re Maeavlay, 
—1871,24. 



; of Valnation and Proof.]— Sec. 

11, sehedule 2, Law 47, 1887, enacts that a credi- 
tor who has valued his security mav at any time 
aaeod the valuation and proof on showing to the 
■ a t i gfaatio n of the trustee or the Court that the 
nhw i ti oa and proel were made hona fide on a 
nlstikkni flstisurte, or t2wtth«M6uri^hM dim- 



inished or increased in value sinee its previoai 
valuation. Where, however, an application Ujx 
such amendment was not made until 12 months 
after the admission of the proof, which was duly 
sworn to by the creditor himself, the trustee hav- 
ing been allowed to deal with the security, and 
there being nothing to show the nature of the 
nustake, the evidence on that point being con- 
flicting, it appearing moreover to the Court that 
there was some doubt as to the bona fides of the 
transaction, Held, per Oallwey, C.J., That the 
application should be refused. Sbmblb, however, 
Tlmt it was open to the creditor to move for an 
order upon the trustee to distribute the proceeds 
of the security up to the amount of the claim ; 
and that the fact of the trusteee having admitted 
a proof upon a wrong valuation, did not preclude 
him from correcting the proof upon sufficient evi- 
dence. (In re Dodds ex parte Vaughan*$ Execu- 
tors, 25 Q.B. D., 529, followed). In re Mam^ee 
Amod <& Co.,— Xm., 279. 

Debt Proved in Forei^ IntolTent Baiate.] 

— An application for provisional sentence on a 
mortgage bond was opposed, on the ground that 
the defendant's estate having been sequestrated 
in the Transvaal, the plaintiff had proved his 
claim on the mortgage bond in that estate. Held ; 
That the plaintifiTs proof of debt abroad did not 

Erevent him ^om obtaining judgment here. If 
e were paid in full out of the proceeds of the 
security, that fact could be brought to the notice 
of the Transvaal Insolvent Court, so that there 
was no fear of his being paid more than onoe. 
Oxf(yrd v. Hope, —VII., 73. 



IX. ReHABTTiTTATION. 

By Content of Creditors.]— Application for 
rehabilitation In re Block (Supra No. 2), renewed 
and granted (Connor, J., dissenting). Per Hum- 
iNG, C J., and CoNNOB, J. : The plan of distribu- 
tion mentioned in sec. 117 is probably the first 
one under sec 108, though there may be subse- 
quent schemes of division under sec 114, but in 
any case the Master should, if called on by an in- 
solvent applying for rehabilitation, certify the 
fact as to the proportion of the creditors who 
have signed the consent for rehabilitation. In re 
£^c^— September 6, 1860. 

In application for rehabilitation it appeared 
that the notice in the Gazette of the day for 
applying to the Court was Thursday, 25th Sep- 
tember. The Court on the 23rd, there being no 
business entered with the Registrar for the 25th, 
adjourned to the 30th. All ^e creditors but one 
had signed the consent for rehabilitation, and 
that one was the attorney for the insolvent in tills 
application. The Court granted the application. 
In re GZtmst^r,— dOth September, 1862. 

Conditional Order.]— The 180th section of tiie 
Insolvenoy Law, 1887, empowers the Court either 
'* to grant or refuse an absolute order of discharge, 
or suspend the operation of the order for a speci- 
fied time, or grant an order of discharge subject 
to any conditions with respect to . . . [the debtors] 
after acquired property." The same section en- 
acts that the Court may " as one of the conditions 
refened to in this section require the insolvent to 
oonaeal to indgaeal bsftng ealved m^ixul^ him 
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for any balanoe of the debts provable under the 
insolyency which is not satisfied at the date of his 
discharge." Held : That under these provisions 
it was competent for the Court to grant an order 
of discharge to be suspended for 12 months, this 
being an unconditional order, and also to require 
the insolvent to consent to judgment at the expir- 
ation of the term of suspension. Provisions for 
rehabilitation are not penal. (Ex parte Huggins, 
58 L.J.,Q-B. distinguished). In re I<aac«,^X., 79. 

Rationale of Rehabilitation.]— The rehabili- 
tation of an insolvent is an act wnioh affects the 
rights of others ; and though remedial in a sense, 
80 far as the debtor is concerned, it is not so when 
viewed with reference to creditors. In re FairaUj 
Vn., 23. 



Grounds for Refudng, Suspending^ or QuaUfying 
Order, or otherwise. 

Absence of Gpeditors.]— S. and E. entered 
into partnership in March, 1861, 8. bringing in 
£800, and E. owing that amount, so that the firm 
was returned to have begun business without 
capital. This it was alleged was perfectly well 
known to their creditors, and a letter to one credi- 
tor at Capetown on an order on him for £1,000 
worth of goods was put in, in which that fact was 
stated by one of the firm. Between March, 1861, 
and February, 1862, when they ceased receiving 
goods, they nad obtained nearly £11,000 worth. 
In August, 1862, they surrendered their estate 
representing their deficiency at upwards of £4,000. 
The trustee now reported that the dividend was 
6d. in the £, with the chance of an increase to 2s. 
or 2s. 6d., several of the debts turning out bad 
through insolvencies, &o. There had been estab- 
lishments in Durban, Pietermaritzburg, and Co- 
lenso, and the expenses of management bore a 
large proportion to the value of the goods. Dur- 
ing the 17 months of the partnership the private 
expenses of the two partners together were £750, 
and £400 travelling expenses, one of them having 
gone to England, in order, it was alleged, to ob- 
tain pecuniary aid from friends in which he failed. 
There was no opposition to the application for re- 
habilitation now made, but the principal creditors 
resided at Capetown, and one, to the amount of 
£500, had gone to England. There was no alle- 
gation of any fraud, dishonesty or misrepresenta- 
tion by either partner. The Court suspended re- 
habilitation until the expiration of two years from 
the surrender, then to go unless previously other- 
wise ordered by the Court, with liberty to any 
creditor not personally present in Natal at the 
date of the order, to apply before the end of such 
two years, in reference to such rehabilitation 
with respect to his demand. The deposit to be 
returned. In re Escomhe and Salomons^ — 26th 
November, 1863. 

Nonpayment of DiYidend.]— The Insolvent 
applied for rehabilitation on the consent of three- 
fifths of the creditors in number and value. A 
liquidation account, entitled as the first liquida- 
tion account, had been confirmed more than six 
months previously. There were ten creditors, 
one of whom was a preference creditor to a greater 
amount than the whole of the assets. One of the 
creditors who had not consented to rehabilitation, 
opposed on the groonds that none of the oreditors 



but the preference creditor had been paid any 
part of their demands. The Court (Philijpb, J., 
dissenting) refused rehabilitation. In re J, Bloch, 
-^uly 8, 1860. 

CollniiTe A^reementJ— F., the insolvent, 
applying for rehabilitation was opposed on behalf 
of three creditors, on several grounds, and inter 
aUa that he had taken money to abstain from 
bidding at the sale of part of the property, and 
that W., one of the opposing creditors, having ad- 
vanced money through F., to pay liabilities of D., 
F. had returned W. as a creditor on his own estate 
instead of on D's. There was no question but 
that F. had applied part of W*s. money in paying 
D*s. liabilities to himself, but there was a conflict 
of testimony as to whether this was or was not 
contrary to the arrangement between them. The 
Court (Hardino, C.J., for both the above grounds, 
Connor, J., for the first only, and Pmujps, J., 
mainly for the second), suspended rehabilitation 
for six months, but ordered the deposit to be re- 
turned to the insolvent. In re Few, — ^27th No- 
vember, 1863, 

Contracting Debts withoat Reasonable Ex- 
pectation, ftcl — Order for discharge suspended 
for three months, on the ground that the insol- 
vent had incurred debts without reasonable ex- 
pectation that they would be paid, the surrender 
having taken place only five months prior to the 
application. Li re Sydney, — 1867, 25. 

Recklees Trading and Raeh and Hasardoiu 
Speoolation*] — Where the debtor had started 
business with a capital of £25, after six months' 
trading owed debts amounting to over £300, vrith 
only £80 worth of property on hand, Hxld, on 
the debtor's application for discharge, made six 
months after surrender, that the order should be 
suspended for three months on the ground of 
reckless trading. In re Adler, — 1867, 24. 

An application for discharge was opposed on 
the grounds that the debtor had given credit to 
an uncertificated insolvent and others without 
security, and that with a knowledge of impending 
sequestration proceedings he had executed certain 
mortgage bonds : — ^Hbld, per Cope and Philups, 
J.J., that though the debtor in giving credit 
might have acted foolishly, that did not dis- 
entitle him to his discharge ; that the bonds were 
sufficiently explained by showing that one of 
them had been passed without the debtor's know- 
ledge under a power of attorney given nearly two 
years previously as security to a bank, and that 
others were for money advanced to effect an 
assurance (the policy of which had been oeded to 
a creditor) and for along-standing debt to an old 
servant. Per Hardino, C.J., dissentiente : That 
the result of giving credit had been that the 
value of certain goocU had been lost to the estate ; 
that the giving of security for the debt to a 
meritorious servant could not be approved, the 
debtor being at that time on the brink of insol- 
vency. Under these circumstances the discharge 
should be refused. In re Winter, -1867, 182. 

Order granted for the debtor's discharge, where 
it appeared that allegations of reckless trading 
and breach of trust had been snfi^ently answereoU 
law Potter, 1867,186, 
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-XHiilaetiiig Credttor^s iBiiitonee.]— Where the 

objectixig creditors, who were banfers, had for 
years assisted the insoWent in an unprofitable 
venture by taking from him fictitious renewals 
of bills: — Held, that objections taken by the 
bank, mainly with regard to this venture,, on the 
groond of reckless trading and otherwise, could 
not be allowed, their mouth being altogether 
stopped and it being impossible to accept them as 
the protectors of public morals in such a case. 
In re Palmer,—!., 85. 

The insolyent, who had been employed as 
manager of an export hide business witb a salary 
of £360 a year, and who had also a private estate 
consisting of land, cash, and securities, valued at 
£10,000, embarked in October, 1888, upon specu- 
lations in the gold mining share market. Having 
obtained advances from a bank, he continued his 
speoolations until February, 1890, to the extent 
of over £30,000. Owing to a fall in the market, 
these transactions resulted in a loss of over 
£20.000, and the estate was surrendered in 
October, 1890, with a deficiency of £16,000. The 
assets consisted of land (part of the original 
estate) valued at £2,200, and shares valued at 
£5,965, and were all hypothecated for more than 
their value. There was no dividend for unsecured 
creditors from whom a contribution was required 
to meet the expenses of administration. In 
Harch, 1891, on the insolvent's application for 
his discharge, the Master reported that in his 
pinion the insolvency was due to rash and 
hazardous speculation, and the discharge was 
opposed, on that ground, by the bank, which had 
advanced funds for the speculations : — Held, that 
the insolvent had brought about his insolvency 
by rash and hazardous speculation within the 
meaning of Section 180 Id) of the Insolvency 
Law, and that the order of discharge should be 
Bomnded for 12 months. Held, further, that, 
onder the circumstances, the opposing creditor 
should not have costs. In re Tod,— XII., 121. 

Where an insolvent who had begun business 
without capital, and had traded on money ad- 
vanced by a bank, with the result of involving his 
other creditors in heavy loss. Held : — That inas- 
much as the bank was aware that the debtor had 
been trading wholly on capital advanced by 
themselves, it did not lie in their mouth to oppose 
his application for discharge. In re Payn, — VI., 
55. 

-Bpecnl&tioiis Oatside Proper Business.]—- 

Where the insolvent, who was a land-surveyor, 
had embarked in a stock and share broker's 
business in which all his losses had occun^ : — 
HiLD (Qallwxt, CJ., expressing an opinion 
that such transactions were of the nature of rash 
and hazardous speculations) : That there being 
DO (^position, and as the Master's report attributed 
the insolvency to causes other than rash and 
haaardous speculation — the order for discharge 
might be granted. In re Nurdeny—XJl., 81. 

—Master^s Report*]— Where it appeared to the 
Court tiiat the debtor's insolvency had been 
brought about by speculations in gold mining 
shares : — Held, ^t there should be an enquiry 
ud special report by the Master as to whether 
the insolvent applying for his discharge had 
fafoo^ himself wimta any of the olaoses of Seo. 



180 of the Law, with special referenoe to rash 
and hazardous speculation. The fact that no 
creditors had proved in the estate or had attended 
to examine the insolvent does not relieve the 
Master from the duty of such enquiry and report. 
In re TTood*,— XIV., 177. 

Failnre to Keep Books.]— Certificate sus- 
pended for three months where it appeared that 
the insolvent h%d kept no books (there were other 
grounds). In re Je$$up, — 1867, 104. 

There being no opposition, order of discharge 
granted, though insolvent, an attorney, had kept 
no books and the dividend expected was but a 
small one. Per Phillips, J. : It is not necessary 
for a professional man to keep books. In re 
TTalik^r,— 1867, 181. 

Opposition on the ground of insufficient books, 
HsLD, to be met by ue affidavit of a competent 
accountant to the effect that the books clearly and 
sufficiently set forth generally the debtor's busi- 
ness transactions and dealings. In re DiU dt Co,, 
—1867, 187, 163. 

Order of discharffe granted, it appearing to the 
Ck>urt that the insolvent's books had been removed 
without his knowledge. In re Potter, — 1867, 186. 

Where the insolvent had kept no books and his 
balance sheet was erroneous, the Court suspended 
the order for six months, la re Stretch, — 1867, 
232. 

Order of discharge granted, though the books 
in the estate were said to have been kept " in a 
very bad manner." Per Connob, J. : A distinct 
representation that there were ** no books " would 
not be passed over. In re BeU db Landtberg, — 
1869. 144. 

Where the insolvency had occurred little more 
than a year prior to the application for discharge, 
the business having been begun without capital 
ten years previously and now showing a deficiency 
of over £13,000, and the books were insufficient 
for the business : — Held (with special reference 
to the last-named ground) that the order should 
be suspended for one year. In re lioacs, — ^X., 79. 

Where it appeared that no books had been 
kept by the insolvent, a grocer, for several 
months, and until a short time prior to the sur 
render, there heina no excuse, and it appearing 
that the creditors had been put to expense owing 
to the want of proper books, and that the seques- 
tration had resulted in a large contribution from 
creditors. Held: — That the order of discharge 
should be suspended for six months (Wsaoo, J., 
dubitante). In re iSutt(m,— XH., 866. 

Other Grounds— PreTioos Surrender— Fio- 
titious Bills and CapitaL]— Where it appeared 
that an insolvent who nad previously surrendered 
his estate had traded with fictitious capital, had 
manufactured promissory notes, and had com- 
mitted otiier irregularities, after refusing the first 
application for disoharge. Held, on a second op- 
posed application made by permission 12 months 
later, That the order of discharge might be granted 
but flhould be suspended for four years from the 
order of seqaestration, this being 11 months from 
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flie dkte of Che present implication. In re A$h- 
tow,— 18«7, 246. 

EreonMiu Balaace Sheet— Alienatioii of 

JUsetf, ftcT— Where an insolvent had filed an 
erroneous balance sheet and had behaved unsatis- 
factorily at his examination hereon; had not 
fi»pt proper books, and had made over assets to 
his wife and others; on his unopposed application 
for discharge, Held : That the order for discharge 
should be suspended for two years from the order 
of sequestration [about 1 year from the i^^^plioa- 
tion] . In re Watson dt iSoim,— 1867, 248. 

l^UottkUm too goon sfler BeqnegtFatioiL] 

— (&eA see foregoing cases.)— Application for dis- 
charge within four months of the sequestration is 
too soon to justify an unconditional order. The 
^tiicharge, therefore, suspended for three months. 
In re i9pier«,— 1867, 292. 

Api^cation for discharge refused, where it was 
made a little over four months after the order of 
sequestration.- In re Pinion,— 1867, 801, 808. 

When a merchant applies a few months after 
his insolvency for his discharge, the Court will 
look into the matter with strictness. In re Braim, 
—1870, 31. 

DeaUng with Tragi Moneys.]- Application 
for discharge refused, where it appeared that the 
insolvent had dealt with trust moneys in a 
manner disapproved of by the Court. In re 
P%'M(m, 1867, 801, 803 ; 1869, 87. 

Acts of Agent.] — The insolvent was agent for 
a shipping company, and with their knowledge 
had paid moneys received as their agent into his 
own banking account. In the insolvent's absence, 
his business being in insolvent circumstances, 
his agent, at the time when the banking account 
was overdrawn, paid in a large sum of money 
belonging to the company. Held: That, the 
company not opposing, this was not sufficient to 
stop the order for discharge, the act being that of 
the agent. In re Broim,— 1870, 31. 

Alienation of Ppoperty.]— Where the debtor, 
in contemplation of msolvency, had made over 
the whole of his stock-in-trade to a creditor at a 
fair price, receiving payment in promissory 
notes:— Held, that an order of discharge might 
be granted, notwithstanding the verdict of a jury 
setSng aside the sale as fictitious, it appearing 
that Sie estate had sustained no loss except by 
the litigation. In re Wright,— ISU, 163. 

No TroBtee.] — Where no trustee has been 
appointed and no debts proved, an application 
for rehabilitation cannot be granted. In re 
WiUion,—!., 16. 

Where no trustee has been appointed the 
Court will not grant an order for discharge. The 
practice of appointing a curator bonis in small 
estates where no creditor has proved for an 
amount sufficient to entitle him to elect a trustee, 
though expedient, is open to question. A curator 
cannot perform the acts of a trustee necessary 
tor the debtor's rehabilitation. la xe Pairatt,— 
tXL, 98, 



Hot a Fair and FqH Bofpendep.]— The Insot 
yent, though stating in his petition that he had 
made a " full and fair surrender," of his estate, 
had omitted from his statement of afEairs a 
reversionary interest under his father's wilL On 
his application for discharge, which wa£ opposed 
on this groumd, the insolvent stated that he had 
omitted the asset because he considered it value* 
less : — BsLDf that the interest, even though d 
little value, was property which ought to liavt 
been mentioned by the debtor in lus schedule *, 
that the Court could not overlook the fact of a 
debtor not fully stating his property, and thatthe 
discharge should therefore be suspended for six 
months, with costs to the opposing creditor. In 
re Payn,— VL, 65. 

Misoondnct of InsolYent] —Where it ap- 
peared to the Court that Hie insolvent had onl; 
one creditor, who had not pressed him, and pay- 
ment of whose claim he had put off and evaded 
by a misstatement in respect of his assets : — ^Hxux, 
that this was not a desirable case for lehabilita- 
tion, and that the debtor's application should 
stand over sine die. In re Chodtoin^ — ^VH., 28. 

The insolvent, who was a native, was reported 
by the trustee to have been guilty of misconduct 
and fraud. Upon these allegations being 
answered by affidavit, and it appearing that the 
trustee had filed no account of his administra- 
tion, and that there was no opposition by 
creditors :— Held, that an order of discharge 
could be granted. In re NajikwOj — I., 230. 

Proceedingi on Application, 

Notice.]— On an application for rehabilltatioD 
of one of me members of a firm, the advertisement 
in the Gazette appeared to be headed widi reference 
to both members of the firm, and as trading under 
such and such a name. In the body of the ad- 
vertisement it was stated that application would 
be made to the Court for rehabilitation of the 
"said insolvent" in the singular number, and 
without reference to any name. Held, sufficient. 
In re Pewmore,— 31st July, 1862. 

The six week's notice in the Gazette liad been 
given this day six weeks. Held to be in time. 
In re Pond,— March 1st, 1864. 

TroBtee's Report.] — The trustee liad given no 
reply to the Master's letter to him under t£e Bules 
of the Court of August, 1868. The Court ordered 
the trustee to show cause why his commission 
should not be disallowed. In re Proim«, — 6th 
July, 1868. 

The trustee's report must be explicit as to any 
objection. Where the report stated that t|M 
winding-up of the estate was by no means eredit^ 
able to the insolvent or satisfactory to the trustes 
himself, the Court referred the matter back tat a 
statement of the grounds ot complaint. In re 
Femeyhough, — I., 64. 

Order of discharge granted without production 
of the trustee's report which had been called for 
by the Master but not sent. In re Svateeir- 
1869, 81. 

An adverse r«9ort by the tnutoi teq^iiroa to be 
answered by affldayiti. In re 2fqfai0a,— L, 980. 
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Costs. Jan-agpnawHioe of iaplioant]— 8ee 

-toiewaLT— Where an aj^lication for dis- 
charge had oeen refused owing to nonappoint- 
meot of a trustee and the absence of any proving 
creditor: — Hbld, that, on a renewal of the appli- 
oation after these obstacles had been removed, 
new notioe was required and that the usual for- 
malities must be gone through again. In re 
FiUwm— I., 46. 

in insolyent may be allowed to renew his appli- 
cation for discharge after the lapse of one year 
from the date of a former order refusing the same. 
lQxe2«*tofi,— 1867, 213. 

OMectioiiB.] — ^Where a petition against the 
gnnong of an order for rehabilitation had been 
present^ after an adjournment from the original 
day of hearing, the Court intimated that the op- 
position shoold have been brought forward earlier 
and notice thereof given to the applicant. Per 
HABDDva, C.J. — ^Where the trustees appeared to 
iiaie beeo aware of grounds for opposing the 
i^Iioation it was their duty to object on such 
grounds. In re Jain«f ,— 1867, 125, 128. 

At the hearing of an application for rehabilita- 
tioD, the objections, if any, should first be pro- 
ceeded with so as to enable the applicant to answer 
them. In re Isaacs,— X,, 79. 

Debtor's Bohodnles.]— The Court will not 
grant an order for discharge until the debtor's 
schedules have been produced. In re GrarUy — 
1871,191. 

Insolvenoy midep Repealed Law.]— The 
proceedings for rehabilitation of an insolvent 
whose estate has been surrendered prior to the 
oommenoement of Law 47, 1887, must be insti- 
tuted under the repealed ordinances and laws re- 
lating to insolvency. In re ClmUmy — Xn., 9. 

IgnfumMBii connected vith Rehabilitation.] 

— Application lor rehabilitation. N. agreed to 
advuice the insolvent a sum of money to be paid 
to the trustee of the insolvency on the creditors 
conaeDting to the rehabilitation of the insolvent, 
and more than the requisite number of creditors 
ogned for that purpose. The Court (Phillips, J., 
absent}, ordered that upon the Master informing 
the Be^^strar that the money had been paid to the 
tnistee of the insolvency for distribution therein, 
the order lor rehabilitation should go. In re 
iMfl^^l^th Ma^, 1863. 

ibsoAoe of Opposition.]— Absence of opposi- 
tisn will be co&sidered, though if there be com- 
■mdal immorality the Court will investigate it, 
mm if the application for discharge be unopposed. 
In re Bow dt IFiU*in«w,— 1869, 56. In re Brown, 
-1870, ai. 

Per ConvoB, J. :— The granting of rehabilitation 
is a favour and cannot be claimed as a right 
meeely beoaose there is no opposition. In re 
i'liM0R,~187O, 77. 

KsMo CoB^iilffOfUjr Seqaestrated.]— Where 
tfam wBca no aesets and the creditors had to pay 
JH WfiM at gegpes t r atio n , order of discharge 



granted unconditionally, on the ground, ssmhU, 
that the sequestration had been compulsory. In 
re Farmer,— 1867, 308. 

In the case of an estate which has been com- 
pulsorily sequestrated, the debtor's rehabilitation 
ought to be granted with more readiness than 
when the sequestration was a voluntary one. 
Order of disclmrge granted immediately after the 
third meeting of creditors, the circumstances be- 
ing favourable to the insolvent. In re Palmer, — 
L, 35. 

Debtor's Integritv as Trastee.]— Where an 

insolvent had carried on the business of a public 
trustee, and it appeared that his trust transactions 
had been absolutely free from complaint, and that 
the trust accounts had been kept entirely free from 
his own, the Court regarded that as an evidence 
of regularity of transaction redounding to the in- 
solvent's credit on his application for discharge. 
16. 

Partner^s and Finn's Estate.]— The private 
estate of E. had been surrendered, and that (^ S. 
had not. E. now applied for rehabilitation as to 
his private estate, and there appearing to the 
Court no reason to the contrary, immediate re- 
habilitation was granted, and the security for 
deposit ordered to be cancelled. In re Escombe, 
—26th November, 1863. 

Order for discharge granted in the case of a 
partner whose co-partner had absconded with the 
assets, there being evidence of an agreement that 
the latter should take over the property and pay 
the debts, and it appearing to the Court that the 
partner now moving for his discharge had acted 
bona fide, and that there was no opposition. In 
re Hines dt -idZer,— 1867, 24. 

An order of discharge having been granted in 
respect of a partnership estate: Hbld, that the 
individual partners (whose estates had also been 
sequestrated, though no debts were proved against 
them), must also apply for the rehabilitauon of 
their private estates, in re Lazenby dt Lyon, — 
1867, 247. 

Semblb: — ^BehabUitation does not apply to an 
insolvent company or partnership as such, be- 
cause the partnership is dissolved by the insol- 
vency of the firm, or even of one of the members. 
If the other partners continue after the insolvency 
of one of them, that is a new partnership, and ft 
is, therefore, difficult to see how there can be a 
rehabilitation after dissolution, nor how the dis- 
solved firm can acquire property. Section 120 of 
the Ordinance, declaring the effect of rehabilita- 
tion, does not seem to contemplate a firm. Scmth 
African Loan, dtc. Agency v. B%rhett,—YL, 77. 

There can be no rehabilitation of an insolveitt 
firm, because insolvency dissolves the partnership. 
A partner whose private estate has not been sur- 
rendered cannot be rehabilitated. The Court 
suggested the obtaining of the creditors' consent 
to tiie debtor's discharge. In re Johnson, — VI., 
92. 

Father and Sons.]— A father and two sons 
being in partnership oecame insolvent. On ap- 
pliof^on for an order of disoharge, mlsoondnct 
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was disclosed :— Hkt.i>, that the sons who appeared 
to have acted onder the father's authority, might 
Feceive an immediate order, though, in the father's 
case, the order must be suspended for a term. In 
re WaUon dt Sons.—imi, 248. 



X. Undue Pbefebbnces, Alienations, and Con- 

TETANCBS. 

Action to Determine— Attachment]— Qrder 

granted for attachment of goods pending action 
as to undue preference or pending proceedings by 
the Attorney-General. In re St«y?i,— 1867, 131. 

— Costg.]— It appearing to the Court that a mort- 
gage bond dauned to be an undue preference did 
not affect any part of the insolvent estate ; Held, 
that the defendant should be absolved from the 
instance, but that the plaintiffs, having been 
misled by the trustee on the question of owner- 
ship, should be granted costs. CMappini v. Natal 
Land and Colomzation Company, — 1867, 283. 

Where the trustee, in an action to set aside a 
bond as an undue preference, had averred a col- 
lusive agreement between the debtor and the 
preferred creditor, and it appeared that though 
the bond had been set aside Hxe charge of col- 
lusion was not sustained : — Held, that the judg- 
ment should be without costs. And since the 
creditors had acted somewhat violently in taking 
possession of the security, there should be no 
costs in the defendant's reconventional claim. 
Laatz*8 Trustee v. Van Booyen,—TDI., 230. 

Where the trustee claimed to set aside a pay- 
ment of £165 as an undue preference, and the 
Court found that the creditor had been preferred 
to the extent of £32 only : — Held, that a judg- 
ment for the latter amount should not carry costs. 
Harding^ 8 Trustee v. Harding , — H., 168. 

— When BaFred.] — The full Court having on 
motion made an order ranking a creditor as con- 
current, an action for trying the question of pre- 
ference cannot be brought in respect of the same 
claim. In re Handley dt Dixon,— 1872, 69. 

— Form of Action.]— A claim for £16, the value 
of goods unduly alienated by a debtor prior to 
insolvency is not within the 15th Bule of Court 
(1846) which dispenses with a declaration in 
" simple original claims " under £30. GoiUden's 
Trustee v. HartZey,— Phip., 30. 

Contemplation of InsolYency — Bond to 

Wife.]— Defendant became security by a notarial 
bond, for her husband, who was being pressed by 
his creditors, binding herself to pay £400 to a 
trustee for his creditors. In consideration of 
this, the husband undertook to give defendant a 
bond over his movable property. Defendant paid 
the £400 to her husband, who, however, kept £50, 
though he subsequently paid £17 of this to a 
creditor. Some time afterwards, the husband's 
notarial bond was passed in favour of his wife, as 
agreed, and the husband's insolvency followed a 
month later, and on the day of filing his petition, 
he gave his wife possession of the hypothecated 
movables. The trustees in his insolvency claimed 
that the notarial bond had been effected by a 
oollosiYe arrangement between husband and wife ; 



and, by virtue of the cession to them of the ^e's 
bond, they also sued for the £50 appropriated by 
the husband. 

Held: — That the bond was not an undoe 
preference within Section 84 of the Insolvent 
Ordinance, the security having been given in 
performance of a real obligation, and with no 
intention to prefer. The husbaJid, being ap> 
parently able to dlraw on his wife to almost any 
extent for his debts, oould not be said to ha^e 
contemplated insolvency. A liability to his wiie, 
who would not be likely to press mm, might be 
different from other liabilities, and, to contem- 
plate insolvency, there must be pressure. The 
defendant was never a creditor until she had 
made the advance, which ate did on tiie express 
condition of a bond. 

With regard to the cession, it was not a breadi 
of trust in the trustee for creditors to cede to the 
legal trustee in insolvency for the creditors 
generally. Judgment for £50 less £17 paid to 
one creditor by the husband. Thomas* Trustees 
V. Thomas,— V,, 349. 

Contemplation of InsolTency— ETldenee oi] 

— Where the debtor has no means of paying his 
creditors or any of them unless they agree to gi?e 
him time, he must be regarded as contemplating 
the sequestration of his estate. Where, before 
giving a bond to secure a single creditor for past 
advances, the debtor had said to another creditor 
who was pressing him that if pressed he would 
have to surrender his estate, thiiB was held to be 
evidence of contemplation of insolvency. The 
circumstance that the time was unfavourable for 
realising property does not take away the cre ditors ' 
rights, Laatz^s Trustee v. Van iJooym,— VUL, 
230. 

Bona Fides.]- Where the debtor had passed a 
notarial bond over the whole of his property in 
favour of his wife's father, the transaction being 
admittedly for his own convenienoe and to 
protect his property from other creditors : — Held, 
that such a bond was entitled to no preference, 
but could rank concurrently for a dividend, there 
being no dispute as to the debtor's bona fides, 
Landsberg v. Qreetham^s Trustee, — Phip,, 17, 25. 

Contemplation of Insolyenoy — ^Uioal 
Goorae of Trade.**] — The debtor's circumstances 
were such that the only means of preventing 
insolvency was either to raise a loan for a large 
amount or to obtain further time from his 
creditors. He knew that some of his creditors 
could not be paid in full, and under these cir- 
cumstances he passed a bond in favour of one of 
his creditors in consideration of past advances : 
Held, that the case came within the ruling in 
Smith V. Carpenter (12 M.P.O., 101) and the 84th 
Section of the Ordinance, inasmuch as the instA- 
vent had contemplated insolvency as a likely 
event. The fact of a debtor contemplating 
insolvency is not altered by his shutting his eyes 
to the amount of his debts — such persons might 
be regarded as being in so reckless a state ae to 
be always contemplating insolvency as an event 
likely to take place. Held, further, that in such 
circumstances it is not a payment or alienation 
'* in the ordinary course of business " (Section 86 
of the Ordinance) to give a mortgage bond to 
cover a debt already incurred in a trade traDS- 
action. Thrashes Trustees y.Balfe Bros.,— JL^l^ 
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ComiraeiSoii of Law.]— The 84th Section of 
the InBolTent Ordinanoe, as to contemplation of 
insolTenoj, has to be construed strictly. The 
86th Section, nrotecting alienations in the usual 
eoone of trade, must be read liberally. Both 
seoticms are to be construed in favour of the 
creditor. [Per Gonnob, J.] Goulden^s Trtutee 
T. Hartley,— PMp., 88. 

CootemplatioB of InsolYon^— Intention to 
PrefeF — General PrinolpleB.j — ' ' Contempla- 
tion" of insolvency means " expectation." There 
is no undue preference unless at the time of 
payment the insolvent made it *' in view of and 
in the expectation of a supervening bankruptcy, 
and in order to disturb what would be the projper 
distribution of assets under tiie bankruptcy." The 
intention is not only one of fact, but being a 
question of intention, must be arrived at by con- 
sidering the probable motives which would 
influence the person making the payment towards 
making it, or retaining the money in his own 
possession. {Thurbum v. Steward, 7 M.P.C., 
M.S., 333, followed.) SutUm's Trustees v. 
Meniek db Co.,— XH., 144. 

In an action brought to set aside a bond as an 
imdue preference under Sections 90 and 92 of 
the Insolvency Law, 1887, Held (Oallwet, G. J., 
dubUawU) : That the presumption of contem- 
plated insolvency raised by the 104th Section of 
the Law, did not remove from the plaintiff the 
onus of proof or the duty of proving his case at 
the trial of the action. lb. 

If a debtor sells property, the purchaser for 
fair value does not come within the provisions of 
the Insolvencv Law as to undue preference. In 
like maimer the mortgage of property by a debtor, 
for fair value, to a bank advancing money, is not 
Boffident to constitute an undue preference. 
There can be no such preference unless the 
debtor at the time knew himself to be in a state 
d insolvency and that his early stoppage or 
faQore was morally certain. London and South 
African Bank v. James* Trustees,— 1QQ9, 129. 

Where a debtor in giving security does so as 
yielding to real pressure on the part of the 
creditor, he is not, within the 84th Section of the 
Ordinance, intending to prefer that creditor, 
because he acts under a different controlling 
motive. Similarly, payment to a creditor under 
a judgment obtained by him against the debtor 
is not within that section. To bring a case 
witiiin the 84th Section the security must be 
given in reepect of a past debt ; if for an advance 
of money then made, the case is not within the 
section. It is not enough that the debtor con- 
templates sequestration ; he must also intend to 
prefer the creditor to whom he gives the security. 
The fact that a creditor thinks his debtor's 
oreomstanoes are embarrassed will not of itself 
bring a case vHthin the 84th Section. Standard 
Bank v. He$s*s TrusUe,—lS76, 29. 

When a debtor's affairs are hopelessly insol- 
vent, the Court may have judicially to conclude 
that he contemplated sequestration. But, semble, 
that would not be so when, though without 
eapttal, the debtor has been going on in that way 
for a ooDsiderable time. Id. 



Shortly before insolvency, the debtor, being in 
embairassed circumstances, paid certain cheques 
to his father. The latter had often lent his son 
sums of money, and it appeared that the cheques 
in question were partly given in respect of a 

Srevious advance to meet the wages of the 
ebtor's labourers, repayment of which, by means 
of the cheques in question, had then been pro- 
mised. Held : That, as to the difference between 
the sum advanced and the sum returned, the 
cheques having been given at a time when the 
debtor was in insolvent circumstances and con- 
templated insolvency, there was to that extent an 
undue preference. As to the remainder, the pay- 
ment could not be set aside. Harding*s Trustee 
V. Harding,— U., 168. 

To bring a case within the 84th Section of the 
Insolvency Ordinance, the insolvent must not 
only contemplate insolvency, but he must also 
intend to prefer. If the Court can see another 
and an innocent motive influencing a man's 
mind, it will not attribute aiv improper motive. 
Where a debtor had allowed his mortgagees, 
under a notarial bond hypothecating goods, 
wares, and merchandise, to take possession of 
cash and book debts, the proceeds of such goods : 
Held, that as the insolvent knew that the goods 
were bound, he might reasonably consider that, 
in substance, the prices obtained for them were 
bound also, and his intention might, therefore, 
be to comply with his engagement, and not to 
give a preference to the mortgagee. Payns* 
Trustee v. Bank of Africa,— Y., 231. 

The debtor had taken accommodation paper 
from a friend and had suffered losses and incurred 
liabilities which caused him to be embarrassed 
and pressed by his creditors, to such an extent 
that he was not in a position to pay his debts. 
Under these circumstances, having been for 
several months on the brink of insolvency, he 
gave a bond to one of his creditors, to secure past 
advances. Held: — That the bond had been 
given in contemplation of insolvencv and also 
with the intention to prefer, as the debtor must 
be taken to intend the necessary result of his act 
in giving security, i.e., a preference of one 
creditor over others. Laatz*s Trustee v. Van 
Rooyen,—YlII., 280. 

As it is impossible to look into a man's mind 
to ascertain whether he contemplated insolvency 
at a given period, it is necessary to judge of this 
from the circumstances at the time. A debtor 
must be taken to intend the necessary conse- 
quences of paying one creditor in full. Harding*s 
Trustee v. Harding,— JI., 168. 

^ Joit and Valuable Consideration " — 
" Usual Course of Trade.*!— It is no defence 
to an action for defeating a deed as being within 
Section 83 of the Ordinanoe, to aver that it was 
executed in good faith unaccompanied by valuable 
consideration. Fuller's Trustees v. Fuller, — 
IV., 37. 

Where the security is given in the ordinary 
course of business, the case comes within the 
86th Section of tiie Ordinance which protects 
such a transaction unless there is ooUusion. 
Standard Bank v. Heu*$ Tnuteet,— 1876, 29. 
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Where the debtor had g^ven a bond as seoxxrity 
for past debts and on the farther consideration 
of Ids creditor's promise to supply goods in the 
future, such goods having in fact been supplied 
and payments made on account after passing the 
bond ; and where there had been a bona fide 
demand for security and a bona dde negotiation 
as to the character of the security. Hkld, that 
the bond was given for just and valuable con- 
sideration and was not void under Section 90 of 
the Insolvency Law ; the mere fact that at the 
time of giving the bond the whole of the debtor's 
property was not sufficient to pay the whole of 
his debts not being enough to render the bond 
null and void. SuUon*i Tnutee$ v. Merrick dt 
Co.,— Xn., 144. 

The words *' bona fide" in Section 90 of the 
Insolvency Law, 1887, mean without fraud or 
fraudulent preference, not contra legem aut bonoi 
mores, " Just and valuable consideration " in- 
dicates payments made for a security given for 
previous debts as distinguished from a voluntary 
bond or covenant without value. The intention 
of the law is to protect payments made by a 
merchant to his creditor. lb. 

A bond given to seonre payment of a debt being 
for the purchase price of goods supplied to start 
the debtor in business and also as security for 
payment of the price of goods to be supplied in 
the future ; Held, where the surrounding facts 
showed that there was not at the time an expecta- 
tion of supervening insolvency, not to be an 
undue preference within the meaning of the 92nd 
Section of the Insolvency Law 1887. lb, 

A debtor, as security for money to be advanced, 
executed a deed of sale of certain boats to a 
banking company. There was no delivery of the 
boats. The debtor became insolvent. 

Held : —That the sale having in fact been 
effected and intended as security for money to be 
advanced, and to make it a good security, and as 
far as possible to pass the property in the boats 
to the persons advancing the money — not bv way 
of sale, but by way of security as in an ordinary 
case of pledge -r- in these circumstances, the 
pledge prevailed against general creditors, though 
there was no delivery. London and South African 
Bank v. James' Tru8tees,^l&&9, 129. 

Plaintiff, the ohrator of an insolvent estate, sued 
the defendants for the value of certain cattle, <feo., 
alienated to them by the insolvent and claimed 
to be an undue preference. It appeared that the 
insolvent had purchased goods from defendants 
which he had paid for, partly in cash and partly 
by the cattle in question, shortly before his insol- 
vency. The goods were debited in defendants' 
ledger to plaintiff, though in the rough day-book 
they appeared as " on consignment," these entries 
being referred to in the ledger entries in accord- 
ance with defendants' usual practice. There was 
evidence of a custom among merchants to hand 
goods to traders on consignment, to be sold and 
paid for by cattle, <3fcc., the proceeds of the 
venture : — Held, that this was not an undue pre- 
ference within the 85th Section of the Ordinance. 
The books must be tc^en to show the transaction, 
not according to what accountants speaking as 
skilled witnesses, might consider the proper way 
io kaap Iton, bat ^qooiding to what the books 



showed to be tiie practioe of the finn whiflh ap- 
peared to be a usual one. Milkr*s Curator v. 
Nathan Pro*.,— VU., 125. 

At a time when the debtor was in diffiooltiei 
from the pressure of his creditors, there being 
several judgments against him, one of the 
creditors, after threatening legal proceedings, 
agreed to purchase produce in part satisfaction of 
his claim, taking a bill tor the balance. At the 
time of this transaction, the debtor had other 
goods in his store which he might have sknilarlT 
disposed of to his creditor : — Held, that althoogh 
the debtor was in difficulties, there was nothing 
to show that he " contemplated " sequestratioa, 
from which the Court could assume an intention 
to prefer, nor was the arrangement a coUnave 
one, it having been made bona fide and in the 
ordinary course of trade with a hostile creditoL 
Qoulden's TrustA v. Hartley, —Phip., 38. 

Pleading.]— Pl^^^s' declaration set forth the 
fact of an msolvency and of their confirmation as 
trustees, and averred that, when in embarraseed 
circumstances and contemplating the sequestra- 
tion of his estate, the insolvent, intending to pre- 
fer defendants and others, executed a deed (at- 
tached) assigning all his estate to be devotee to 
the payment of defendants and others preferen- 
tially, and then for payment of the creditors 
generallv ; that defendants, under such deed, re- 
ceived the sum claimed and at a time when the 
insolvent's liabilities fairly calculated exceeded 
his assets fairly valued, in excess of the sum 
claimed ; Held, on exceptions, that this dedan- 
tion disclosed a sufficient cause of action, there 
being no necessity for a recital of the speeifio 
clauses relied on. Winter's Trwstees v. JJaikUey 
tt Dwon,— 1867, 189. 

Qnettloiii for Jary.l— The questions speei^ 
for the jury under sections 88, 84 and 86 of the 
Insolvency Ordinance laid down bj the Ck>nrt— 
Maritzburg Auction Co. v. Handliy dt Diaos^-^ 
1867, 226. 

Asiigiuiieiit of BiMinen.}--A debtor, <m «te 
24th April, executed a deed assigning his business 
upon certain trusts. The deed was not registored 
in the Master's office. On the llth May, a jnds- 
ment creditor obtained against the debtor an order 
of sequestration which became final on the lal 
July. Both before and ^ter the date of the pro- 
visional order, the assignee had made payments 
to certain creditors, the latter payments being in 
pursuance of an order of Court authorising the 
assignee to carry on the debtor's business : Hold, 
(per Cope <& PmiiLiPS, J.J.), That ae then was 
nothing to show that the payments under t^ 
deed had been made fraudulently, and as it 4id 
not appear that there had been oonten^^lation ctf 
insolvency, or an intention to prefer, the ass igne e 
was justified in making the payments and the 
charge of undue preference could not besnati^ied^ 
Per Habdino, C.J., diss.:— The assi^^oment wa0 
an imprudent, improper and rashprooeedinff and 
one that affected the creditors. Tne order there- 
fore should be refused. In re JTiwier,— 1667, 
132. 
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inde and moTable assets, In oonsideratiozi of a 
giuurantee being given for payment of other 
pressing creditors. Tlie bond was registered 
nearly a year after ezecation, and at a time when 
the debtor was in difficulties and had called a 
meeting of his creditors to consider the position. 
Upon the day after registration of the bond, the 
bondholder took possession of the mortga^ 
assets, and seven weeks later, the debtor, having 
incurred trade debts to a large amoont since t^e 
execution of the bond, and having against him 
several judgments, snrrendered his estate. 
Held :— That the bond was an undue preference 
and should be set aside. SoolamatCs Trustee v. 
Mamogee dt Co.,— XII., 192. 

Cetiioii of Life Insurance Policies— Paat 
Idrancet.] — The cession by a debtor of life 
insoranoe policies. Held, not to be a valid 
groond for opposing an order of discharge, where 
it appeared that the policies, which were of 
small present value, had not been proved in the 
estate, had been ceded fifteen months prior to 
insolvency, and at a time when the debtor had 
not contemplated insolvency ,such cession having 
in fact been made to secure repayment of ad- 
vances made to the debtor by a relative many 
years before, and in consequence of the debtor's 
inability to keep up the annual premiums. In re 
DOl d Co.,— 1867, 137, 153. 

Ixoeu of UabUitiec Orep iMetf— Mode of 

Calenlatlon.] — In estimating the assets of a 
debtor for the purpose of ascertaining whether or 
not his liabilities exceeded his assets under 
Section 90 of the Insolvency Law, the debtor's 
business should be valued as a going concern, it 
being so at the time of giving the security sought 
to be set aside. 8utton*s Trtutees v. Merriekt — 
Xn., 144. 

Ptttare LiabfUtleB.]— Future rent to accrue 
under a lease is not a **hability" within the 
meaning of Section 83. To satisfy that term, 
there must be " debitum in prouentit*^ though, at 
times, " Bolvendum in futwro,^* Midgley^t 
Trustees v. BaUance db Letchford,—Y., 809. 

** Pretended SalcT— Where the jury had 
found that a sale bv the debtor was a pretended 
one; Hsld, that the verdict should not be set 
aside because the judge had not directed the jury 
that the insolvent circumstances of the vendor 
were material. Wright v. Tewiant,— 1870, 78. 

Oharge on Salary.] — If the debtor charges his 
salary for the benefit of creditors, and not by way 
of a fraudulent preference, a subsequent insol- 
▼eocy will not, semble^ set aside the arrangement. 
hgne dt Co. v. OrcAar<f,— 1872, 103. 

TraanetioBi between Hmbaai and Wife, 
proteoied and otherviie.]— See also Husband 
atoWifi. 

•ill.] — Qikere— Whether trustees of an insol- 
vent spouse's estate can reclaim gifts between 
husband and wife which do not come under sec. 
^ of the Ordinance as having had the effect of 
makkg the donor insoltent? In le WUUams,— 
VL,«0. 



Inlardiet Igaimt Itettiom]— It tmoflphred 
at the debtor's examination that he had drawn 
a sum of money from a bank and had given it to 
his wife. The money had been invested in land 
and on mortgage, and the mortgage b(md had 
been ceded. The creditors decided upon an 
action to recover the donation, and it was feared 
that further cessions would be made so as to de- 
feat the creditors: Hsld, on the trustee's a^- 
cation, that there should be an interdict agsdnsgt 
further oession of or parting with the bonds and 
against any transfer or modisage of the land. In 
re Odkes,—!!,, 88. 



XI. AflSIOMiailT AMD CoMPOsmoH, ^. 

AssignmewL 

Creditor not Party to Deed.]— AppUoatioa 
to continue provisional interdict P. was in- 
debted to W. for work and kbour on a sugar 
Willi on P.'s farm held under lease. P. becoming 
involved, assigned all his property to H. and B. 
in trust, to apply the pooeeds in payment of 
expenses of the trust, and then to pay mortgagees 
and then the other creditors, piurties to the 
deed, in the same order as imder fiequestration. 
W., before this assignment, had obtained judg- 
ment for d&86 against P. in the Magistrate's 
Court for the above demand, as for wages, but 
had not taken out execution until after the 
assignment, when nuUa bona were returned. 
P.'s property assigned to the trustees consisted 
of immovable, property, all of whi(^ it was stated 
was mortgaged beyond its value, except a small 
quantity not mortgaged; also of the leasehold 
and the machinery, and some furniture, which 
latter the trustees had given up to P.'s vnfe. 
The trustees, H. and B., upon the assitpunent, 
were put into possession of the immovskble pro- 
perty, and they had sold all the proper^, and 
the unmortgaged inmiovable property had been 
transferred to the purchaser. W. had known of. 
but not executed the deed. The provisional 
interdict had been granted against the trustees' 
parting with the proceeds in Uieir hands to the 
extent of W.'s demand. The Court (Hasdino, 
C.J., dissenting) refused the application, with 
oosts. Per Habdimo, C.J. : The property having 
been hnproved by W., and the trustees having 
given away the furniture, W. was entitled to 
have the interdict continued. Per Conkor, J. ; 
The property having been effectually assigned to 
the trustees or to the purehasers from them, W. 
had no right against them so far as they repre- 
sented P.'s creditors; and the property being 
insufficient for the creditors, W.'s rights against 
P. were of no avail in this application. Pet 
Phillips, J. : Any lien of W. on the machinery 
was lost by what had taken place. WiUis v. 
Ho/wann,— 7th July, 1868. 

Private AMl^nmeni— Cession of Property.l 

—A debtor may not cede a bond lOready assigned 
to trustees on the ground that the latter have 
refused to pay certain debts as required by the 
deed of assignment Pinson v. Marine Insurance 
Oo.,— 1867, 218. 

Prlrate Issignment— Release— Ca4ebtors.] 

— Plaintiffs, bankers, held a promissory note 
made by defendants, in favonr of A.| a member 
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of defendAnts* finn, which consisted of B.and A., 
the note being given for a private debt of A.'s to 
the plaintiffs, who, however, were unaware of 
tke partnership. A. and B. having dissolved 
partnership, B. repudiated the note, and A. there- 
after assigned his estate privately, on condition 
of receiving a release from his liabilities. The 
assignment deed was signed by plaintdfts, but 
they only received a dividend on other debts, that 
on the note being reserved, but unclaimed. 
Plaintiffs contended that as they had signed the 
deed as creditors, not upon the note, but for 
other debts, the release did not extend to the 
note. A. renounced all benefit under the release 
as far as the note was concerned. Neither de- 
fendants nor B. had signed the deed. 

Held: That as A. had consented that the 
release did not apply to the note, it might be said 
that the release to A. need not have operated in 
favour of B. But as the deed itself was silent 
as to that, a particular debt, not excluded by the 
deed, could not be freed from the operation of 
the release which was granted to A. by the 
plaintiffs. 

Held, therefore, that plaintiffs could only re- 
cover, in respect of the note, the dividend reserved 
thereon in ^e assignment deed. Natal Bank y. 
BanfiOd dt Co.,- VI., 178 

Creditor's private assignment deeds must be 
regarded rather as contracts among themselves 
than between the debtor and any particular 
creditor. If a particular debt be reserved from 
the operation of the deed, this must be known to 
all parties to maka the reservation operative. lb. 

Effect of Deed — Release of Debtor — 
NoYation.] —An assignment by which the debtor 
is fully released from his debts, constitutes such 
a novation of the debtor's obligations as to dis- 
charge sureties therefor, on the principle that a 
deed which deals with and discharges a debt 
necessarily deals with and discharges the liability 
incurred by way of a collateral security for the 
debt. Murray dt BurriU v. Buck and another, — 
1870, 146, 165. 

A deed of assignment under Laws 21, 1868, 
and 11, 1869, contained a condition to the effect 
that the creditors thereby released the debtors 
from all liability to them. Held : — ^That it was 
doubtful whether the provisions for rehabilitation 
applied to such a deed of assignment, as there 
was no occasion that they should, future property 
not being liable to cieditors. South African 
Loan, dtc, Agency v. Birkett,—\l., 77. 

Surety.] — The fact that a surety has as a 
consenting creditor signed a deed of assignment 
entered into by the debtor does not prevent his 
discharge as surety. Murray dt BurriU y. Buck 
and another,— ISIO, 146, 166. 

Delivery of IsietB to Tmitee.]— The trustee 
is the proper person to receive moneys due to an 
assign^ estate. Where there had been three 
successive deeds of assignment to the same 
trustee, though not executed by the same 
creditors and differing in their provisions: — 
HifiiiD, that the Court could authorise payment to 
the trustee of dividends and share certificates 
held by the assignor, without prejudice, as against 
the trustee, to the rights of creditors or others 



claiming under the deeds, or otherwise, agaiosi 
the assignor. In re AcuU, — 1871, 6. 

JLrrangemeiit with Secured Creditor.]— A 

mortgage creditor of the assigned estate of a firm 
made an arrangement with one of the partners, 
who was con^uing the business on his own 
account, that the latter should buy the proper^ 
at as low a price as possible and execute a fresh 
bond in the creditor's favour, and for the full 
amount of his claim. The property was sold for 
a small sum, but the creditor was ranked con- 
currently in the first account for the difference 
between the purchase price and the full amoont 
of the bond. The bond having been passed 
prior to Law 27, 1863, the creditor sought to be 
ranked in the second account as a preferent 
creditor on the general estate for sudi balance. 
Held : — That the mortgagee was bound by the 
arrangement and could not claim such a pre- 
ference. The Court, however, does not favoor 
arrangements of this kind. In re Handley ^ 
Dixon,— 1Q72, 63, 69. 

Carators.]-^See also Tbustbbs, dte., «t^»ra), 
Curators appointed of an assigned estate where it 
appeared that the trustees were insufficiently re- 
presented in the Colony. In re Cooley dt Co,,— 

1867, 240. 

Time for Filing Deed.J— An application for an 
order extending tne penod for filing a deed (d 
assignment requires notioe to the creditors who 
are affected thereby. In re Acutt,—IQ69, 84. 

Time for Filing extended by the Gonrt]— 

In re Player db Wheeler, —im^, 206. 

Where, owing to the intervention of Court btoli- 
days, the assignment deed had not been tendered 
for registration in the Master's office within the 
time allowed by Law 21, 1868 :— Hi^, that the 
Court had no discretion under that Law to autho- 
rise registration after the time. In re OdeU,—^,^ 
32. 

Second Issignmenil— Where a debtor had 
assigned his estate, but before registration of the 
deed had executed a second deed of assignment 
under Law 21, 1868, the Court declined to set 
aside the second deed at the instance of a creditor, 
but allowed the latter to bring his action, without 
prejudice to the defendant pleading as he mi^t 
be advised. In re ilcuM,— 1869, 118, 163. 

Objectiona to ^eed.1— The party objecting to 
a deed of assignment snould have notice of an 
application for an order allowing the deed under 
sec. 8, Law 21, 1868. In re Bnnim,— 1869, 162. 

Attestation of Schedolet to Deed.]— The 

affidavits as to the amount of debts and number 
and value of assenting creditors should be sworn 
to by the assignor where there are objectionfl to 
the deed. lb. 

The debtor refused to supply the particulars 
necessary for the statutory schedules : — Sbmbue, 
there is lathing in the Assignment Laws (Nos. 21, 

1868, and 11, 1869), or the Bules of Court, to 
prevent a person o&er than the debtor attesting 
the schedules to a deed of assignmeai In xe 
Mayo,—y., 168. 
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A debtor, after ezeonting a deed of assignment, 
ehan^ his mind, and refused to sign, or famish 
matedals for, the requisite list of creditors and 
SBsets. Held:— That the legislature intended 
that a person, other than the debtor, such as a 
managing clerk, having access to the debtor's 
books and knowledge of his affairs, should act as 
a representative of the debtor and be empowered 
to furnish and attest the necessary schedules. 
Held, however: — That where the schedules had 
been attested by an accountant who had not suffi- 
dent means of information, this was not enough 
for effectual registration. 16.,— V., 189. 

Bme^B Immigratioii Scheme— Vesting in 
inignees.]— The 142nd section of the English 
Banlmiptcy Act, 1849, only vests in the assignees 
lands to which the bankrupt is entitled and all 
disposable interest therein, according to the law 
of the country or colony in which it is situated : 
— Hkld, that this did not include lands in Natal 
of which, under his immigration scheme and the 
Laws relating thereto, Byrne was merely a trustee 
for others and could not have '* disposed of" for 
the benefit of his creditors. Lamport v. Colonial 
Government, — 1876, 13. 

Traitee's Remnnepation.] — Accountant's 
work necessarily performed for the benefit of the 
creditors before the date of assignment may be 
allowed in the liquidation account. So also the 
cost of preparing circulars prior to the assign- 
ment, but not while the estate is in the trustee's 
hands. No charge is allowable for preparing the 
account, this being covered by the trustee's com- 
mission. Where inmiovable property has been 
sold prior to assignment, the general rule fixing 
2} per cent, applies, though a special allowance 
may be authorised. In re Wheeler,— I., 189. 

Execution of Deed— IsBent of Majority of 
Creditors.] — To enable a deed of assignment to 
be registered, it is necessary that the written 
assent of the requisite majority of creditors 
should be given before registration. In re Mayo, 
v., 189. 

Undae Preferenee—Trostee.]— Where there 
was some ground for believing liiat an undue pre- 
fo-ence had been given to a bank, the Court de- 
clined to allow a deed of assignment in which the 
manager of the bank had been appointed trustee. 
In re Bnwm,— 1869, 167. 

Partnership Firm— Liability of Partners.] 

—Plaintiff dauned from defendant, a partner in a 
finn the estate of which had been assigned, the 
amoont of a debt due by the firm, there being no 
assets to meet the claim. The plea relied on a 
clause in the deed of assignment whereby the 
debtor's firm was released from all liability to its 
creditors. Plaintiff excepted to this plea, on the 
ground that an assignment and liquidation, by 
arrangement, of a firm's estate, did not discharge 
A separate partner in such firm or his separate 
estate from liability for debts of the firm, 
Hild: — That the exception should be over- 
bed and the defendant absolved from tiie 
instance. Hbld, further: That, although 
deeds of assignment and those bound by them, 
are, by our law, brought within the provisions of 
the Insolvent Ordinance, which preserves the sepa- 
rate liability of partners for the firm's debts, never- 



theless the partners' several liability for the firm's 
debt was at an end, the firm's liability having been 
extinguished by the discharge contained in the deed 
of assignment — and while by our law, a partner 
was liable in solidum for his firm's debts, there 
being, in this case, no longer a liability of the 
partnership, the ground for the partner's in solidum 
liability was cut away. 8. A. Loan^ <&e,, Agency 
V. BirkeU,—YL., 77. 

The Law 21, 1868, regukting deeds of assign- 
ment, is applicable to the estate of a firm. Id. 

Certain property leased to two parties jointly 
was held by the assignee of the estate of one of 
the partners, the other partner being absent from 
the Ck>lony, and the assignees proposed to distri- 
bute the proceeds of this asset among the creditors 
of the assigning partner. A creditor of the firm 
had 18 months before interdicted payment of the 
moneys, but had taken no further action. He 
now claimed that the proceeds should be distri- 
buted among the creditors of the firm. The 
Court disallowed the claim, without prejudice to 
the creditor's action. In re Williamson, — YI., 
229. 

Trostee — Liability.] — Where in an action 
against the trustees of an estate there had been 
a consent to judgment against them in that 
capacity : — Held, that the defendants were not 
personaUy liable. Natal Bank y. Scott and 
others,— VI., 266. 

Trustee— Statutory Term]— It is incorrect 
to speak of an '* assignee " under the Insolvency 
Laws, the statutory term being "trustee." 
Matterson Bros. v. Doig, — VII., 157. 

Trustee— Remuneration— Disallowanoe] — 

The Rules of Court of the 20th July, 1875, as to 
disallowance of trustee's remuneration and filing 
accounts, do not apply to assigned estates. In re 
Wood,— XI., 77. 

Issent of Forei^ Creditors to Deed.]— On 

an application for an order authorising registra- 
tion of a deed of assignment under Section 8, 
Law 21, 1868. it appeared that several of the 
creditors without whose assent a statutory 
majority could not be obtained, resided in London 
and other places abroad. Notice having been 
given in t^ms of the section calling upon 
creditors to notify within fourteen days if they 
dissented, the Court granted the application, 
expressing, however, an opinion that the notice 
seemed quite inadequate unless on the supposi- 
tion that the foreign creditors had local agents. 
In re Francis Ensten <& Co.,'-'YIl., 62. 

Lease— Ri^ts of Lessor— PriTate Deed.]- 

Where a lessee assigns his estate by private 
deed, including therein his interest in the land 
leased, the lessor is, semble, entitled to sue the 
asignee for rent, even though the plaintiff be not 
a party to the deed. Potter v. Wii:helm db TerryU 
Trustee,— VU., 75. 

Balance of Estate.]— Applicant assigned his 
estate in 1864, He suDsequently became insol- 
vent, but was rehabilitate in 1868. He now 
applied, with the consent of his assignees and on 
due notice to the insolvency trustees, who did not 
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oppose, for payment io him of a stun of money 
remaining in a bank to the credit of the 
asignees: — ^Held, that as the trustees did not 
object, the order might be granted as prayed, the 
bank being entitled to deduct the costs of their 
appearance in Court. In re Pottery— YL, 125. 

SeqnestFation of ABsigned ^Estate— Effect 
of.1 — F., a tinsmith, executed a deed reciting his 
inability to pay his debts, and assigning all his 
property and demands as specified in the 
schedule, to S., to pay all persons, then his 
creditors, pro rata^ and he executed a power of 
attorney to S., to sue for the debts due to him 
(F) ; by an agreement dated six days after this 
assignment, and expressed to be between S. and 
the creditors signing the same, the latter agreed 
to adopt the former deed for payment pro rata of 
**all the creditors." F. having subsequently 
quarrelled with S., made a voluntary surrender 
of his estate as an insolvent, and the Sheriff 
seized the goods comprised in tiie schedule of the 
assignment to S. A Judge in Chambers, after 
the sequestration but before the appointment of 
creditors* trustee, ordered the property to be given 
back to S. upon his giving security, and applying 
to the Coiirt for confirmation of this order ; this 
application being made before the appointment 
of trustees, the Court (Haboing, C.J., absent) 
confirmed the order in Chambers, unless cause 
was shown to the contrary before the last day of 
term. Application was now made on behalf of 
the creditors' trustee and the insolvent to set 
aside the order. The Court (Habdino, C.J., 
dissenting) refused the application with costs. 
Per Habdino, C.J. : Under Section 46 of the 
Insolvent Ordinance (1846) the goods comprised 
in the assignment to S. passed under the seques- 
tration to the trustee of the insolvency, and the 
assignment and power of attorney by F. were 
thereby defeated. Per Connob, J. (Phillips, J., 
concurring) : Section 46 only applied to F.'s 
interest under the assignment subject to the 
claims of the creditors for whose benefit it was 
executed ; that any effect of the sequestration to 
defeat the assignment or power of attorney could 
only be under provisions of the Insolvent Ordin- 
ance, so directing ; that there was no such pro- 
vision, and that this transaction was within the 
exception in Section 83 of the Ordinance. In re 
Fysh, 1st AprU, 1863. 

See also Debtob's Petition. Who may and 
may not become insolvent, supra. 

Debt not Appearing in Deed.]— Interdict 
granted and upheld against payment of a promis- 
sory note in favour of an assignment debtor, such 
note being alleged to, be for a debt due at the 
time of the assignment and not appearing in the 
deed, though this was disputed. On the matter 
going to trial, the Court neld that the trustees 
had not proved that the liability did in fact exist. 
In re Doig d: Matterson,—YlI., 108, 167. 

Intereits of Minopt.]— Where an estate in 
which minors were interested was insolvent and 
it was represented that it would be for the benefit 
of creditors that there should be an assignment, 
the Court ordered that, upon the Master being 
satisfied that the assignment would be beneficial 
to the minors, he might oonsent thereto on their 
behalf. In re Van iiooyen,— YUI., 84. 



Trantfev of Laad to iMigBae.]— Unteli^w 

21, 1868> the donUnium in the property indnded 
in a deed of assignment, does not, by the mere 
execution of the deed, pass to the trustee, bat 
transfer has to be obtained. In re WinUrboer, — 
Yin., 113, and IZ., 43. 

— Duty on. — See Tbansfeb Duty. 

Title to Land.]— Section 7, Law 27, 166a, 
provides that the trustee, when anthoriBed by 
resolution of the creditors, shall transfer to » 
mortgagee, in full or part satisfaction of his 
claim, the bonded property, Held : — ^That the 
absence of such a resolution precluded a petition 
by a mortgagee for transfer under Law 16, 1869, 
inasmuch as the trustee, to whom the prc^mty 
had first to be transferred, had not a good title, 
the creditor's oonsent being ingnflftnient. Ih. 

Inspection of Docnmenta— Party to Deed.] 

— The applicant had formerly been a partner 
in an assigned partnership estate, but had 
retired prior to tiie assignment. He had 
executed the assignment deed as a creditor, 
but had not proved his claim, there being an 
agreement that it would be met out of 
any surplus after payment of the general creditors. 
He now asked for authority to examine the 
trustee's books and documents, being of opinion 
that the accounts filed, some of which had been 
confirmed, were imperfect, Hkld:— That inas- 
much as the applicant was named as a cestui 
que-trust under the deed of assignment, he was 
entitled to an order for inspection, but only as to 
matters not included in the confirmed aoconnta 
which were res judicata, Seublb : The applicant's 
claim to a surplus was rather that of an owner 
than a creditor. In re Whipp^ QratU db Co,^ — 
XI., 8. 

Seonred CFeditor— Voting Power. ]— The 

proviso to Section 163 of the Insolvency Law, 
** that in all matters affecting the propexty over 
which any such secured creditor may hold 
security, or lien, the said creditor shall be 
reckoned in number and value for the full 
amount of his claim," Held, to eippower a 
secured creditor of an assigned estate to vote to 
the full extent of his claim on a resolution 
authorising proceedings for setting aside his 
security, and also upon a resolution as to the dis- 
posal of the assets included in such security. In 
re Egner,—XlV., 287. 

Deed of Liqoidation— RegistratioB.] — A 

deed, tendered to the Master for registration, 
assigned the debtors' estate to liquidators and 
released the debtors in respect of the partial to 
the deed, who alone were bound thereby and who 
did not constitute a majority in number repre- 
senting three-fourths in value of the oreditore. 
The deed made provision for the adjustment ol 
the claims of other creditors, not parties to ii, 
who might afterwards come into the arrangement, 
and for payment in full of the claims of certain 
other persons, Held, that such a deed was proper 
for registration by the Master under Section 161 
of the Insolvency Law, 1887. In re 8ava§4'<lt 
HiU and ofAm,— XIV., 188. . 
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Gampotkioti Deed* aitd ArroMgtmmtB^ 

BMUt of CpedUton.}— Where an insolvent 
Wd been reinyested with nU estate oonditionaUy 
vpoQ the paymeBt of a oomposition, Hjeld, that 
ike stipolated payments having fallen into arrear, 
it tested with ihe oreditors if Uiey saw fit, to sue 
the debtor for the eomposition, bat that the 
Master had nothing to do with the matter. In 
re CorteW,— 1867, 184. 

OMidMMMl Own y gOM i iw Oondttton Pn- 
Mdeal — Pleading.] — Defendant agreed to pay 
Ti. 6d. in the £ to unseeored creditors, upon the 
estate being released, and upon the insolvent's 
landed property being vested in the defendant. 
Held: — That plaintiff, one of the creditors 
agreeing to this arrangement, was not entitled to 
bis div^end ontil the condition as to transfer of 
knd had been folfilled. The mere averment in 
the declaration tbat the land had been offered 
ms insofficient. Heyi v. Tyrrell,— 1810, 89. 

Bepapaie Ri^ of Action.]— A single creditor 
oan sae alone for the amount of a composition 
doe to him under an arrangement between an 
insolvent and his creditors. lb. 

Stay of Proceedings.]— Upon an application 
to stay insolvency proceedings pending arrange- 
ments in progress for a composition, the Master's 
ovtifioate that a sofficient number of creditors 
have assented most be prodnoed. In re Hirst, — 
XL, 141. 

PftiTaio Seed— ^ifoei ot]— Phuntiffs sued on 
a promissory note, the defence being that the 
debtor had assigned his estate by a private deed 
of composition signed by the plaintiifs who had 
received payment of the composition agreed upon. 
There was a ooonter averment by plaintiffs of an 
imdne ]^reference: — ^Hkld, that the compounding 
creditors eonstituted a valuable consideration 
among themsdves, the deed being Innding on all 
the oieditors signing it, whether a majority or 
not, and ereatang a oomplete novation of &eir 
claims. Provisional judgment refused, there 
being nothing to show an undue preference. 
Waller dt Co. v. WoUer db Co,,— IX,, 65. 



XIL Effbct of thb Ordeb of Sbqubstbation. 

Acticn against Debtmp.1— Application for pro- 
visional sentence against the maker and endorser 
oi a promissory note. Counsel for the plaintiff 
stated that the endorser's estate had been surren- 
dered since the service of summons, and the 
attention of the Court being called to section 23 
of tbe Insolvent Ordinance, 1846, provisional 
seotenoe was only granted against Uie maker. 
Bon V. jrcOyttoJ,— May 8rd, 1864. 

The insolvency of a debtor does not bar a credi- 
tor secured as mortgagee and assignee of the 
oobter's goods, from bringing an action to enforce 
his deed of hvpothecation by obtaining possession 
of the goods hypothecated and assigned to him, 
or the proceeds of such goods. Piatt v, Escombe 
oixi Rama$ammy,—l,, 89. 

^^eSSrd seotion of the Insolvent Ordinance, 
iiigt^ MtloDa aifuliwt the imolveai upmi te 



sequestration of his estate, does not iwly to an 
action in which judgment has been given prior to 
insolvency. Baker v. Hirst db Co,, — IL, 128. 

Arrest and GIyU Imprisonment.]— The order 
of sequestration, while operating as an immediate 
release of the debtor from civil imprisonment 
without further order (section 28 of the Ordin- 
ance), does not {per Hardino, O.J.), prevent the 
debtor from being again imprisoned if his estate 
yields less than ^. in the £, Jones v. Forbes, — 
1867, 95. 

The surrender of the debtor's estate does not 
justify an order for his discharge from dvil im- 
prisonment until a notice has been served on the 
detaining creditor. Walker v. Robinson, — 1870. 
106. Henwood <t Co, v. Futcher,—y,, 296. 

The debtor having against him several judg- 
ments in a magistrate's court, followed by execu- 
tion, in respect of wages due to his native servants, 
the distress being insufficient, surrendered his 
estate. Subsequent to his surrender, the insol- 
vent was committed to prison bv the magistrate 
under section 4, chap. lY,, Ora. 2, 1860; and, 
after being released, imprisonment was threatened 
under another writ: — Held, that the Court could 
not interfere on an ^x parte application for an 
order to restrain the mag^trate. In re Dupont, 
1872, 1. 

Alienation of Estate — Person *<claimiiitf 
through or nnder** the InsolYcnt.]— Sec. 46 of 

Ordinance 24, 1846, enacted that after the order 
of sequestration, neither the insolvent " nor any 
person claiming through or under him" should 
have power to alienate any part of the estate. 
Held: — That the words "any person claiming 
through or under him," applied to a claim made 
under the insolvent after me insolvency. In re 
Oakes,—U., 3. 

Landlord's Hypothoc]— Section 22 ol the 
Insolvent Ordinance, staying further execution of 
judgments against an insolvent, does not operate 
to defeat an attachment of goods belonging to a 
third party and liable to the landlord's hypothec 
for rent. Baker v. Hirst d^ Co.,— II., 128. 

Judicial Sale.] — The insolvency of the mort- 
gagor, against whom provisional judgment has 
been given declaring the security executable, bars 
a judicial sale (sec. 22 and 28 of the Ordinance). 
As, however, the trustee cannot sell without the 
mortgagee's consent, the latter may make his own 
terms as to commission and otherwise, Pieter- 
vuiritzhurg Diocesan Stutentation Fund v, Nellist, 
-^ VI., 146. 

Execntion Coiti.J— Under sec^on 22 of the 
Ordinance a creditor is entitled to a preference 
for the costs incurred in and about the issue of a 
writ prior to sequestration. In re Macaulay, — 
1870, 21. 

Assigned Estate.— See Abbioniiemt (#ifpra). 

Attachment— Notice to set Aside.— See At- 
tachment. * 

Costs BeserYe4 Prior to Se^aestratloa*— 

9eoClo8X8« 
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XnL BlATiTMTIOW, PbISXBTATIOR Of AMD CaBBT- 

iMO OK THS Ebtatb. — See also Pbopbbtt of 
Inbolybnt tupra, 

1. ReaUiotion. 

OenaiAlly.]— Where it appears that the por- 
dhaser of assets sold by the trustee has not oom- 
plied with the oonditions of sale, the Conrt will 
not, upon motion, dedare the porcdiaser to have 
forfeited instalinents abeadv pidd. In re Palmer^ 
—1867, 176. 

Pottponement of Sale*]-— Befosed by the 
Court ^ough subsequently granted by consent), 
where it appeared that delay would be inconve- 
nient and that the creditor applying had agreed 
to the oonditions of sale. Costs payable from the 
estate. In re Koch,— 1861, 184, 185, 186. 

^ Riie and FalL**]— Expediency of selling by 
the ** rise and fall " referred to the Master. In re 
Zuderberg,—1861, 826. 

Leasehold Property and Leases.]— The in- 
solvent held a house, dto., under an agreement for 
a lease from a time in 1861 to a tune in 1866, the 
agreement referring to a lease to be thereafter eze- 
euted. The insolyent Kecame so in 1862, and the 
trustee had advertised the house, (fee, for sale; Z., 
the lessor, applied in the insolvent matter, for an 
interdict agamst the trustee selling, and for an 
order on him to deliver up to Z. the possession of 
the house, &o. The affidavit of Z. stated, among 
other things, that no charges had been created on 
the lessee's interest. The trustee submitted to the 
Court that the 104th section of the Insolvent Or- 
dinance was not to be construed so absolutely as 
to defeat the insolvent's interest. The Court, ob- 
serving that no case could be within the section 
if this were not, ordered the trustee to give up 
possession to Z. ; Z. to have his costs out of the 
estate. In re Moore, — 18th November, 1862. 

Mortgajfed Property— Sale discharged flpom 
Bond.]— The creditors in the insolvent estate of 
M., deceased, in June, 1866, resolved that a part 
of the property mortgaged to the N. Co. should be 
sold at the expiration of eight months from 1st 
July, 1866, subject to the mortgage, as the N. Co. 
refused to assent to a sale disoWged from the 
mortgage; that, in the meantime, steps might be 
taken to sell the property in England, at a speci- 
fied upset price ; and that the rents of the pro- 
perty should be applied in payment of expenses of 
advertising. The N. Co. subsequently required 
the trustee to sell, in Natal, the property dis- 
charged from the mortgage; the N. Co. had, how- 
ever, also stated that, if the year's interest due to it 
were paid, it would not oppose the resolution. The 
N. Co. now moved to set aside such of the resolu- 
tions as provided for a sale in England and a de- 
lay for that purpose, and diverted the rents from 
the payment of the interest; the rents were not 
nearly sufficient to keep down the interest. The 
Court ordered the resolutions to be altered by 
changing the period of eight months from 1st 
Julv to four montiis (the Company not objecting 
to tnat delay) from that date, unless a year's in- 
terest were paid to the Company within three 
weeks; and, if so paid, the resolutions to stand. 
Fer Habdino, C J., andCoimoBi J. : Thoa^, uader 



Law 27, 1868, Sec. 8, a mortgagee may requires 
sale discharged from his mortgage, he must not 
so require it, coupled with an unauthorised addi- 
tion such as selling in Natal and not in England. 
Also, per curiam, when a first mortgagee whose 
interest is not beinff paid, objects to so long a 
delay as eight months before sale, his objection 
should previ^ In re Morekmd, — Ist August, 
1866. 

A mortgagee must elect whether he wishes his 
security to be sold discharged from the mortgage or 
not. He cannot require the trustee to sell the 
securify alternatively as a whole, free of the bond, 
or in sub-divisions subject thereto. Bothoffi. 
Zeederherg*s Trustees,— 1867, 29. 

' Terms of Payment.] — The trustee of an 
insolvent estate applied on motion for an order 
directing the re-sale of landed proper^ purchased 
by a mortgage creditor, on the ground of failuie 
to comply wiUi the conditions of sale as to pay- 
ment. The bond was for £6,000, and the par- 
chase price £5,400. Hkld, that as it was sought 
to placid the mortgage creditor in a worse position 
than an ordinary purchaser who would have had 
time given to pay, the Ck>urt would not on a 
smnmary application make the order asked for. 
In re Koch,— 1869, 163. 

Sales to mortgagees should be regarded ascaah 
and not as credit sales, interest and commission 
on interest not being chargeable. In re Ferreira, 
—1870, 92. 

A trustee has no legal right to have the pur- 
chase price of immovable property paid into 
Court until he is prepared to transfer the pro- 
perty. In re Koch,— 1870, 162. 

Charges ^against Proceeds.] — Where the 
security only meets the amount of the mortgage, 
the auctioneer's commission, duty, and expense 
of sale are prima facie the only charges recog- 
nisable on the property realised. If there be no 
other assets, then the trustee's commission and 
the Master's expenses may also come out of the 
property. London and South African Bank v. 
Jajn««,— 1870, 19, 92. 

The proceeds realised bv the sale of mortgaged 
landed property, must, subject to the expenses of 
sale, be paid over to the mortgagee. Advertising 
charges, survey fees, and quit-rent come under 
the head of expenses of sale, and when there are 
no assets in the general estate, the trustee's 
commission may be deducted from the proceeds. 
In re Ferreira,— 1870, 23, 41. 

The mortgage creditor of the insolvent estate 
of one partner of an insolvent firm objected to 
the accounts on the ground that his bonds, 
passed prior to Law 27, 1863, were preferent 
over the movable assets of the general estate and 
that commission and other expenses were not 
legally chargeable against the proceeds of sale of 
the mortgaged property, there being sufficient 
assets in me general estate wherewith to satisfy 
them : — Held, that the objections did not really 
apply until the accounts in the individual part- 
ner's estate had been filed. There being no 
" general estate " in that estate, the general 
mort^pEhge olaos^ did not apply, and there beioi 



Digitized by VjOOQIC 



866 



INSOLVENCY. 



366: 



DO other hmd out of which the expenses oonld 
be paid, the objections failed. In re Gray db 
3y«tt,— 1871, 182. 

Im^Yementt and RepaipsJ— The cost of 
repairing and improving the mortgaged property 
oannot be charged against concurrent creditors, 
bat should be paid by the mortgagee, as the per- 
son benefitted. The matter might stand differ- 
ently if tiiere were a surplus above the mortgage. 
Ifaua Bank v. Cockrane.—Ul, (July), 22. 

Oenend Role ms to Bxpeniet*]— If there be 
no other property in an msolvent estate than 
mortgaged property which is realised by the 
trustee, that property must bear the expenses of 
sale, including commission. But if there be 
other property, then commission and the ordinary 
expenses of insolvency are a first charge on the 
unbonded property, the mortgaged properties 
being liable, pro rata^ according to the amounts 
produoed, for any excess. CoUison, Sons db Co, 
?. Bttate IToc^,— 1869, 171. In re AshUm,— 
1869, 184. 

A mortgage creditor, proving his claim, placed 
a value upon the securify, but the trustee 
sold a portion thereof by public auction and the 
auctioneers retained the proceeds against ex- 
penses of transferring a farm in the estate. 
Held: — That the creditor was entitled prefer- 
entially to the proceeds received by the trustee, 
without deduction of commission or more than a 
fair proportion of ex penses* Van Rooyen v. 
LaaU^s Trustee,— YUI., 103. 

Mortgagee's Consent]— There must be a 
consent in writing to the sale of mortgaged pro- 
perty free of the bond. The mortgagee's ratifica- 
tion will not suffice (Law 27, 1868, Section 2.) 
KocVs Trustee v. Van der Byl,—lS70, 117. 

Pleading.]— Law 27, 1863, Section 2, provided 
that a trustee in insolvency should not sell 
mortgaged property otherwise than subject to the 
mortgage unless the mortgagee consented in 
writing to a sale discharged from his bond. In 
an action by the trustee agrinst a mortgagee to 
compel him to give consent to transfer of the 
bonded property free of his bond, the plaintiff 
averred a consent to and concurrence in a sale 
free of the bond, given by the defendant's agent 
at meetings of creditors held both before and 
after the mle: — ^Hbld ^Connob, J., dissentiente), 
that as the law required written consent, the 

Suestion of ratification did not arise. That the 
eclaration was insufficient, in that it did not set 
forth a written consent such as the law required 
as a condition precedent to sale, the acts of 
ratification pleaded being shown to refer to 
another and subsequent sale. (Per Connor, J.) : 
The ratification after sale was such a consent as 
to bind the mortgagee to assent to transfer, and 
tbat therefore the averment of ratification in the 
declaration could not be excepted to. 26. 

Objeetions bv InsolYent.]- Where a petition 
vas presented by the insolvent requesting the 
Court to interfere with regard to the mode in 
^oh the landed propertv was being realised : — 
HxLD, that the petition should be handed to the 
Hsster to be laid before the trostees. In re 



CoidoinlBg Two Bstates.]— The Court will 
not entertain an application made at the instance 
of creditors to conjoin two insolvent estates, the 
trustees being the same in each case, for the pur- 
pose of realising and working the two estates as 
one. In re Maritzburg Auction Co, v. Winter, — 
1867, 107. 



2. Preservation and Carrying on Estate (See also 
Curator, supra). 

Authority given to trustees to spend a sum not 
exceeding £50 a month for the purpose of realis- 
ing, preserving, and converting a growing crop of 
sugar cane. Such advance to be a first charge 
on the proceeds of the crop. In re Netherlands 
Emigration Company, — 1867, 171. 

The practice of an insolvent estate being worked 
by the trustee on behalf of the creditors com- 
mented upon (Per Harding, C.J.). In re Koch, — 
1867, 241, 295, 308, 312, 325. 

Where it appeared that it was for the ad- 
vantage of the estate to manufacture sugar from 
crops on the insolvent's property, and that all the 
creditors consented. Held, that the trustee 
should be given a lien on the crops for the 
expenses of reaping and manufacture. In re 
Netherlands Emigration Co.,— 1867, 171. 

Lease of Land.] — It is for the creditors to 
determine whether or not a lease shall be granted 
over land and growing crops belonging to an in- 
solvent estate. lb. 

Hotel Business.]— The Court will not allow 
the carrving on of an insolvent's hotel business 
for the benefit of his creditors. In re Davys, — 
I., 196. 

Expenses of Working.]- Plaintiffs were the 
holders of a third bond over the lease of a sugar 
estate. The mortgagor having become insolvent, 
it was resolved by the creditors that the trustee 
should carry on the estate until sold, the expenses 
to be a first charge on the property, and should 
obtain advances for that purpose, the market 
being unfavourable for a sale. The estate was so 
carried on for 2J years, without the sanction of 
the Court. No creditor interfered, and the plain- 
tiffs seemed throughout tp have been consenting 
parties to the arrangement. Hbld : — That the 
plaintiffs, having, with other creditors, allowed 
the working of the estate to go on, without inter- 
ference on their part, had to bear the resulting 
loss, which could not fall on the concurrent 
creditors. It was the duty of any person bene- 
ficially interested to have come to the Court and 
objected. The reasonable and fair expenses of 
working the estate came within Section 4, Law 
27, 1863, as ** expenses of sale," and were part of 
the administration of the estate. CoUison, Sons 
d; Co, V. EstaU J. D, Koch,— 1869, 171. 



XIV. Distribution of Estate. 

SoFplus- Interest]— Where there is a surplus 
in an insolvent estate, all proving creditors are 
entitled to interest at 6 per cent., on their aocumu- 
Iftteci ollrinuh for pxi&oiyal mi interest as proYed» 
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from the date of the order of se^tsintkm until 
payment, eyen where there has been a delay of 
several years hi filing a liquidation aooount, 
owing to the absence of assets, until the unex- 
pected contingency of a surplus arose (Ordinance 
24, 1846, Sections 29, 88, 1071 [Per Habdimo, 
C.J., dissenUenU : Even on debts rightly bearing 
Interest, such interest should not be allowed 
beyond 6 per cent, for the period provided for 
filing the firrt liquidation account. As regards 
other debts not proved as chargeable with interest, 
there should be no allowance of any interest out 
of the surplus.] in re Morelandt — ^Phip., 27. 

MoP^stfe Cvedttor— Lit«ntt->Rent] — A 

mortgage creditor is entitled, under Section 38, 
Ordinance 24, 1846, to principal and interest 
before the concurrent orecutors receive anything, 
and (Habdino, C.J., dUsenHente) he has the same 
preference for interest accruing after the seques- 
tration order as before it. A mortgage cn^tor 
has a lighi to say that all the fruits of the 
property in the shape of rent, are his until hia 
claim be paid in full. ColUson Sons dt Co, v. 
Koch*$ Estate.—ieeQ, 171. 

Mority of MoPttfage OUim.]— The trustee 
in an insolvency had ranked the claim of the 
Qovemment for fines for non-payment of coolie 
instalments under Law No. 20, 1863, as prior to 
a mortgage of an earlier date than the passing of 
that law, and also earlier than the date of the 
assignment of the coolies to the insolvent, because 
Section 7 of that Law made the monies due under 
it, a first charge xxj^n the estate of the person 
liable to pay. The mortgagee moved to have the 
preference disallowed ; and the Court made the 
order. In re Kennedy,— 27ih September, 1866. 



PnefoBenca of 

e.g.t Gbowm. 



Olaliiis.— See various heads, 



XV. Tbasbveb of IiafovAfiUi Pbopebtt. 

DiiGhavged from Bond.]— F. executed a 
mortgage bond to M. M. ceded it to B. F. 
became an insolvent, and B. proved his debt, and 
ttie mortgaged property was sold and the produce 
paid to B., and he made an entry on the bond of 
Its being cancelled, without prejudice to his right 
against M. for the balance unpaid. The Court 
directed that the Begistrar of Deeds be at liberty 
to transfer the property discharged from the 
mortgage. In re f*«t9,— April 1st, 1864. 

Application that a mortgagee, H., should cancel 
his bond, or that transfer should be ordered, dis- 
charged from it. H. had proved on the bond in 
the insolvency, and part of the sum due on the 
bond had been paid by his purchasing other part 
of the property mortgaged, but he objected to 
cancel his bond because its priority had been 
affected by, as he alleged, the negligent act of his 
attorney, and he claimed on that account a right 
of action against the attorney. The Court 
ordered trammer discharged from the mortgage, 
and gave no costs. In re .Ptfir,— July 19th, 1864. 

In an insolvent estate, certain mortfl;agees on 
land had proved their demands, and the estate 
had been sold, and the balance paid to the mort- 
Xhe BegiBtnr ot Deeds. letnaed to 



transfer the land free from the mortgage unlees 
the bonds were cancelled, and on application for 
an order for the purpose, the Court ruled that 
there must be notice to the mortgagees. In re 
Ftfir,— June 2nd, 1864. 

Babjeot to Bond.] — Application on behalf of 
trustee of the insolvency with the consent of the 
purchasers, for an order on the Begistrar of 
Deeds to transfer the several lots of a farm, part 
of the estate, to the purchasers, subject to a 
mortgage bond over the whole, the mortgagee in 
which had not proved in the insolvency. The 
Court (Hardino, C.J., dissenting) ordered that 
the Begistrar of Deeds should be at liberty to 
transfer the several lots to the purchasers, sub- 
ject to the several mortgages thereon respectively. 
In re Leathern, — 22nd January, 1868. 

Qneition as to Kachinery.]— Application by 
trustee for leave to transfer property from insol- 
vent estate refused, it appearing that a question 
as to whether machinery went with the freehold 
was involved. In re iibiett,— 1867, 69. 

There being a question as to whether machinery 
went with the land, the third bondholder, claim- 
ing the machinery, was directed to intervene in 
the purchaser's action for transfer, or failing such 
intervention, to be bound by the result. In re 
AbleU,—im9, 86. 

Ckimpeting Xortgatfei*] — Transfer to the 
purchaser of mortgagea property in an insolvent 
estate ordered by the Coinrt, without prejudice to 
the rights of posterior mortgagee and other persons 
over madiinery specially hypothecated. Simoeni 
V. Maritzburg Auction Company, — 1867, 165. 

Property Twice Sold.]— Where property had 
been twice sold by the insolvent, order granted 
authorising transfer to the second purchaser. In 
re Zeederherg,—ldQ9, 37. 

What Consent Keoessary.]— It is the practice 
to authorise transfer of mortgaged property upon 
the consent of the first mortgagee only. In re 
iToc*,— 1871» 58. 

Authority for transfer of property sold in an 
insolvent estate without the mortgagee's consent, 
refused by the Court. In re Raw dt WUkineon,— 
1872, 106. 

Withont Guarantee of Title.]— A piece of 
land stood registered in the name of an insolvent, 
whose estate had been surrendered thirty years 
previously. The land had not been dealt with in 
the liquidation account, confirmed in 1858, and 
the trustee now agreed to give transfer to the 
applicants without guarantee of titie. It appear- 
ing that there had practically been no occupation 
of the land for many years, the Court authorised 
sale and transfer as agreed. In re Morewood,— 
VI., 137. 

Transfer Dnty.— See Transfer Duty. 



XYI. Meetinos of Cbsditors. 

Kotices of and Prooednre at— AbandonmeBt 
and Sale of Estate— Gostji.]— The third meotio^ 
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of erediton wae duly eonyened foi the ^Lst 
Mareh, 1862, under Section 17 of the Insolvent 
Ordinanoe, without any object of the meeting 
being mentioned except those referred to in 
that section. At this meeting a resolution was 
adopted to abandon tiie insolvent estate to C, 
the lessor of the immovable property, and the 
junior preferent creditor, he paying the preferent 
creditors. C. accepted these terms. C. had 
already, bv order of the Court, been appointed 
provisional manager of the leasehold property, 
and M. provisional trustee of the insolvency. In 
ihe Gazette of 13, 20, and 27th May, 1862, 
noticed were inserted for summoning a meeting 
for 27th Jxme, 1862, at 11 a.m., to give directions 
oonceming the sale of the property of the estate. 
In the Gazette of 17th June, 1862, a notice was 
inserted summoning a meeting for 27th June, 
1862, at 11 a.m., to give directions concerning the 
sale of the property as in the notices of May, and 
tor other purposes, and inter alia to rescind the 
resolution to abandon the estate, and to take 
steps to have C. removed from being manager. 
At this meeting resolutions were adopted for the 
sale of the immovable property held on lease, 
and of the machinery, <fec., in certain order ; and 
there were also resolutions adopted in reference 
to the further objects given notice of on 17th 
June. C. obtained a conditional order calling 
on B., the first preferent creditor, and M., to 
show cause why the resolutions of the 21st 
March, 1862, should not be confirmed, and those 
of the 27th June, 1862, be rescmded. At the 
irst hearing to show cause, before Hakdino, 
CJ., and Phillipb, J., Per Habdino, C.J. : The 
resolution of 2l8t March, 1862, ought to be 
rescinded, because no mention of that object of 
the meeting was contained in the notice for it, as 
there should have been under Section 56 of the 
Insolvent Ordinance, and also semble that there 
eannot be an abandonment of an insolvent estate 
as proposed by the resolution; also that the 
resolution of 27th June, 1862, should be re- 
scinded, because the notice of 17th June nullified 
the notices of Blay, and was too late under 
Section 66, and because the resolutions were for 
the sale of a leasehold interest when there had 
not been any steps under Section 104 to prevent 
its being at an end by the insolvency. Per 
Phillips, J. : The resolution of 21st March was 
void, save as to the creditors who voted for it. 
There being this difiference of opinion, the case 
was arRued again before the full Court, but C.'s 
counsel, after argument, stated that he did not 
urge the confirmation of the resolution of 21st 
March, 1862. The Court discharged the con- 
ditional order as to the resolution of 21st March, 
ftnd (CoKNOB, J., dissenting in part) made it 
absolute as to the resolutions of 27th June. 
Eabdiho, C.J., retained his opinion as above. 
CoKKOB, J., concurred with Habdino, C^T., as to 
the resolution of 2l8t March, but thought the 
'resolutions of the meeting of 27th June good as 
to the subject of the Blay notices, and as C. had 
not shown that they interfered unjustly with his 
rights as a preferent creditor under Section 56, 
the conditional order ought to be discharged as 
to them. Phillips, J., retained his former 
opinion as to the resolution of 21st March, but 
on the waiver of C.*s counsel, concurred in the 
discharge of the conditional order as to it, and 
g with CoNVOB, J., that the 
of 27tb Sum was good as to its first 



object, oonenrred with HABDiNe, C.J., in making 
the conditional order absolute to rescind the 
resolutions in order that the subject might be 
brought before a future meeting more regularly 
and solemnly. Also, per Habdino, C.J., and 
Phillips, J., all costs of these applications should 
be borne by the estate, and apportioned among 
the preferent creditors rateably according to the 
amount of their daims, the estate being insufli- 
cient to satisfy them all. In re BdbbSf — ^August, 
1862. 

Special Meeting to deoide as to lAsolveiiVs 
Fmniitiipe. — See Pbopebtt or the Insolvent, 
supra, 

Ck>sts of Meeting Inpe^alaply CkinTened.]— 

The trustees called a meetmg to consider a report 
of his for his own benefit, and for proofs of debts 
only. Nine days' notice of the meeting was 
given without there being any authority for so 
short a period. The trustee, at the meeting, 
proved a demand for the creditors. A creditor 
now applied to have the meeting set aside for 
irregularity, with costs, to be paid by the trustee 
personally, and that he should be ordered not to 
prove demands for creditors, and the Court 
ordered accordingly in substance, and directed 
that the trustee should be allowed to charge the 
estate with the expense of the meeting, unless the 
Court should otherwise order. In re Roystorif — 
November 80th, 1864. 

QooFom.] — Where at a duly constituted 
meeting of creditors the insolvent has been 
examined and the meeting has been adjourned 
for furtiier examination, it is not necessary in 
order to proceed with the examination, at such 
adjourned meeting, that there should be a quorum 
of creditors. (Sd^edule 1, Section 22, Law 47, 
1887). In re Hatt Bro«.,— X., 70. 

Defective Minntes.]— The Besident Magis- 
trate's minutes of a meeting under Section 56 of 
the Insolvent Ordinance, stated that the greater 
part in number and value of the creditors had 
voted for the resolutions therein specified, but 
gave no particulars as to names, number, or 
values of &e creditors voting pro or con. C, one 
of the creditors, applied to the Court to have a 
sale of part of the property interdicted, on the 
ground that against the fourth resolution he had 
made a proposal not mentioned in the minutes, 
and that after the meeting he had discovered 
that the greater part in number of the creditors 
had voted for his proposal. The Court 
directed the Besident Magistrate to amend the 
minutes, by stating whether any, and what pro- 
posal, on behalf of C, had been voted for at the 
same time as resolution No. 4, and the names, 
number, and values of the creditors voting for 
each. In re Babbs,—16\ix September, 1862. 

The Besident Magistrate, in amending the 
minutes, pursuant to the order of the 16th 
instant (vide supra) only complied therewith by 
stating that the Besolution No. 4 having been 
declared carried, the proposal of C. was not put 
in with the Begistrar. The Court remitted the 
minutes to the Besident Magistrate to have the 
order of the 16th specifically complied with, and 
that he should by his return show cause why 
be should not pay the oostSi QOSMJoned to 0^ l^ 
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reason of non-oomplianoe in the first instanoe. 
In re Babbs,—2STd September, 1862. 

On 16th September, G. applied ex parte to the 
Coort for an mterdict of an advertised sale of part 
of the insolvent estate (vide mpra) ; the Court, on 
the 23rd September (Phillifs, J., dissenting) not 
having had the minutes duly amended, and there 
being a supplemental affidavit bv G. that such and 
Buoh person by name voted for his proposal, and 
Buoh and such for resolution No. 4 showing a 
majority in number for his proposal, and as the 
sale was advertised for October 1st, and the 
parties t6 show cause lived at a distance, 
granted the interdict. In re £a5&«,— 2drd Sep- 
tember, 1862. 

In the case above, on application to discharge 
the interdict, it appeared that the Resolution (No. 
6) under which the sale was to be, was proposed 
by C. himself, and by it Resolution No. 4 was re- 
scinded, and an arrangement made for the sale of 
the property in a way to avoid litigation. It ap- 
peared also that there was a majority in value for 
resolution No. 4, but a majorifp^ in number for 
G.*s proposal, and that the Resident Magistrate 
had declared Resolution No. 4 carried. G., by 
his affidavit, stated that he would not have con- 
curred in Resolution No. 6, except for thinking 
that Resolution No. 4 had been carried. Per 
curiam : Taking sections 39, 56, and 98 together, 
a majority of creditors in 'number alone, or in 
value alone, was not sufficient for Resolution No. 
4, or G.'s proposal, so far as either related to the 
immovable property, and as the directions by the 
creditors of a sale were in reference to the mov- 
able and immovable property together, the inter- 
dict should not be discharged as to the movable 
property by itself. Also (Connob, J., not concur- 
ring]!, that the interdict of a sale under the pro- 
ceedings of the meetings of 28th and 29th August 
should be continued. Per Harding, G. J. : The 
mistake as to Resolution No. 4 entitled G. to the 
interdict. Per Gonmor, J.: G.'s resolution not 
having been carried, and not being of a nature to 
be forced on the creditors, and G. himself propos- 
ing Resolution No. 6 which was carried unani- 
mously, it was too doubtful whether the interdict 
ought to be continued for him without further 
consideration to concur in the order of the Gourt. 
Per PmiiLiPs, J. : There was so much irregularity 
in the minutes, and apparently at the meeting 
that there ought to be the sale in question without 
a further meeting. The Gourt (Harddvo, G.J., 
dissenting), refused to order G.*s costs to be paid out 
of the estate. In re Bdbbs.-SOih. September, 1862. 

Toting and Binding Effeot of ResolationB.— 

See also Gostb of Adionistbation infra. 

GFediton not present op Toting.1— Before 
the 3rd meeting, certain creditors agreed to carry 
on the insolvent's estate and indemnified the 
trustee until the 8rd meeting to the extent of 
£400. At the 3rd meeting, it being found that 
the expenses had exceed^ £400, the creditors 
resolved that the advance should be paid by the 
estate, and that the estate should continue to be 
worked. Held : That this resolution, carried by 
the votes of those present at the 3rd meeting, 
bound absent parties not represented thereat, who 
had notice of the resolution. In re Kocht — 1867, 
841, 295, 808, 818, 880, 



Bxpemet inclined in working Estate.]— 

Greditors who had appeared, or who oould or 
might have appeared at a meeting, are bound by 
a resolution carried by a majority at such meet- 
ing. If aggrieved, the remedy is by interdict: — 
Held, therefore, that a creditor who was fully 
aware that expenditure was being incurred in 
carrying on an insolvent estate and who had not 
objected, was liable for his share of the working 
expenses properly chargeable against the estate. 
In re iTocA,— 1869, 48. 

Action against Estate— Costs.]— Upon the 

hearing of objections to an acoount, the Gourt 
granted leave to a creditor to bring his action to 
establish preference: — Held, that the action had 
prima facie been rightly defended by the trustee, 
a majority in number of the creditors having so 
authorised, and that the trustee was at liberty to 
deduct his costs out of the general estate, the 
Gourt having declined to authorise their payment 
from the mortgage security. Semble, that a ma- 
jority in number of creditors is sufficient to autho- 
rise the defence of an action (section 56 of the 
Ordinance). In the absence of a regular meeting 
of creditors authorising defence of an action, 
creditors are not liable for costs. Per Gonnob, 
J. : Even if present at a regular meeting, but not 
voting, creditors would not be liable. In re 
Ja7n€«,— 1870, 128, 131. 

Action by Estate— Liability for Costs.]- 

The trustees of an insolvent estate had instituted 
an unsuccessful action to recover an asset. The 
costs of the action having been taxed against the 
estate, occasioned a deficiency, in respect of 
which the defendant, a proving creditor, was 
sued as a contributory. The action had been 
authorised by vote of the creditors, and the de- 
fendant had consented in writing to the proceed- 
ings. Held: — That the defendant should be 
absolved from the instance. General rules of 
law do not apply to cases where there are special 
directions of the Insolvent Ordinance, whidi ex- 
pressly guards against costs being thrown on 
creditors, merely from their voting at meetings. 
There is no distinction between a consent to an 
action, without indemnity, and voting at a meet- 
ing, though it might be otherwise if there were 
an express undertaking to indemnify. Home- 
hoWs TrusUes v. Householdf—Y., 96. 

Action by Estate— Liability for Costs.]— The 
plaintiff had been defendant in an action brought 
against him by the trustees of an insolvent estate, 
which had been decided against the trustees with 
costs. There were no funds in the estate to meet 
costs. The present action was against six of the 
proving creditors, three of whom had voted for 
the action, the other three having subsequently 
ratified it : — Held, that the creditors who voted 
for the action and those who ratified the resola- 
tion by their subsequent concurrence were liable 
for the costs sued for in equal shares, irrespective 
of the amount of their proved claims. The re- 
spective defendants were also equally liable for so 
much of the share of any co-defendant as could 
not reasonably be recovered. Defendants declared 
liable in like manner for the costs of the present 
action. Hcmsehold^i Trustees v. Household^ — 5 
N.L.R., 96, distingoiahed). Winter v. Parker^ 
Wood <t Qo*^ Q/nA ot^,— TL, 801 
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A ereditor who has not anthorised the defence 
of an action against the estate, and has signed no 
guarantee nor otherwise taken any part to make 
him liable, cannot be made to oontribate to the 
ooats of snoh action, though the proceedings have 
been taken bona fide and virtnallj with the advice 
of the creditors, though without a resolution. 
On the other hand a creditor voting in favour of 
soeh proceedings and signing a guarantee of ex- 
penses, is liable to contribute for the costs where 
the general estate is insufficient. 

Per GoHKOB, J. : — The mere voting for a resolu- 
tton which is not carried does not bind a creditor. 

Per Phillips, J. (dUs,) — ^A creditor who had 
put pressure on the trustee to resist a claim and 
had been the proposer of a resolution authorising 
the trustees to take proceedings should not escape 
liability for the costs. In re T. P. James,— 1871, 
70. 

Iffegolarity in Toting.}— Where the voting at 
a meeting had not been m accordance with the 
provisions of sec. 80 of the Ordinance, the Court 
set aside the proceedings and ordered the sum- 
moning of a fresh meeting, in order that the 
Magistobte might observe those provisions. In re 
Palmer,— I,, 85. 

Mortgage Greditop and his Security.]— By 

the votes of two concurrent creditors for smaU 
amoxmts and of a fourth mortgagee in respect of 
a small balance due after valuing his security, 
resolutions were passed granting a lease of mort- 
gi^ed property thus preventing realisation, the 
prior mortgagees who had proved for the full 
amount of their claims having refrained from 
voting in order to preserve their security (Section 
12, Schedule 1, Law 47, 1887) :— Held, that such 
resolutions were contrary to the spirit of the In- 
solvency Law and could not bind the prior mort- 
gagees to any delay in the realisation of their 
security. They should therefore be set aside so 
as to enable the trustee to deal with the mort- 
gaged property in terms of the law; Held, 
further, that Section 107 of the Insolvency Law 
most be read subject to Sections 119 and 120, as 
to the reaUsation of assets of this description. 
In re MeEwan, — ^XHI., 61. 

Proper^ having been sold to S., a bond was 
given by him to £., the seller, for part of the 
price, payable in six years, with interest at six 
per cent., payable half-yearly, without notice, and 
on default in regular payment of the interest, the 
principal was to come due at once. A default 
VB8 incurred, and B. sued S. for the whole of the 
principal, but S. surrendering his estate before 
the appointment for -provisional sentence came 
on, the case was withdrawn. At a meeting of 
the creditors it was resolved that the property 
should be set up for sale, subject to the mortjgage 
bond, and without B.'s power to demand the 
principal at once on account of the non-payment 
of interest. This was opposed on behafi of B., 
and it was now moved to have the resolution 
rescinded, and .the Court ordered accordingly, 
with costs to B. out of the estate. Per Connor, 
i. : The creditors were not authorised in taking 
avay any right acquired by B. before the insol- 
vency, and if he had not the right there was no 
QQOMioQ, In n iSteverUt— Joly 19tti, 1864. 



BpeolAl Meeting foF Proof of De1it]--0b]6o- 

tion to confirming a liquidation account by B. 
that a meeting was summoned to enable bim to 
prove his debt, and that the trustee wanted to 
throw him over until a further account and dis- 
tribution. The Court ordered the confirmation 
to be postponed until after the meeting summoned 
for proof of B.'s claim, and the liquidation 
account to be altered in reference to any such 
proof. In re Van Dam, — 16th September, 1862. 



Xyn. AcGOUMTS (See also Tbustbb, mpra), 

1. Ohjectiont. 

Qaestion of Fact].— Whei« it appears that 
questions of fact as to ownership of property are 
involved in objections to an account, the Court 
cannot hear them sunmiarily, but will direct an 
action to be brought on specified issues. Natal 
Bank and another v. Canonby Estate, 1870, 20 ; 
Commercial and Agricultural Bank v. the same, — 
16., 20, 25. 

Kotice of.]— Prior bondholders affected by 
objections to an account must have notice of the 
hearing. Notice to the trustee who was also their 
agent. Held, to be insufficient (Section 111 of 
the Ordinance). I&. 

Notice of objections affecting creditors in an 
insolvent estate other than the objector must be 
given through the GazetU to all such creditors 
and not only to the trustee. In re Greetham, — 
Phip., 12. 

It is undesirable that the notice for leave to 
file objections, under Section 110 of the Ordinance, 
and of the objections themselves, should be 
served together, as such a practice would involve 
the trustee in the expense of meeting both 
notices. In re Asher,—yi., 69. 

Leave to File.]— The Court requires sufficient 
reasons for delay in filing objections before it will 
grant an order giving leave to file, under Section 
110 of the Ordinance. Ih, 

Leave granted to file additional objections to a 
liquidation account, reserving to the trustee the 
right of objeotmg to such filing. In re Canonhy 
E8taU,—lS70, 59. 

Action Pending.]— Where it appeared that 
matters of objection to an account would be the 
subject of litigation, the Court dismissed the 
objections. In re iToc/i,— 1869, 89. 

Greditop not PvoTing— Costi.]- An objecting 
creditor who has not proved may be put upon 
terms to bring objections up for argument after 
due proof of his claim ; and when he has had an 
opportunity of proving his claim but has not done 
so, he may be ordered to pay the costs of his 
opposition to the account. In re EUiott, — 1872. 
91, 101. 

Withdrawal— Costs.]- Costs in respect of 
withdrawn objections should be asked for when 
the application to confirm the account is before 
the Court. In re Afacai«kty,^187^i 6« 
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Objietloiifl hftviag betn wMtubrnwii, owdeit over- 
raling them with ooets. In re Biocik,— 1870, 78. 

PariieiilaM.] — Objections having been taken 
as to the incidence of expenses and their apportion- 
ment between mortgaged assets : — GbcLD, that the 
trustees should furnish the objectors with state- 
ments showing the purposes for which the ex- 
penses had been incurred. In re Oray dt TyrreUy 
—1871, 182. 

Ckinllictiiitf Evidenoe.]— Where objections to 
an account, tnough showing pntna facie grounds, 
involved dieted questions as to the ownership 
of property, the evidence being confiicrmg, Held : 
— ^That the objections should not be sustained nor 
the account disturbed on such evidence ; but that 
the objecting creditor should be left to bring his 
action, a compromise, however, being advisable, 
as two persons only were interested. In re 
CWron.— Xni., 41. 

Bxolmioii of Claim.]— Objections dismissed, 
when taken, by a creditor who had not proved, 
against the exclusion of his daim. Where a 
claim has been notified but wrongly excluded, the 
remedy is in an action. In re Blacky— 1870, 78, 85. 

lotion oontemplated by tlie Court]— Where 
a mortgage creditor of the insolvent estate of one 
partner of an insolvent firm objected to accounts 
filed in the firm's estate, on the ground that 
assets included in his bond had wrongly been 
inserted in the accounts, the Court, in overruling 
the objections, appeared to contemplate an action 
by the objecting creditor to establish his claim to 
the assets in question. In re Gray db Tyrrell, — 
1871, 182. 

Amendment.]— Where an account has been 
fruned in a particular way, it can only be 
altered by order of the Court. In re James, — 
1870. 128. 



2. Confirmation, 

Amendment Subeequent to.]— When a claim 
has been included in an account which the Court 
has allowed and confirmed, the Court will not 
undo what it has deliberately done. ColUson, 
Sons d Co. V. EstaU J. D. iToc/t,- 1869, 171. 

When the Court has confirmed an account 
which includes a payment by the trustee found 
to be erroneous, the trustee cannot in a later 
account show the amount as liable to be refunded. 
In re i^'errdra,— 1870, 28, 41. 

The Court will not authorise an amendment of 
an account confirmed by the Court, in order to 
include a proof omitted by the trustee. In re 
Barrett,— 1869, 64. 

Pending Objections.]- The Court will not 
confirm an account in regard to which objections 
have been lodged and are undecided. In re 
Walker,— im2, 29. 

Pending Action.] — The confirmation of a 
liquidation account, in the insolvency of F., was 
opposed by the trustee of the in8olveQ<^ of E., 
beoaiue a morjigage bp^d lion S. to^S. for i6600 



ai 9 per eent wm not meotioiied m pnAnent 
though mentioned in the proof of debts. It had 
been deposed by T. that this bond had been 
executed by him to E. merely to enable E. to 
obtain £500 in Engbmd on the security of the 
bond. The Court suspended the confirmation of 
the account until after 2nd July next ; and if on 
1st July an action on the bond had been com- 
menced by the trustee of B., the suspension to 
be until further order. In re i^^tiyiwoii,— Jane 
2nd, 1864. 

Account eonflrmed, tiie trasiee being ordered 
to retain a dividend respecting which objection 
had been taken and an action was pending. In re 
Bancro/t,— 1867, 288. 

Kotioe of Application for — (KijectloBB.]— 

Application to confirm a liquidation account 
The day originally fixed was 28rd January, 1868, 
but on the 14th January, 1868, an objection was 
lodged on behalf of D. & Co., through B., as 
attorney. On 4th Blay, 1868, notice was pot 
into the post at Pietermaritzburg, directed to 
D. & Co., that the Court would be moved on 
May 30th, 1863, to confirm the liquidation 
account, and calling on D. &, Co. to oppose then 
if they still objected ; D. <Jk Co. had hoosee of 
business in Pietermaritzburg and Durban. Mo 
other service of the notice was stated, nor was 
the notice shown to have reached D. <t. Co., or 
B. The Court, intimating that there was no 
sufiQcient service of notice, allowed the case to 
stand for service. In re Repsold, — 30th May, 
1868. 

Where objections have not been completely 
disposed of at a hearing before the Court, the 
account must be again advertised, and fresh 
notice of application for confirmation must bo 
given. In re Macaulay, — 1871, 68. 

Time — ^Holidayi.] — Court holidays must be 
excluded in reckoning the time during which the 
trustee's acoounto are notified as lying at the 
Master's office for inspection. In re Petrie, — ^11., 
64. 

Effect of— Seenred Creditor.} — Payments 
made on account by the trustee to a special and 
general mortgagee prior to realisation of the 
property: — Hbld, to have been rightly debited 
by the trustee against the amount aiterwards 
realised, such payments being shown in a con- 
firmed account as an advance of a dividend on 
the whole claim, repayable out of the proceeds, 
and not by way of accruing interest, and were 
therefore not chargeable against the general 
estate. In re Ftfrr«ira,— 1871, 39. 



3. Gmeral RuU$. 

Form of AooonntB.] — ^The form of liquidation 
account indicated in the 128th Section of Law 47, 
1887, must be closely adhered to. In re 
Spettigue,—Xl., 158. 

The plan of distribution framed by a trustee 
must show the full amount of every preferent 
claim, in due order of preference, and of every 
concurrent claim, and the balance available for 
distribotioa i» mqU cmc* An Mcoont waatia^' 
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in tfds respMt is not in aoooraanae wHh the 
138th section of the Insolvency Law and will be 
sent back for amendment. In re Mawson, — XIY., 
76. 

Wthdrawal of AoooimtB.] — Accounts to 
which objections havB been taken onght not to be 
withdrawn from the ICaster's Office. In re 
Fm-iiftt,— 1869, 205. 

BiglMtiive of AoooimtB.]— An account signed 
by only one of two trustees elected by creditors is 
not in order and should not be received by the 
Master. Where it appeared to the Court that an 
aoooont had been filed incomplete in this respect : 
—Held, that the trustee should be disallowed 
expenses connected with lodmng Hne accounts or 
with an objeeti<xi taken on this ground : — ^Hkld, 
farther, that the other trustee, though willing to 
sign the account, could not be allowed costs as he 
had taken no part in the administration of the 
estate. In le Ifocaulay,— 1871, 24. 



4. Contribution Account, 

Contonattoa.] — The order confirming a con- 
tribution account includes an order on the 
oreditors to pay the sums specified in ttie notices 
served on them. In re JafHM,— 1871, 191. 

An application for an order confirming a con- 
tributiofi account requires notice to the contribut- 
ing creditors. The notice to be given to each 
Boch creditor must state the day on which the 
Court will be moved. In re itf«ir«,— 1871, 96 ; 
In le Jam*«,— 1871. 182. 

Under tiie Insolvency Ordinance, No. 24, 1846, 
contribution accounts are not confirmed by the 
Court. In re Boe$en dt Astrup^—YLt 208. 

Objootioni— Xastop'i Roport]— At the hear- 
ing of objections to a liquidation account and 
plan of contribution, tiie Blaster's report under 
Section 138 of the Insolvency Law, 1887, will be 
required by the Court In re Stcttcm,— XII., 276. 

Objections to a contribution account will not be 
heard by the Court in the absence of a report 
from tl^ Master as required by Section 138 of 
the Law. In re FFoUtfr,— XIY., 185. 

Poblioatioii.] — Order made for publication in 
the Otuette of notice of the filing of a proposed 
plan of contribution, where an alternative list of 
eontributories had been prepared. In re Sutton, 
-XIL, 276. 



XYin. ExAMDumnr or Dbbtob and WmiBssEs. 

(a) Before Court or CommisHoner. 

Dobtof^l Bzpoiisoi.]~An insolvent attending 
ior examination under Section 66 of. the Ordinance 
is entitled to his expenses. £81 10s. allowed for 
attending Court during three days and for several 
days' attendance at the offices of the trustees. In 
re jPat,— 1867, 288. 



J — ^Anapplioationfor examina- 
a oomminioner, in otAex 



to obtain evidence for an action pending, requires 
notice to the other parties. Senile, that such an 
application would not be granted. In re James, 
—1869, 76. 

NatnM of EYidenoo.]— On an application for 
the appointment of a conmiissioner, under 
Section 65 of the Ordinance, not only must the 
names of the required witnesses be specified, but 
it must be shown that they are material, and in 
what way material. In re Thrash, — ^I., 287. 

The Court will not make an order for the 
examination before a conmiissioner of witnesses 
other than the insolvent, unless it be shown that 
they are neoesmry. In re fFWte,— VI., 16. 

Kay bo Appllod Ito Ex Pwto.]— Application 
for the appomtment of a commissioner to take 
the evidence of the insolvent and other persons 
may be made ex parte. In re W%Uiams,—YL., 200. 

NunboFof Wilnoiso8.1— Upon application for 
an order appointing the Master a conmiissioner 
to take the evidence of the insolvent, his wife, 
Mid fifteen other persons, with reference to im- 
provements made to the house of the insolvent's 
wife and paid for by the insolvent, Held : — That 
it was undesirable to sunmion so large a number 
of witnesses, and that the order should be limited 
to the evidence of the insolvent, and, if the 
Master saw fit, of his wife and two or three of tihe 
other persons named. Ih, 

Grounds for Applioation.]— Order granted 
under Section 65 of the Ordinance summoning 
the insolvent's wife, son, and another person, to 
give evidence before a conmiissioner on matters 
of account, it appearing that to summon the 
witnesses before the Court would cause incon- 
venience and delay. In re CoUrtU, — ^m. (May), 
14. 

Commissioner appointed to take evidence of 
the insolvent and his broker, and for production 
of boolu, d^c, on prima fo/ne proof that the in- 
solvent had wrongfully alienated his business. 
In re Johnston,— yH,, 110. 

The Court will not appoint a commissioner for 
the examination of an insolvent under Section 
66 of the Insolvency Law, 1887, upon the ground 
that the Magistrate had notified his inability to 
conduct the examination owing to press of other 
business. In re Tod, — XII., 47. 

Aotion Contomplatod— Natapo of Evidonoe.] 

— Under Section 6)5 of the Insolvency Law, 1887, 
the Master may be appointed a commissioner of 
the Supreme Court to take the evidence of the 
insolvent, both generally and as to dealings, 
specified in the order, with persons, against one 
of whom the trustee had commenced an action. 
But, in appointing the Master a commissioner, 
under Section 69, to examine other persons 
relative to their dealings with tiie insolvent. 
Held: — That such examination could not be 
authorised in the case of a witness against whom 
an aotion was contemplated. Nor will the Court 
allow a solicitor to be summoned to produce an 
agreement alleged to have been entered into 
between tiie client and the insolvent. In le 
Andreme it 8kapleyr-XrV., 000. 
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Cotti.] — ^Where a trustee has obtained a com- 
mission to take evidenoe in insolvency pro- 
oeedingB, the costs of sach commission are not 
costs in an ensuing action. The trustee, having 
had the commission issued without an indemnity 
for costs, must pay them himself, whatever 
remedy over he may have against any creditor. 
In re itouge,—Y,, 98. 

Greditof^s Liability tolniwevQiieitloiis.l— 

A creditor under examination as a witness before 
the Court or a commissioner under Section 65 of 
the Ordinance is bound to answer questions 
respecting all matters connected with his debt as 
proved. In re Ooulden^ — Phip.f 17. 



(b) Before Matter or MagittraU, 

Presiding Offloei*.] — The power to preside at 
insolvency meetings confened by Section 9, 
Schedule 1, of the Insolvency Law, 1887, upon 
Ihe Magistrate's nominee or Chief Clerk, does 
not give authority to such nominee or clerk to 
conduct the examination upon oath of an insol- 
vent. If the Magistrate be unable to preside, a 
commissioner must be appointed for that purpose. 
(See now Law 2, 1891.) In re FTood.— XI., 227. 

It What Meeting.]— Sbmble:— The 65th 
Section of the Insolvency Law, 1887, onlv 
authorises the debtor's examination on oath 
before the Master at the first meeting of creditors. 
When that meeting is closed, the Master is 
functtu officio as to such examination, which can 
only be held before the Court or a commissioner 
thereof, under Section 66 of the Law. In re 
Andrews d^ 8hapUy,^XLV., 800. 



XIX. Costs or AnioinsTRiLTioN and Liadilitt 

THBBBFOB. 

See also MEBTiNas or Crbditobs ^effect of 
Resolutions). Tbusteks (Actions by and 
Against). Bbalxsation or Estate, eupra. 

Law Costs— Action to enforce Compromise.] 

— Anrangements were made for a compromise 
of claims against an insolvent estate. The 
estate was accordingly released from sequestration, 
the order being suspended to enable the compromise 
to be carried out, but failing this, the estate was 
again placed under sequestration. The trustees 
had continued to manage the estate throughout, 
and charged in their account, as liquidation 
expenses, the costs incurred in an action to 
enforce the compromise. Held: — That the 
enforcement by the trustee of the agreement of 
compromise was part of the duty of liquidation, 
and that the costs so incurred, whether during 
the sequestration or after suspension of the 
order, were proper charges against the estate. 
In re Gray d TyrreU,—lS72, 68. 

Law Costs— Agency.]— Charges for com- 
munications between the trustee's solicitor and 
the creditor's agent (not an attorney), acting 
under the usual power of attorney in insolvency 
proceedings, disallowed by the Court as costs of a 
successful action against the creditor, it appearing 
that such power of attorney did not confer a 
general agency with respect to the creditor's 



clahn on the estate. Brook^i TrutUe ▼. 5%av, 
—v., 92. 

Law Costs— Action to test Bond.]— Where b 
preference has been declared, in respect of 
certain assets, in favour of a mortgagee, with 
costs, the costs for defending the action should 
not come out of the proceeds, to the whole of 
which the mortgagee was entitled. The plaintiffa 
costs should be paid from the general estate and 
not from the proceeds of the mortgaged property. 
London and South African BatJi v. Jamet, — 
1870, 19, 92. 

Law Costs-Creditors' LiabiUty to Con- 
tribute.] —Under Section 17 of the Insolvency 
Law, 1887, ** costs of administration" include, 
inter alia, "law costs, incurred under and by 
virtue of any resolution of creditors, passed at 
any meeting, in relation to any action or other 
legal proceedings affecting the estate." The 
same section provides that ** If the assets realised 
by the trustee in an insolvent estate are in- 
sufficient to meet the costs of administration, the 
creditors who have proved concurrent claims on 
the estate shall be personally liable for such costs, 
in proportion to such claims." An application 
under Section 138, of the same law for leave to 
issue execution for an amount due under a con- 
tribution account, having been opposed, on the 
ground that the contribution was rendered 
necessary by an action not voted for or authorised 
by the respondents. Held, that, inasmuch as 
the action had been instituted ** under and by 
virtue of a resolution dulv passed" at a meeting 
of creditors, the respondents, being concurrent 
creditors, though not present or voting at such 
meeting, were liable to contribute under the 17th 
Section. [HowehoUVt Trtuteee v. Houtehold, 6, 
N.L.B., 96, having been decided under Section 8 
of the repealed Ordinance, Held, per Gallwkt, 
C.J., to be distinguishable.] Sutton*8 Trutteet r. 
ibfcCubdin,— Xn., 851. 

Auctioneer's Charges.]— Auctioneer's com- 
mission on the sale of a lease must be charged 
against the lease and not upon the general estate. 
In re Ferreira,— 1871, 43, 106. 

Carrying on Estate.]— Where a large amount 
had been expended out of general assets in carry- 
ing on a mortgaged sugar estate by resolution of 
the creditors, the concurrent creditors. Held, not 
to be liable for the whole of the expenses of ad- 
ministering the general estate, inasmuch as 
property which should have met these charges 
had been used in canying on the estate, and there 
would have been no deficiency if the assets had 
been rightly applied. Ih. 

Claim for Rent.]— The expenses of adminis- 
tration must be paid out of the funds in hand. A 
creditor for rent can only claim tiie balance. In 
re JoftTMon,— 1867, 255. 

SherifTs Fees— Prior to Anointment of 

Trustee.]— The Sheriff's Depu^, had on the 
insolvent's surrender, taken possession of the 
scheduled assets in the usual course, and, hear- 
ing that a certain store belonged to the insolvent, 
he obtained a search warrant from a Magistrate, 
on the deposition of his informant, and took 
possession of the store. This attachmimt ma 
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not at the instance of the trostee, who had not 
then been appointed, and it appeared that the 
attachment had fallen to the groond, on interdict 
proceedings by the owners. The Master had 
stmok oat of the SheriFs charges all fees for 
ezeonting the warrant, and keeping possession of 
the store, Hhld: — That the Master was right, 
inasmuch as the costs could not be charged 
against the trustee, no one representing the 
estate being ooncemed in the matter and the 
attachment naving failed. In re Htusein d^ Co,f 
VL,19. 

TFogtee's Renraneration— Gontribatioii.]— 

Proving creditors are not liable for any portion of 
the trustee's remuneration, where there is a con- 
tribution account to meet the whole of the ad- 
ministration expenses (Sec 8 of the Ordinance). 
InreCow,— 1870, 97. 

Uw GmU— <«Free Reddae-I— The 58th 
Section of the Ordinance empowering the trustee 
to charge against the estate the costs of an action 
by or against the estate, applies to an estate 
where there are assets out of which such costs 
can be met. The 8th Section, providing for pay- 
ment of costs of sequestration out of the ** free 
residue" of the estate or otherwise by the 
creditors, is applicable to a case in which there 
are no such assets (Per Connob, J.) In re Jame$t — 
1871, 70. 

Law Costs —Taxation.] -The amount of a 
bill of costs, Uiough not taxed, may under special 
circumstances be entered by the trustee in his 
account, but must appear as subject to taxation. 
In re J<aac9,— DL, 234. 

Trustees' Remuneratioii— Del Gredere.]— 

The confirmation of a liquidation account was 
opposed on the grounds that fees ^ the trustees 
for business, done before the surrender, as to 
meetings and tests of creditors, were paid in full ; 
that alleged expenditure by the trustees was not 
vouched, but there was a charge for discount of 
notes given on a sale of the property, and for del 
credere commission to the trustee endorsing the 
notes for so discounting, also for allowing a 
creditor's proof on a promissory note which the 
insolvent had endorsed for the creditor's accom- 
modation, as it turned out that the note was 
indorsed by the insolvent, not for the accom- 
modation of the creditors, but for the maker of 
the note. The last objection was allowed, with 
costs. On the other objection, the Court referred 
it to the Idaster, to regulate the allowance for 
preliminary expenses according to established 
practioe, to have the expenditure vouched and to 
eoquire whether the discounting and the del 
credere commission were authorised by the 
creditors, and, if not, to disallow the charges. In 
re iZoyftoii,— November Srd, 1864. 

On the ease coming before the Court, on 
flie Master's report, the objection as to the charge 
for meetings, discount, del credere commission, 
and a part of the charges as to advertisements not 
vouched, were allowed, the objector to have the 
costs of this application, against the trustee, out 
of the fond for concurrent creditors, in priority, 
sod the trustee not to have his oosts out of the 
estate. In re itoyitcm,— November 24th, 1864. 



^Presenting and Preseenting " Dehtor^s 
Petition.] — Section 17 of the Insolvency Law, 
1887, provides that ** the costs of presenting and 
prosecuting a debtor's or creditor's petition .... 
shall be a first charge on any assets realised in 
the insolvent debtor's estate, and shall, after 
having been first taxed and allowed by the Master, 
be paid by the trustee as a portion of the costs of 
administration .... If the assets realised by 
the trustee in any insolvent estate are insufficient 
to meet Uie oosts of administration, the creditors 
who have proved concurrent claims on the estate 
shall be personally liable for such costs in pro- 
portion to such claims." Hsld : — That the costs 
so provided for included the costs shown in a 
contribution account of renewed appHcations bv 
the debtor on his petition for surrender, sucn 
renewed applications having been rendered neces- 
sary by opposition to the petition based on the 
inaccuracy of the debtor's schedul^s which had 
to be amended by leave of the Court. Semble, 
however, that in special circumstances, a party 
may become disentitled to his strict rights under 
the law in respect of such costs. In re Dodd^ — 
Xm., 49. 

What are Ckinsidered ^ Costs.'l—The oosts 
referred to in that part of Section 8 of the 
Ordinance immediately preceding the proviso, 
are the ordinary working expenses of the insol- 
vency, and not the costs of actions instituted by 
the trustee. Winter v. Parker^ Wood dt Co. and 
otheri,—Yl,, 204. 



XX. UNGEBTmCATBD InSOLVBMT. 

Insolvent's Purchase of Property— Attach- 
ment of Prooeeds.] — ^Proceeds of sale of pro- 
perty purchased by uncertificated insolvent two 
months after sequestration attached on the 
application of creditors. Raw d^ WUkinson^t 
Estate V. 0(f<tt,— 1867, 160. 

Ezeontion against Property— Participation 
in Proceeds — New Surrender.] — A creditor 
having obtained an order of attachment against the 
proceeds of certain landed property acquired by an 
uncertificated insolvent, gave notice to the latter in 
terms of Section 127 of the Ordinance that he 
intended to aj^ly for leave to issue execu- 
tion against such property for the amount 
of the aeficiency in tiie estate. Upon this, the 
insolvent again surrendered his estate : — Hsld, 
that the creditor's preferent right of participation 
in the proceeds of execution was not defeated by 
reason of the insolvent having siurendered a 
second estate prior to issue of the writ of 
execution. In re OdfU,— 1867, 274. 

Rights of Subseqaent Creditors.]— Where 

under Section 127 of the Ordinance, goods of an 
uncertificated insolvent, who had not permission 
to trade, had been seized and realised : — ^ELeld, 
that subsequent creditors were entitled to be paid 
out of such proceeds before creditors existing at 
the time of tne insolvency. (In re Femeyhough^ 
1 N.L.B., 3, and in re Ooldtmth, 4 N.L.B., 151, 
followed^ In re Himanchal. Ex parte Nathan 
Brof.,— v., 802. 

Bamingk] — Where an uncertificated insol- 
vent had obtained leave to trade and work on his 
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own aoooont : — ^Held, with regard to his earnings, 
that any balanoe after payment of aotoal claims 
by bona fide subsequent creditors and the allow- 
ance of a reasonable sum for the insolvent's 
maintenance, should be paid over to the trustee 
of the insolvency to be dealt with under the 
127tfa Section of the Ordinance. In such 
matters, it is right that creditors should work out 
their own affairs rather than leave them to be 
dealt with by the State. The trustee's costs of 
the application ordered to be paid out of the 
estate. In re Femeyhough, — ^I., 8, 65. 

The 127th Section of the Insolvent Ordinance 
declared the procedure for making available the 
future propeity of an uncertificated insolvent. 
Held : — That the onui of proof that there is an 
available asset lies upon the trustee. Where the 
only specified asset consisted of the wages of a 
journeyman printer, who was working 65 hours a 
week, and had to support a family, the Court 
declined to allow an attachment under Section 
127, but required further proof that the asset was 
avidlable. In re Forsyth^ — VII., 59. 

Civil ImpFi80iiment.1 — An insolvent had 
given notes, endorsed by nis wife, in settlement 
of a composition with his creditors, in order to 
obtain his release and discharge. The notes 
were not paid, and a judgment had been obtained 
upon them. The Court declined to grant an 
order for civil imprisonment of the married 
woman, as being contrary to practice, and also 
refused such an order against the husband, 
because the creditors when they took the notes, 
knew that he was an uncertificated insolvent. 
Freeman v. Zietsmatiy — V., 219. 

Future PvopeFty — How far available.] — 

Creditors in insolvency can only avail themselves 
of the future property of the insolvent to the 
extent of any surplus after payment of creditors 
subsequent to the insolvency. In re Goldsmthj 
—I., 151. 

Section 127 of the Insolvency Ordinance, 24 of 
1846, allows the trustee of an uncertificated in- 
solvent to obtain leave to issue execution against 
any assets belonging to the insolvent, for the 
amount of deficiencies on creditors' claims. 
Held : — That this section was not limited by the 
126th Section, under which an uncertificated 
insolvent, after confirmation of the trustee's 
account, was competent to acquire property. 
In re Himanchal,--V., 225. 

Where the goods of an uncertificated insolvent, 
who had not received permission to trade, and 
whose account had not been confiirmed, had been 
attached and realised under the 127th Section, 
Held: — That under that section, which alone 
was applicable, the goods were only available for 
the trustee so far as ^ey had been paid for, and 
subject to the claim of the person from whom 
they had been bought. There is a distinction to 
be gathered from Section 126 between an estate 
in which the account has been confirmed and one 
in which there has been no such confirmation. 
HimanchaVs Curator v. Nathan 5ro«.,— VI., 1. 

InteFdict — Conditional Dieohapge.] — An 

interdict had been obtained at the instance of a 
mortgaee oreditoar against an aootioneer parting 



with the proceeds of cattle sai^K>8ed to belong to 
an uncertificated insolvent. On the application 
of a person claiming the cattle as his property 
for removal of the interdict. Held : — That the 
interdict should not be discharged, unless upon 
security given by the claimant to restore so moch 
of the proceeds as proved to belong to the insol* 
rent. Redwood v. CuUingworth^—'VJn.,, 204. 

Property aoqnlred prior to lntolYency.1— 

An uncertificated insolvent may be allowed to 
retain inmiovable property acquired prior to 
insolvency, where it appears that the only proving 
creditor has also since become insolvent, and 
where both the applicant's trustee and ^t of 
the creditor refused to take any action in the 
matter. Ex parte Wat$on,—l,, 158, 159. 

Bnrrender of Estate by*— See Who hat and 
MAY NOT BB Insolvsnt, supra. 



XXI. RiETiWABR Fbom Sbqubstbatioh. 

No Proving Oreditort.1— The 107th Section of 
the Ordinance provided that an estate might be 
released from sequestration upon its being certified 
that all creditors who liad ** proved debts or 
entered claims " against the estate had consented, 
in writing, to .such release. In an estate in 
which none of the creditors had proved, though 
it was stated that they had all testified their con- 
sent to the release : — Hxld, that the Court had 
no jurisdiction to grant the release, inasmuch as 
the Ordinance required the consent of creditors 
who had proved. In re Moodie, — VII., 61. 

Where it appeared that there were no proving 
creditors but that all creditors who had clauns 
had given their consent : — Held, that the order 
might be granted. In re Eidgway^ — VII., 182. 

One ProTing Creditor.]— Estate released on 
the consent of the sole proving creditor. In re 
Jones,— H., 142. 

TroBtee 'FunctoB Officio.]— Where an estate 
had been released from sequestration on a com- 
position being accepted by creditors : — Held, that 
the trustees had no longer charge of the insolvent 
estate. In re Gray dt Tyrrell,— 18&7, 811. 

Ckimposition— Condition not Carried Oni.]— 

Order releasing estate from sequestration, under 
Section 106 of the Ordinance, set aside, it appear- 
ing that the compromise depended upon a con- 
dition which had not been carried out. Ih.,— 
1869, 84. 

Conditional Content of Creditors.]— Estate 

released from sequestration, although the oonsent 
of the mortgage creditor was conditional upon 
the debt remaining a charge on the property. In 
re Wilkinson,— 1S71, 172. 

<« Third Meeting"— EsUte Under £75.]- 

Where, in an estate under £75 in valne, there 
had been but one meeting of creditors pursuant 
to Section 25 of the Ordinance which contem- 
plated a single meeting of creditors in estates 
under that value, semble, that the sole meeting, 
l>ehig equivalent to the '* tliird meeting ** in ao 
ordinary estate, miglit l)e taken to satisfy the re- 
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qnirements of the 107th Section, whioh provided 
that a debtor's application for release could not 
be made until after the third meeting of creditors 
had been held. In re Moodie,—YJI.t 61. 

InsolTeiiey Under Repealed Ordinance.]— 

An application for the release of an estate from 
sequestration, on consent of creditors, the estate 
having been surrendered under the repealed 
Ordinance, must be made under that Ordinance. 
Amendment of record allowed so as to refer to 
the Ordinance. In re Broim,— XII., 140. 

Enmiirr as to Kon-proTlng Creditors.]]— An 

estate nad been surrendered 26 years previously, 
and the insolvent who had long been absent from 
the Colony, now applied for the release of his 
estate from se^estration. The Master certified 
hi terms of the Ordinance that all proving 
creditors had either consented to the release or 
had had deposited fOr them the amount, with 
interest of their respective daims, Hsld :— That 
&e application might be granted ; Held, 
farfcer: — ^That the Oourt was not required by 
the 107th Section of Ordinance 24, 1846, to make 
" further enquiry " concerning non-proving 
creditors, unless, on the face of the application, 
the Master's certificate, or connected papers, there 
appeared something not bona fide, or which was 
so sQspicious as to justify such " further enquiry," 
the ri^to of non-proving creditors being specially 
protected by the 107th Section, and such rights 
not being aiffeeted by the release. Per Gallwet, 
C.J., dis^entiente :— Thski before granting the 
release, evidence should be produced to show 
that there were no non-proving creditors. In re 
HoUard.^XUL, 18. 



XXn. Otheb Mattbbs. 

Offences bv InsolTOnt]— Beview from sen- 
tence of Resident Magistrate for culpable insol- 
vency under Section 71 of Insolvency Ordinance 
(1846) for not keeping reasonable or proper 
Dooks of account. The ground for review was 
that the books were not produced before the 
Besident liagistrate; the trustee, who had the 
books, had been subpcenaed to produce them, but 
had not appeared, the statement of the insolvent 
before the Master at the meeting for the proof of 
debts, that the books ^which he then produced) 
related only to his receipto, and that he could not 
account for the deficiency of £967, was put in 
before the Magistrate. The insolvent had kept, 
he said, a book-keeper, but he was not examined 
for him. The Court, being of opinion that the 
statement of the insolvent, admitting that his 
books did not show his expenditure, was suffi- 
cient evidence for conviction, dismissed the 
arolication. Archbell v. Clerk of the Peace, — 
iMi September, 1863. 

lOowanee to Insolveht]— Application for 
an allowance to the insolvent, under Section 69 
of the Ordinance, made on behalf of the insol- 
vent, on notice to the trustee. It was stated that 
the provisional trustee had refused to make an 
allowance before the appointment of the credi- 
tors' trustee. The Court [Mblleb, J., dissent- 
ing] saying that it would appear that the appli- 
oMon bo^t to be to the Master, and the 
fleotton hot ^ving aottuHrHy to the Ooort, no 



order was made. Per Mslleb, J.: The 
came rightly before the Court in review from the 
trustee's refusal. In re Beard,— July 26th, 1864. 

DiTidends.1 — The official manager of a com- 
pany in liquicfation proved in an insolvent estate 
in terms of Section 75 of the Companies Act, 
1862, for the amount remaining unpaid on the 
shares held by the debtor. Hbld: — That as 
there was nothing to show that shareholders 
would be called upon for the full amount of their 
shares, the official manager could only claim to 
be ranked for a dividend in respect of calls 
actually made, and not in respect of further con- 
templated liability. In re TToJA^,— 1872, 89. 

Interdict granted against iSte trustee paying a 
dividend to the insolvent's co-partner, the appli- 
cation being made at the instance of a mortgage 
creditor of the insolvent's firm. In re Petne, 
Ex pute iiennte,— n., 27. 

Arrest of Debtor.l^Where Ae debtor, who 
had been arrested, asEed to be admitted to bail, 
the Court referred it to the Master to fix the 
amount and nature of the bail, notioe of the 
meeting to fix bail to be given to the petitioning 
creditor's solicitor. In re IsmaU Amod db Co., — 
XI., 72. 

Notice of an application for release of a debtor 
arrested under Section 67 of the Insolvency Law, 
must be given to the trustee. In re Judwat, — 
XL, 112. 

Mntnal Dealings.]- Where a debtor's petition 
was presented simultaneously by a husband fi^d 
his wife, trading separately, and it appeared that 
the wife's estate was only insolvent by reason of 
a debt due to the husband's business, the assete 
of the latter being almost entirely made up of 
book debts of a similar amount due from the 
wife's business, Held: — That there should be 
some evidence as to who were the members of 
the husband's firm, and as to the actual value of 
his assete. In re Heubner^ — XI., 278. 



Oronnd f6r Dishiheritfn^}— iSfem&Z«. 

vency is a ground for disinheriting. 
Kretzschmar, — VI., 7. 
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See CoMPANT. 
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INSTITOR.— See Pbincipal and Aosnt. 



INSURANCE. 



1. Policy of Insurance, 

8. Action to Recover, 

8. Fraud, Misrepresentationf or Concealment, 



1. Policy of Insurance. 

Nature of as Security.]— A policy of insur- 
ance is probably not a *' security." It is ratlier 
the representative of a debt due by the insurance 
company on a certain condition, and it would not 
oome within the scope of a bond hypothecating 
** debts and other securities " and containing a 
covenant to insure. Uaacs* Trustees y. Granger, 
— IX., 201; X., 26. 

Ckiiutmction of Policy— Arbitration Clause.] 

— ^A policy of fire insurance contained the follow- 
ing clause : — " If any difference shall arise with 
respect to any claim for loss or damage by fire 
(and no fraud suspected, and the company does 
not elect to rebuild, repair, reinstate, or replace 
same) such difference shall be submitted to 
arbitrators, indifferently chosen, whose award, or 
that of their umpire, shall be conclusive." Held 
(TuBNBUiiL, J., dUsentiente) : — That this covenant 
was not a condition precedent to any action 
brought bv the insured in respect of loss by fire, 
but a collateral condition only, there being no 
provision in the policy for the mode of ascertain- 
ing the amount of loss. Such a bare covenant 
was, therefore, not sufficient to stay an action. 
Johnston dt MovXton v. Commercial Union Assur- 
ance Co.,— xni., 66. 

Doubtftil Words.]— It is a settled rule of con- 
struction that in written contracts, such as a 
policy of insurance, doubtful words are to be 
cons^ed strictly against the person using them, 
because he ought to have expressed himself more 
clearly. Spencer v. London and Lancashire 
Insurance Co,, — ^V., 37. 

Hypothecation of Policy— Insolvency of 
Assored. — Bee Insolvekct. 



2. Action to Recover, 

Pleading— Inconsistent Pleas.— See Pleadino. 

— Oeneral Denial— Evidence.]— Under the plea 
of general denial in an action on a policy of 
marine assurance, where the loss of goods to the 
amount claimed is sued for, the company has to 
prove that property to that amount was on the ship 



and was lost. Beningfield tt Son v. Guardian 
Assurance and Tnut Company of Port EUzahetk, 
—1872, 64. 

Place of Payment]— The fact that the policy 
under which plaintiff claims was payable at the 
ofi&ce of the company in another Colony will not 
exempt the company from liability to be sued in 
Natal, the lex loci con^octiM being applicable. lb. 

What Kay be Recovered— Talue of Goods.] 

— Where the insurers are bound by their policy 
to pay the value of the insured goods at tiie time 
of the fire, such value may be enhanced by an 
increase of Customs duties and cost of tomsit to 
an inland State. Lock v. Northern Insurance 
Company,— YU,, 33. 

Loss Incidental to Fire.]— Where a part of 
the claim under a policy was for the injury to a 
billiard table, caused by a puaffin lamp being 
allowed to fall upon it while endeavours were 
being made to remove goods from the billiard 
room. Held : — That such damage was incidental 
to the fire and was therefore covered by the 
policy. lb. 



8. Fraud, Misrepresentation, or Concealment. 

Prior to Insurance— Material Facts.]— By 

our Law, the contract of insurance is consensual 
and bonaefidei, and the law of insurance, being 
part of the general mercantile law, the principles 
in regard to it, adopted in civilised countries, 
presumably correspond. A misrepresentation or 
concealment, by the insured, of a matter within 
his knowledge, either material, or which might 
easily be material, to the insurance, is fatal to 
the contract. The underwriter should be in- 
formed of every material circumstance within the 
knowledge of the insured, and the proper criterion 
is whether any particular circumstance was in 
fact material, not whether the party believed it to 
be so. The question is — whether, under all the 
circumstances, at the time of the policy, there 
was a fair representation, or a concealment, 
fraudulent if designed, or though not designed, 
varying materially the object of the policy and 
changing the risk understood to be run. Although 
the suppression should happen through mistairiB, 
without any fraudulent Intention, still, if the 
imderwriter is deceived, the policy is void, because 
the risk is varied. The insured is bound to com- 
municate everything of a nature to increase the 
risk within his special knowledge, and the in- 
surance is null by reason of any reticence or false 
declaration, even where the damage or loss is 
not thereby affected. Spencer v. London and 
Lancashire Insurance Company, — ^V., 87. 

The policy of insurance, on which the plaintiff 
sued, was granted subject to the following 
endorsed conditions : — " All the peculiarities <rf 
every risk, such as the situation and construction 
of the premises .... must be specially 
mentioned on insurance being proposed, so that 
the risk may be fairly appreciated. If not so 
mentioned, or if any misrepresentation be made 
to the prejudice of this company .... or 
if any alteration or addition be made to any 

risk whether such alteration or 

addition do consist in matters specified connected 
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with .... change in the nature of the 
ooeopation, or in any other manner whatsoever 
.... and the assured shall not have given 
notice thereof .... the policy of assurance 
shall be noil and void.*' And, after the loss, *' If 
any false statutory declaration be made in support 
thereof .... all benefit under the policy 
shall be forfeited." Plaintiff, in his proposal for 
a fire insoranoe, with the defendant company, 
had stated that one M., who was favourably 
known to the company, was then in occupation 
of tiie premises sought to be insured. The plain- 
tiff, however, had consented to the substitution of 
other tenants who were in fact the actual 
ooeupiers at the time of the fire. In his affidavit 
after the fire, plaintiff repeated his former state- 
ment It was shown that the question of occu- 
pation was a material one to the companv. Held : 
That although it was doubtful whether the misre- 
presentations were such as to come within the oon- 
oiticms of the policy, yet, by the general law of 
hisuranoe, there having been a misrepresentation 
by plaintyf of a matter within his knowledge, 
^oh might easily be material to the insurance, 
he could not recover on the policy. lb, 

Bztent of Lou.]— It is fraud if the insured 
deliberately and int^tionally represents his loss 
to be more than it actually is, but when such 
fraud is pleaded, it requires strong proof . Lock 
T. Northern Imwranee Company ^—^Lt 83. 



INTERDICT. 

L GZKXIUL BULES. 

n. In What Cases Granted ob Refused. 
in. Pbactzcb BsIiAtimo to. 

IV. DaXAOES and Ck)BTS. 

I. Gbnbbal Bulbs. 

Oljoeto of in ^eneraL]— Application by A. for 
an interdict agamst the sale of a farm by H. 
The farm had been sold and transferred by A. to 
H. for £600, payable by instalments of £12 per 
month. There was a conflict whether any in- 
stalment was overdue, but £300 of the purchase 
money was still unpaid. There was an affidavit 
by A. that he was informed that H. was about to 
ttU the farm and leave the Ck>lony ; that H. had 
sent up oattle to market for sale, and as he said 
to pay A., but had not so paid ; and that H. had 
given up a Government employment of £12 a 
month. Oounsel appeared for H. though notice 
had not been served, but had no affidavit in 
denial of the above statements. The Ck>urt 
(Phillips, J., dissenting) granted the interdict 
mitil further order. Per Habdino, C.J. : There 
are the like remedies by arrest and interdict in 
reference to a debt, $olvendum in future as there 
are in reference to one then due and payable. 
^er Connob, J. : Assuming the law to be so (as 
bad been decided l^ the rest of the Court) the 
onaoswered Btftteme^ta in this case warranted 



the interdict. Per Phillips, J. ; The law is aa 
laid down by Habdino, C.J., but the statements 
to warrant the interdict ought to be much more 
precise than these, showing the grounds of the 
belief sworn to. Per curiam : The seller has no 
lien for the purchase money after transfer. 
Armstrong v. Howard^ — 3rd March, 1863. 

In a question of interdict, the Court cannot 
settle what are the liabilities of all the parties in 
a large account. All that it can do is as far as 
possible to secure the rights of the parties 
pending litigation, at the same time taking care 
that £ird persons are not thereby injured. 
In re Muirhead, FindXay dt Co.,— 1871, 179. 

Action following.]— A tenant of a Munici- 
pality, in possession, out not having executed a 
lease, ploughed up what was alleged to be a 
public road, and prolonged his ditch and fence so 
as to cross this road. On November 1st, 1859, 
the Municipality, by their town clerk, called on 
the tenant to desist in his process of obstruction. 
On the following day the tenant wrote, giving his 
understanding of the case as to the road, and 
leaving the matter to the Municipality to decide. 
No answer was sent to this letter, and the 
obstruction was completed, and the tenant's 
crops sowed. On the 17th January, 1860, the 
Municipality, without having commenced any 
action, applied for a conditional order on the 
tenant for an interdict against his obstructing the 
road. The tenant, in showing cause, denied that 
tho road was a public one. Held (HABDiNa, 
C.J., dissenting): That a perpetual interdict 
could not be given on an application of this kind 
without there being an action to try the right 
which was disputed, and in consequence of the 
delay, and the obstruction being completed, and 
no case of urgency being shown, an ad interim 
interdict should not be granted. Per Habdino, 
C.J. : There should be an interdict against future 
obstructions by tenants; and it should be left to 
the Municipality to bring an action to abate the 
present ol^tructions. Mayor and Bwrgeesee of 
Pietermaritzhurg v. IJyder,— January 81, 1860. 

Per Habding, C.J. : Although in general an 
interdict must be connected with an action, it is 
not necessarily so in all cases, e,g, where the 
interdict is perpetual and no damages are sought. 
Per CoNNOB, J. : To grant a perpetual interdict, 
equivalent to a final judgment, without an action, 
would be ultra vires curia^ opposed to the practice 
and precedents of the Court, and contrary to the 
statutes by which its procedure is regulated and 
the law which it administers. Bishop of Natal 
V. riZfo,— 1867, 3, 60. 

An action cannot be brought in defiance of a 
subsisting interdict. PUUt v. Escombe and 
another,— I., 69. 

An interdict, ordinarily, is precedent to an 
action, to prevent damage being done in the 
meantime. In re Walton db Zietsman, — HL 
(Sept.), 23. 

On an application for an interdict restraining 
the defendants, a municipal corporation, from 
entering upon premises and removing a verandah 
therefrom, Hkld, that the interdict should be 
granted, as numerous points \^ been raised 
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^iM^^ xnxgki io' be 'decided Ir^ ftn's<*tion on ithe 
Jfiiit^ ot t^e Corporation. NdtaVLand dnd Colo- 
, potion Co. V. Pieterfiiafitzburg CorporaHon,— 
tn. (Maroh); 89. 

' Ap^dksanto had requested respondeiit to take 
steps for the'fottnation of a company to i^Tork 
leasehold mining property In the Transvaal, the 
O^vner of Mfhioh was a company having its head 
' dAcef In^lital, though all the parties resided out 
ofthet>}Idny. Besttotrdent had accordingly floated 
;a oompanj/ l^tit one of the applicants refused 
to ratify his action, inttodlng to float a company 
' Df his own, .whereupon respondent obtained an 
interdict ^kgtdnst Ihe ooAipany dealing in the 
J^perty otherwise than aocormng to the agree- 
' xiient between the ikrties :— Held, that the inter- 
dict was within the jurisdiotion and had been 
righiUy grtinted. but that, as it had existed for 
ttnree months witiiout further steps behig taken, 
thns preventing further action ^ Natal, the 
respondent should' be pui upon tehnffto bring his 
Mtibn in the Tnmsvaal Courts. Tajflor d 
JFWUomwn v. Ow«n,— IX., 70. 

^ihto never been the practice in'this Colony to 
te^tdre that, as a general rule, there should be 
in action to support an interdict. Si, PcaiCt 
Chwrehwdfdent Y. Johnson and anoKher^ — XI., 60. 

Aiiy person having an interdict other than a 
perpeuial interdict obouldbe put upon terms to 
"^^oommence his action to tdmit into a perpetual 
Interdtot. Poonen v. -?«ady,— XI., 236. 

tlbiukeeltoii between ftfoperty and Claim.] 

— It is not usual to grant an interdict ex parte 
agahidtthe alienation of property upon which the 
ai^licant has no special daim. Where, however, 
tt IS feared that the property will be hiade away 
with and the plaintiff's claim is undisputed, an 
interdict mav be granted until further order. 
Hunt & Leuchan v. iltuZefson,— £[., 64. 

Bespondents had obtained an interdict against 
payment of moneys due to applicant as the value 
of certain windows, on the ground that the win- 
dows had been entrusted to applicant under an 
agreement not to deliver them up without pay- 
mentor a guarantee, but that he had wrongly 
delivered them to a third person to whom Uie 
interdict was directed. On an application to set 
aside the interdict, or to confine it to particular 
moneys payable in terms of a contract under 
which the interdicting creditor claimed, the 
Court refused the application on the ground that 
the alleged claim against applicant was for the 
value of the windows and not for any particular 
money which he might get under the contract in 
question. Bennett v. Ferguson dt Co.^ — Y., 198. 

The Court has an objection to granting inter- 
dicts unless there is some connection between Uie 
tlatm and the property' sotight to be interdicted, 
or unless tiie respondent is ftbout to leave, or is 
'out of 'the' Colony. A business ought not to be 
stopped unless there is a direct connection between 
the claim and the business. Mason v. Lawes,— 
VI..58. 

Wheh a bonneCtlon can' be traced between 
Bpught to'be interdicted and ihe dahxk 
is a roAsbtai'fopgrantittg^ib kttetdiot. 



Bespondefit lirfd ttdvanoed money to appliMDiti, 
which had been put into api^eants* bo^ness,a&d 
on his retirement, he had received promiesory 
notes, not yet due, which he elahned had bera 
accepted only on the security of apphcsnts* 
stock-in-trade. Part of the stock having been 
destroyed by fire, respondent had obtained sn 
interdict against the proceeds of sale of salvige 
goods, which interdict was now scraght to be set 
aside. Hxld :^That the application should be 
refused, there being sufi&oient connection between 
the goods and the claim to justify the oontinuattoe 
of an interdict. Bemhard Nel db Co, v. Oistrich, 
—VI., 185. 



Effeot ;of iBtoNttot.]— An interdtot sertet^ 
purpose of an attachment, effecting the same 
object at less expense. It is the riffht process to 
be taken for p-eservation of the landlcrd'B 
hypothec in tiie case of goods bdng removed fMm 
the demised pren^ses. Badoek db Co. v. SXwii't 
Trustees,— y,, 192. 



Allegation of Fraad.]— The Court cannot 
remove an interdict, on an ea? pairte aHegation of 
fraud in the inception of the matter. Certiin 
goods, consigned to an insolvent firm in the 
Transvaal on alleged false representations made 
by the consignees to the London oottsignors, had 
been stopped in transitu by the consignors* agents 
in Natal, and were the subject of an interdict at 
the instance of the consignees' local agent, Hkzj) : 
— That the interdict should remain, as the Court 
could not come to a decision upon the question 
of fraud, affecting, probably, not only the debtor, 
but his trustees, if he were made insolvent in 
Natal. Ex parte BaUanee dt Letchfifrd^-^UL 
(January) 42. 

Oromids Keoeisary to ObtaituJ-^Bespondeikt, 

a shareholder of certain companies which had 
become amalgamated with ihe Oriental Com- 
mercial Bank, in course of liquidation in England, 
by reason of such amalgamation had been 
ranked by Orders in Chancery as a oontributoiy 
of the bank. In these ciroumstanoes, he bdng 
about to execute a mortgage, an order had been 
granted by Harding, C.J., in Chambers, inter- 
dicting respondent from mortgaging, pledging, 
transferring, or alienating any movable or im- 
movable property in this Colony. Hbld : -Biat 
as there was nothing in the affidavit on which 
the interdict had been granted to show any 
danger, or any reason to suppose that respondetat 
was unable to meet the demand — the whole 
ground being that a mortgage was about to be 
executed in favour of his wife, representing an 
advance on a contract that a mortgage shofuld be 
executed--^the interdict should be dSflohai^gid. 
(HiRDroo, C.J., dissentiente) [Per Phillips, 'J».^— 
That as the affidavit did not show tliat Hm 
property about to be mortgaged was the o^iy 
property owned by respondent, the mere Caot of a 
liability was insufficient to support an Intecdlit 
Oriental Commercial Bank v. SneU,—lBni, 97. 

It is contrary to practice to grant an int^rdiot 
before an action has been commenoefd, or without 
any ground showinjg that there WoiM b«4dM§er 
hi ease bf a jtidgment. 'I&. 
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n^ Li .What O^sbs^Gbartip .ob Biefusbd. 

Wketk KttUm Fuid&itf.]^Where an action 
had already been ingtitated and would shortly be 
decided, no speoial damage being averred, the 
Cbart refused an application for an ad ■ interim 
ioterdictr Bishop of Natal y. Green and othert^ — 
1867,88,86,104. 

Whjsre edictaL p^ooesa had.been granted against 
th^ defendant, the plaintiff movea for an inter- 
dfst on defendant's land in Katal : — Hxld, that 
sach interdict might be granted nntil appearance 
had been entered or nntU further order. Crozier 
T. r«Hi.— 1870, 112. 

Interdict refused to be granted against enjoy- 
ment of rights under a lease, pending the result 
of an action against the alleged lessee- for pos- 
session, instituted on the grotmd that the lease 
had been Terbally surrendered. Marais v. Davey^ 
-t, 202. 

Where the validity of a transfer of land to the 
plaintiff was a matter directly in issue in the 
BfCtion between the parties, the Court made an 
o^rder interdicting the plaintiff from alienating 
Of dealing with £e land in question. Orandin 
T. Cato*8 CuratorSf^-Xni., 132. 

The Court will not grant an interdict pending 
the result of an action in which summons has 
already been served, the facts being materially in 
dispute. Naieker v. Naicker^—XUl., 120. 

Pendla^ IppUcation for a Few TrlaLI— 

Defendant int^icted from parting or deafing 
with any of his property pending application for 
new trial. Peace, Blandy c& Co. v. Hartley^ — 
lBe7, 191. 

Pttidlntf Ippeal to Prtry ConnciLl— See also 
ApBBAL^^Upwards of a year after judgment, the 
le^ndeni interdicted from disposing of appel- 
lants' landedr property so as to enable the 
appellants to move the Privy Council for leave to 
appeal, upon security being given for the expenses 
of taMngcare^of the property interdicted, Trutteee 
oftheifetherlandg Emigration Society v. Hein of 
FopSmU,—lS70, 81. 

Defendant interdicted from mortgaging or part- 
ing wUkh landj and execution stayed accordingly, 
where it appeared that an , appeal to the Privy 
ComieU was pending in a test case which would 
determine d^endant's liability. In re NaUU Fire 
imiTanee and Trust Company,— IBIO^ 21, 22. 

QaiBi. fc^ Damages.] — Application by S. 
against C. for an interdict agamst C.'s parting 
with his immovable property, worth £400, on an 
aflSdayit of a claim against C. for £500 damages. 
Tht Court [P&niiiips, J., dissenting] ordered the 
iUterdict on an undertaking to oonunence an 
action within one month, but directed that S. 
ahoold have no costs of the application. Per 
PHZLLira, J«: The interdict ought not to be 
granted unless an attempt or intention to part 
with the property was shown. Spencer v. Chad- 
docl^— March 15th, 1864. 

Hie Court is not inclined to grant an interdict 
ftt <h9 Sii^fMikpe of a. person m^rel^ olftiming 



damases, mioh a^oUiiii bdng nnoeriaiii a^d nqjk 
capable of measoremeBti.. BM9''<i,lMyiSp ^.^ 
WiUet dt IsVanWm,— Viti, 27. 

Breaoh of Contraoi— BeenrKlyil'^-DaiaRbnili 

as security for, an adviM^oe, under^^ to give 
plaintiffs one-tliird -of the prooeec^ of «]! 'sugar 
crushed by a central mill company, the lattttr ' 
having a^^feed to hui^ over the.pnx^eiBdQ to pl^- 
tiffs. It appeared- ^tdefBndant was hiraig^ 
sugar crushed -elsen^erc.' On an application for 
an interdict, &ld :— That, on seonritv being given 
for paymeirt to plaintiffs of any defioienoy. la. 
moneys received as against the advance, the 
application should be refused. But if such 
security were not so given within a wedc^ an 
interdict should issue, restraining defendant from 
crushing sugar-cane at any mill other than the 
Central miU. Standard Bank v. De ChoMiU,^ 
m. (September) 29. 

Interfuranee With Commoaago.] —Interdict' 

granted restraining a person who had sold certain 
lots with right of commonage from herself inter-i 
fering with the commonage by quarrying thereon. 
Chaplin V. Qrant,^m. (March) 20. 

Interference With Workmen.]— Applicant 
had bought a proper^ through the respondent as 
agent, it being agreed that the latte^ should 
remain on the premises, and that repairs should 
be gone on with provided that they, did not.intc^r- 
fere with his convenienoe. Be^sendent having 
interrupted the work, an interdict w^ anplied 
for, but the Court refused the app^cation, it eeinff 
maide to appear that respondent had interfered' 
only because the workmen were annoying and- 
impertinent^ Clarkr, ^hwmani;^l!L (Maroh)4,^ 

Teacher in Sdiool.— Sep Senooi^ 

Jnd^ent IHibtpr's Pr op ^yJ — Plahitiff^ 
having obtained judgment !n a Magistrate's' 
Court, the defendant's law agent faad'sold fumitare 
belonging to his cHent, and ^Id-fhe proceeds; in' 
regard to which he was acting evasively, H«u>: 
—That there should be an interdict, until Yutth^ 
order, against the affent*^ parting wHh the monej' 
to anyone except me If^senger of tbe liag^ 
trate's Court. Listen ▼, Eotson,—U:, 9di 

Defaoltintf D^tor^s. Ooodi.]— Betpontot 

obtained goooi fi;t>m plaintiffs' store, on approvali^' 
and, though informed that any sale inust be for 
cash, had left the town» as applicant belieyed, to 
evade pavment. The Court granted ap interdict 
against third persons parting with a boix of defen^ 
danVs in their possession. Simmer, Jenkim <fi 
Co. V. Smith,— IL, 88. 

To Prevent Undue Pref erene6.]^-Where tbe- 

respondent was indebted to applicants, judgqi^t 
having been confessed for the debt, ancdn ap-. 
peared that the respondent had sdd land t^ 
raise funds to pay other creditors,'the Conithrter^ 
dieted the purchaser of the land fro^ paj 
over the purchase price to the respondent. 
Oovemment Railways v, Schenk, — ^L, 160. 

Interdict granted ex parte, restraining t^ 
respondents from dealing with tbehr inunoyahto 
property, it appearing that an nndne prefdceaqe 
was oontemplat^ STorUt.j.Bint^'C^WJ " 



Digitized by VjOOQIC 



895 



INTERDICT. 



896 



Interdict granted against sale of property 
daimed under a post-nuptial contract executed 
after a declaration of insolvency. Molyneux y. 
FvUer.—Ul, (July) 86. 

Removal of Tenant's Goodi.— See Lamdlobd 

AMD TeIUMT. 

Prima Facie Right— Wateroonne.]— The 

diagram annexed to a deed of grant showed a 
watercourse flowing through the grantee's land to 
a place outside the land. An interdict had been 
obtained by the Surveyor General, ex parte, 
restraining a subsequent transferee from inter- 
fering with the flow of water in such watercourse. 
On an application for discharge of the interdict, 
Held : — That the fact of the watercourse being so 
marked on the original diagram showed, prima 
fade, the existence of a servitude against the 
applicant, the present owner, such watercourse 
not having been interfered with until he had 
acquired title. As, therefore, it lay with the 
applicant to bring an action for the declaration of 
his rights, the interdict should stand without 
prejudice to such action. Remfrey v. Surveyor 
General,— Xa,, 278. 

On Peniion.— See Public Officsb. 

Againgt Partnep.— See Pabtnbbship. 

Against Nnisanee.— See Nuisamce. 

Against MoFtgatfIng Property.]— Applicant, 
a creditor, obtained an ex parte interdict, re- 
straining his debtor from mortgaging certain 
property to other creditors, on the ground that 
the debtor had entered into an agreement not to 
mortgage. An application by the other creditors 
to set aside the interdict was opposed, on the 
flTOund that an agreement to give time was oon- 
cutional on the debtor's not dealing with his 
property, and that the debtor ought not to mort- 
gage, he being in insolvent circumstances. It 
appeared, however, that prior to the agreement 
not to mortgage, the debtor had given a power of 
attorney to mortgage the property in question, 
though this was not disclosed to the Judge who 
granted the interdict. Hbld: — That the credi- 
tors had a right to obtain their mortgage, and 
that the interdict should, therefore, be removed, 
the bond not to be parted with for three months. 
Mattenon Bros, v. DarbysMre^—Yni., 187. 

Against Disposal of Mortgaged Property or 
Prooeeds] — (See also Mobtoaob). Interdict 
prohibiting defendant from disposing of his 
movable property refused, it appearing that the 
applicant wasi secured by mortgage bond. 
HamUUm v. JSmanii^,— 1867, 299. 

Interdict granted against second pledgee part- 
ing with goods twice mortgaged. CJiambers v. 
LindMy,— m. (May), 1, 

Bespondent being indebted to applicant in a 
large sum of money, had executed a notarial 
bond hypothecating movable property. Applicant 
had received delivery, and had been in possession 
of Uie property, but the Sheriff, at the instance of 
a jud^ent (creditor, attached, in execution, part 
of the pledged property: — Held, that further 
steps nnaer the exeoation should be interdicted 



and an order nUi made for restoration of the 
property to the applicants. Standard Bamk ?. 
Oaitw,— I., 260. 

Order granted, interdicting sale in execution of 
property claimed to have been pledged to appli- 
cant, and therefore wrongly attached. Van 
Oroenen v. Oorrie, — IX., 102. 

Where a debtor had sold to athird party furni- 
ture pledged to the plaintiff by notarial bond, the 
Court interdicted the j^urchaeer from Darting 
with any of the furmture, the interdict to 
operate as an attachment to found jurisdiction, 
and edictal process authorised, defendant having 
left the Colony. Turner Brot. v. Qreen d 
CoZviZfe,— m. (March). 85. 

Against leaving Colony.] — See also AxBaset, 
The defendant, a judgment debtor, had been 
interdicted from leaving the Colony. It waa 
proposed that he should be allowed to depart on 
consenting to judgment in the South African 
Republic, where he resided, but he objected to 
sign the consent unless it reserved a claim for 
dainages on account of wrongful arrest At the 
suggestion of the Court, there was added to the 
consent a promise not to proceed outside Natal 
for damages, and on these terms the interdict 
was discharged. Middieton v. Irvme,—XL, 71. 

To fonnd Jurisdiction.— See JuBisDicnoR. 

Use of name of Firm.]— A. had been engaged 
by respondents at a salary and share of profits, 
the business to be carried on under the name of 
A. A Co. A., however, having left the business, 
engaged with applicant to start another businen 
on similar terms under the same style, but re- 
spondents continuing to use the name of the 
firm, an interdict was applied for :— Held, that 
the respondents should be interdicted from using 
the name of A. & Co. otherwise than for the 
purpose of winding up the business and with the 
word ** late " affixed. McLean v. HtiU Bros,,— 
—IX., 265. 

Against Transfer of Shares.] — See also 
CoMPAMT. Interdict granted, restraining the 
secretary of a company from paying away any 
shares, or moneys, in connection with them, 
claimable by a pajrtner in an insolvent firm which 
had surrende red its interest therein. In re 
Acutt db Co„—Yni,, 180. 

Interdict granted, reetrainhig a company in 
Natal from transferring shares, it appearing that 
the registered owner was indebted to the applioant 
and had left the Colony. Smith d Wataon v. 
Adamson,—ISi,, 209. 

Against Payment of Wales or Salary.]— 

Interdict granted against the nead of a dewt- 
ment paying wages to an employ^ withoot 
deducting a specified sum in satisfaction of plain- 
tiff's claim. Notice of such an application 
requires to be served on the department con- 
cerned. Eellet V. Bower,— YU,, 211. 

Interdict granted against the Colonial Trea- 
surer paying saiarv due to a public officer in 
defeasance of oroer for payme nt th ereoiit of 
alimony. Eathom t. £a<Aom, —Ym., 184 
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An i^plioation by % jadgment creditor for an 
otder attaching the salair of defendant, an 
employ^ receiving a monthly salary, who had 
refased to pay the applicant to the ezclusion of 
his other csreditors, Hbld: -That there were 
objections to interdicting an employer paying 
wages, and that, as there were o&er creditors, 
the respondent should come to an arrangement 
with them under which the employer might 
agree to an allocation of salary. [The applica- 
tion stood over tine die to admit of some such 
Arrangement.] Oriffm v. Ongley^—JX.^ 138. 

Good! of Absent Defendant] — - Interdict 
granted, restraining respondent from parting 
wiA jewellery and money belonging to defendant 
who was about to be smnmoned b y edic t and had 
left the Colony. KeUy v. Lfry,— Vm., 166. 

igadnet Payment of Money.] — Interdict 
granted against paying moneys to a firm alleged 
to have supplied goods to an assignment debtor 
who had guaranteed payment. In re PaJframan, 
-yn., 111. 

Against Tramway Company,— See Tramway. 

In Road Cases.— See Boad. 

igainst Squandering Estate.]— An interdict 
restiaining the respondent from squandering or 
making away with his estate cannot be obtained 
xmless prooeedings are taken for declaring the 
respondent a prodigal {per Connor, J.). Savage 
dHiUy.Tkrath,--!., 173. 

igainst Dealing with Deceased Person's 
Property.] — Interdict granted against mort- 
eagmg or alienating immovable property of a 
deceased person, pending appointment of an 
executor dative, for protection of widow's share. 
InreHiiui,— 1870, 71. 

Against Cutting Crops.]— An interdict cannot 
be kept up against cutting a perishable crop of 
sogar-cane. In re JiToc^- 1869, 164. 

Extension to Manufactured Products.]— An 

interdict had been obtained against the removal 
of m)wing crop of sugar-cane. The applicant, 
finding that the cane had been manufactured 
into sugar, asked for the interdict to be extended 
to the sugar. Hbld, that the interdict could not 
be so extended. Koch*$ Estate v. De Pass^ 
Spenee dt Co.,— 1869, 116. 

Conflicting Statements.]— Interdict granted, 
although facts were in dispute, respondent de- 
clining to refrain from interfering with appli- 
cant's possession. In view of conflicting state- 
ments, application to set aside refused. Bloy v. 
thamMn. dk Giles,—lS67, 77, 82. 

Again/rt Stav of Transfer.]— B. sued N. for 
transfer of a farm sold by mm to B. N. had, 
after his sale to B., sold the same farm to W. 
W., after the commencement of B.'s suit, sued N. 
for transfer, and N. appeared in Ck)urt and con- 
fessed judgment, and the Ck)urt thereupon 
ordered transfer by N. to W. ; but at the instance 
of B.*s attorney, and on the consent of W.*s 
attorney, the transfer was stayed for a short 
poiod. B.'s action was contested by N., but 



judgment was given against N. for transfer, 
which, however, was stayed until further order. 
By the same judgment N. was interdicted from 
transferring to W., xmless W. should show cause 
to the contrary on or before the last day of the 
next term, giving notice to B. of the application. 
W. did nothing in the matter, and in tne latter 
half of the term next but one, after W.'s last day 
for showing cause, B. moved, without notice, to 
W., or N., to have the stay of the transfer by N. 
to him removed. The C!ourt (Hardino, O.J., 
dissenting) ordered aocordipgly, and that N. 
should forthwith transfer to B. Per Hardino, 
C.J. : Notice ought to have been given to W. 
BoshoffY. NUkerk,—l9tii March, 1861. 



m. Praoticb Belatino to. 

Notice of Application for Interdict]— The 

rules as to notices of motion do not, $emble, apply 
to interdict cases, nor to applications for cus- 
solution of interdicts. Oriental Commercial Bank 
V. 5n^W,— 1871, 97. 

Application to Set Aside.]- Where an appli- 
cation is in effect to set aside an interdict, such 
setting aside need not be specifically asked for. 
In re Defiance,— IS72, 86. 

Interdict in Road Case— Notice.]- Notice is 

required of an application for an interdict against 
an obstruction of a road. Watson v. MacUod, — 
I., 262. 

Notice not in General Required.]— Notice of 

application for an interdict need not be given, 
unless required by the Court. Natal Land and 
Colonisation Company v. SchUssler dt Co,, — ^V., 10. 

Ai&daTits.] — The affidavits used by respondent 
in applying for the setting aside of an interdict 
need not, semble, be specified to the other side. 
Morton v. ShuttUworth^—lSl^t 76. 

Fresh affidavits in reply to answering affidavits 
were not admissable under Bules prior to that of 
26th July, 1884, Marait v. Davey dk Seymour,-- 
I., 141. 

Application for Discharge— Disputed Facts.] 

— ^Application to remove interdict refused, it ap- 
pearing that there were matters of fact involved 
upon which it was difficult to decide sunmiarily. 
Allison V. Umsondeni and others, — VII., 188. 

Rights Preserved on Discharge.]- A number 
of creditors in Scotland were represented under 
a deed by liquidators in respect of a business in 
Natal. It appeared that the trustee in this 
Colony had taken transfer to himself of property 
belonging to the business, and, having cancelled 
a bond thereon, was about to pass a fresh mort- 
gage. The Court, in setting aside the interdict 
against the trustee and ordering cancellation of 
the bond, directed the Begistrar of Deeds to 
correct the transfer by making it appear that the 
transferee was trustee for the liqui<£ators. In re 
Muirhead, Findlay dt Co.,— 1871, 179. 

Discharge of Expiring Interdict]— When 

an interdict granted until a certain date nad only 
seven days to ran and it appeared that its 



Digitized by VjOOQIC 






nfTBBMCT. 



400 



remoyal woojd expose, the plaintiff to delay :— 
fisLD, ihai the interdiel oaght not to be dis- 
dbarged. Knoxy. MHkU,—lHn,lBl. 

SjBOiiPity*! — {et vide tupra). Interdict dissolyed 
on payment into Court of the amount in dispute, 
to abide an action. In re JToc^,-— 1869, 164. 

Interdict refused, without prejudice to further 
proceedings, upon security being found to the 
Master's satisfaction, for payment of the claim 
ezolu^TC of any costs. Vinnecombe v. Poynton 
^»,— v., " 



dt Sontr 



,154. 



Diseharge on Failure to Bring Action.]— An 

interdict had been obtained in this form : — The 
applicant undertaking to commence an action 
before the first day of next term (Ist September), 
interdict granted until further order. A summons 
in the action was taken out on Ist September, 
but, as it was alleged, was by accident not served. 
The attorney for &e defendant (an executor), on 
14th September wrote to the attorney for the 

Slaintiff that he would apply to have the inter- 
ict set aside. This, apparently by mistake, was 
entered in the Court List for 15tii September, and, 
not being moved, was struck out ; on that day a 
further summons in the action was taken out and 
served on the defendant. On the 18ih, notice on 
behalf of defendant was given of an application 
to discharge the interdict, on the ground of the 
action not being commenced in time, and incon- 
venience and loss to the estate, and this was 
moved on tiiis day. The Court refused the appli- 
cation, and directed each party to pay his own 
costs. Otto V. TurnbuU,— 22nd September, 1863. 

Oh 81st May, 1864, an interdict had been 
granted against M., until further order, on an 
undertaking on behalf of the applicant, that an 
action should be commenced on or before Ist 
July. It was now moved on behalf of M. that 
the interdict should be discharged as no action 
had been '.commenced. Since the service of the 
notice of* this application, a summons in the 
action had been issued. This application was 
opposed on the grounds that, after the order for 
interdict, communications were had for settle- 
ment by arbitration, and there was a letter in 
reference to this by his attorney as late as 18th 
July. The Court refused the application ; costs 
to be costs hi the cause. Baynes v. Maritz^ — 
October 10th, 1864. 

Dissolution of interdict refused, the plaintiff, 
however, directed to bring his action forthwith. 
Baker v. Gremin^,— 1867, 181. 

Application for dissolution, of an interdict 
against a trustee in insolvency on the ground that 
the creditor had not brought his action, refused, 
the creditor's proper course being to await the 
filing of a liquidation account. WiUon v. Winter*$ 
rnwtew,— 1867, 176. 

Where an interdict had been obtained in con- 
templation of an action which had not been 
brought for two years, the original action having 
been abandoned and that ultimately instituted 
being subsequent to the release from sequestra- 
tion of the defendant's estate, the circumstances 
of the parties having thus chiemged to the extent 
of the disappearance of the original ground of 



action, Held :— That the interdict should be dis- 
charged. Hey$ V. 2Vrr#tt,— 18^0, 108. 

An application for dissolution of an interdict, 
on the ground that no further action had been 
taken by plaintiff, refused, upon the delay being 
explained, and it appearing that an action 
was about to be instituted by the representatives 
of the plaintiff, who had died. Where, however, 
the delay had been unnecessary and unreasonable, 
the Court removed the interdict. ZambuUma's 
EataU V. Af<yara,— I., 16, 188. 

Where an order had been granted allowing ap- 

Slioation to be made on a specified date for the 
ischarge of an interdict if no proceedings had in 
the mealime been taken by plaintiff, and no such 
proceedings had been taken, the Court disdiarged 
the interdict. Tipper^t Trustee* v. Tipper, — 
Vm., 37. 

Application to set aside— Notice.] —In re- 
spect of an application for dissolution of an inter- 
dict, notice must be given to the other side. 
Baker v. Greening,— imi, 123. 

Dissolution refused on Terms.— Application 
to set aside interdict against dealing with mort- 
gage bond passed for a gambling debt — refused, 
on the understanding that the respondent would 
bring his action to set aside the bond witiiin a 
month. Daly v. HotreU,— VII., 37. 

Dissolution ordered on Terms — InsolTent 

Respondent]- Upon making an order dissolv- 
ing an interdict, it was stated to the Court tiiat 
the respondent was about to surrender bis estate. 
The Court, however, ordered security to be given, 
to abide the result of an action. Rush v. Emanuel, 
— Vn., 68. 

Applioation to Discharge— Answering AA- 
davlts.] — Where, an interdict having been grant- 
ed, the respondent in moving for its discharge, 
introduced new matter into his affidavits. Hxld : 
—That the Rules of the 26th July, 1884, did not 
confer a right upon the applicant to answer the 
new matter, it being discretionary with the Court 
to allow or refuse such answering affidavits, to 
which there could be no reply. Johnson oful an- 
other V. St, Paulas Churchwardens, — XL, 4. 

Order of Discharge— Form ot]— An applioa- 
tion for removal of an interdict granted until 
further order should purport to be for tiie " dis- 
solution" of the interdict, not that it may be 
"set aside." Houston v. CoZe,— XIV., 278, 290. 

Application for Discharge— DIspnted Facts.] 

— An interdict having been obtained in respect of 
a sum of money in a bank, the evidence produced 
on an applioation to set aside the interdict was 
conflicting on the question of ownership, Heu> : — 
That it would be better for the money to remain 
in the bank until the rights of parties had been 
decided by an action. Randies, Bro, dt Hudson 
v. Standard Bank and others — XIII., 253. 

Leave to Respondent to shew Caose.]— In- 
terdict granted against an executrix dealing with 
and disposing of property claimed by a creditor, 
with leave however to the respondent to show 
cause. Baker v. Greemn^,— 1867, 122. 
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Bitamion.]— Interdict twice extended, with 
leave to respondent to move for dissolation. 
Pimm V. F«P,— 1867, 69, 75. 



17. Damages and Costs. 

MaUeioiulv obtafniiig Interdict.]— There is 

no ftothority for assuming that the obtaining of 
an interdict, without reasonable and prolMkble 
oaoBe, would be regarded in England as identi- 
eal with malicioasly proceeding to make a man a 
bankmpt, and as therefore analagons with an 
action for malicious arrest or prosecution. NaUU 
Land and Colonization Co, v. SckUssler dt Co,, — 
v., 10. 

Damafet for obiai]iing.]~If one merchant 
wanionly procures the compulsory locking up of 
anofber's merchandise, the latter can sue for the 
aotoal loss sustained by not being able to sell his 
goods.— Id. 

—QvMtioni fop Jury.]— Defendants, by their 
tgent, obtained an interdict against plaintiffs, 
who were merchants, restraining them from dis- 
posing of any goods in the store, held under a 
lease from defendants, in respect of rent accruing. 
The affidavit on which the interdict was granted 
set forth a belief that the plaintiffs intended sell- 
ing the goods and that the firm was about to be 
dissolved. The interdict was discharged after 
being in force seven days. In an application for 
a new trial of an action in which plaintiffs had 
recovered general damages by reason of defend- 
ants having obtained the interdict maliciously 
and without reasonable or probable cause, Held ; 
—That the jury should have been directed that, 
in order to find a verdict for plaintiffs, they must 
be of opinion that the interdict was applied for, 
not from any real fear as to the security for the 
lent, but substantially for the exclusive purpose 
of damaging the plaintiffs' character and dignity 
before the world. If the jury thought that defen- 
dants' agent considered that there was actual 
danger, as to his being able to recover ^e future 
rent, they ought not to find that he acted contu- 
meliously, even though they themselves might 
think that there had been no such danger. The 
question was — what was the dominant motive? 
"Beasonable and probable cause," being a ques- 
tion for the judge, not for the jury, the less said 
abont it the better. Where the jury had been 
allowed to g ve damages beyond actual loss, and 
irrttpective of the question of contumeUa or in- 
juria, the Court without granting a new trial gave 
b'berty to amend the declaration, so that it should 
correctly charge malice. Natal Land and Colon- 
ttotion Co (Ld,) v. Schiissler d: Co,,— 7,, 10. 

Co8ts.]j— Respondent ordered to pay applicants' 
costs in interdict proceedings which had been 
oaade costs in the cause, upon applicant paying 
charges due to respondent in respect of land the 
sabject matter of the dispute, the costs being set 
off against such charges — or otherwise to be costs 
in a future action.— i?% v. r^ompaon,- 1867, 



See also Costs. 
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Rate of— Gnitom.] — ^Where no special rate of 
interest has been agreed upon, a mercantile cus- 
tom to charge 12% on current accounts will noi 
justify a higher rate tlum 6% on such accounts. 
Field y. Heimin^,— 1867, 250. 

Jad^ent Debt.] — Interest cannot be allowed 
in res^MBt of a judgment debt when it has not been 
claimed in the action nor awarded by the judg- 
ment. In le JrcAdett,— 1869, 108. 

Amiaity Bond — Unpaid lutalmeiitf — 
Liability of Surety.}— Defendant was coprinci- 
pal debtor and surety in solidum under a notarial 
bond for payment of an annuity to a husband and 
wife during their lives, the consideration being 
the price of land sold, and the bond being termin- 
able on the payment of a fixed sum. Pluntiff , as 
the husband's executor, sued defendant for seven 
Unpaid instalments, with interest from the due 
date of each. There had been no notice to the 
surety that the debtor was in d^ault with the 
payments, and no demand for the instalments 
when due had been made at the particuliur place 
At which they were payable. Held, on these 
facts, that the defendant was not liable for inter- 
est on unpaid instalments, inasmuch as, under 
the bond, the annual instalments were themselves 
substantially interest, and there being a presump- 
tion, arising from the facts, that the surety did not 
anticipate having to pay such interest. Smuts^ 
Executor v. Behrens,—IB72, 71. 

Mora.] — Judicial mora, of itself, gives creditors 
generally a right to interest. In re Colonial Bank, 
ex parte City Bank,— 1875, 27. 

Trast Moneys for InTestment.]— On judg- 
ment being given on a cheque giyen to the de- 
fendant for the purpose of inyestment, interest 
adjudged at 5 per cent, from the date of the 
receipt of the cheque by defendant, to be in- 
incrcAsed to 8 per cent, from the date when he 
might reasonably haye been expected to haye 
invested it. Three months allowed as a reason- . 
able interval. Orger y. Oake$,—l,, 48. 

Merchant's Aeooont for Goods.] — ^Interest on 
balance of account for goods sold and delivered 
should be computed from the date o! issue of 
summons. Francis y. Oibome, — EL, 46. 

Pleading.] — ^Where interest is claimed from a 
date before that of the service of the sununons, 
the declaration must aver facts, such as an agree- 
ment to pay interest, a gale day, and a demand, 
showing a right to the interest claimed. Reeves 
y. Grant,— X,, 44. 

Agreement to Pay.]-^An agreement to pay 
interest at a rate " not exceeding 10 per cent." is 
not binding for more than the legal rate, 6 per 
cent. Elandsfontein Gold Mining Co, y. McEwan, 
—X., 62. 

Interest on Interest]— A covenant in a 
notarial bond to pay ** interest on all overdue 
amounts" does not authorise the charging of 
interest upon unpaid interest. Jamieson, 
Forsyth <t Co. v. Ony^Vi-rXI., 67. 
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Prefennoe of Mortgage CredltoF, — See 

MOBTaAOB. 

On Bond to Socnre Minor's Portion.— See 

BfXMOB. 

On Municipal Corporation Loan*— See Muni- 

OZPAL GOBPOBATION. 

On Promiiiory Note* — See Pbovisional 
Sbntbncb. 

On Claim against Company in Liquidation. 

— SeeGoMPANT. 



INTERPRETER. 

Fee.] — An interpreter is only allowed to charge 
for the time during which he is actually engaged 
in interpreting. BergtheU v. TttmimW,— 28th 
and 30th May, 1861. 

Admission.]— The certificate of the official 
Interpreter, as to proficiency in the Dutch and 
French languages, required by the Court. In re 
De Gra«/,--VI., 7. 

Stamp on Annual License.— See Stamps. 

Meaning of Term in Stamp Law.— See 

Staicps. 



INTERVENTION.- See Action. 



INTESTATE ESTATE — INTES- 
TACY. See Ezboutob. Suocebsion. 



INTOXICATING LIQUORS. 

I. LiCENSZNO. 

1. By Municipal Corporation, 

2. In Totonship. 

3. Under Law 23, 1878. 

n. Sellxko or Supfltino Liquor. — (See also 
Licensed Dealer, infra), 

1. To Native, 

2. Lodger, 

8« During ProhibiUd Emm. 



4. In Club, —See Club. 

m. LlOENBED DbALBR. 

lY. Wholesale License. ^ 

v. Othxb Matters. 

I. LiCBNSINa. 

1. By Municipal Corporation, 

Clnb.]]— (See also Club). Appellant, who held 
a club hcense granted by the Mayor and not by 
the Borough Licensing Board, nad been con- 
victed before a Magistrate of selling liquor to 
persons other than members of the dub : — Held, 
that there being admittedly no valid dub license, 
the Magistrate's judgment was wrong and most 
be set aside with costs, but without prejudice to 
civil proceedings. In order to stop the sale of 
liquor an interdict should have been applied for. 
Tyrrell v. Superintendent of Police, PietervMnU- 
burg,—Y„ 199. 

A dub, at which liquor is supplied at a profit 
to honorary, visiting, and reciprodty members, 
who have no share in profits, is required to take 
out a license for a club-house, as specified in 
By-laws under Section 71, Law 19, 1872, with 
regard to licenses issued under Ordinance 9 of 
1847, and 3 of 1853 (Gallwet, C J., dissenting). 
Durban Corporation v. Durban Club, — XTV., 167. 

Wholesale License.— See IV., infra. 

Appeal From Licensing Inthoritv.]— The 

proceedings of the Mayor and Councillors of a 
Borough, substituted by law for the Magistrate as 
the licensing authority, are subject, as those of a 
"Court," to the review of the Supreme Court. 
Mandamus, however, is not the right process. 
Roberts v. Durban Corporation, — 11., 206. 

Law Regulating Licensing Anthority.]-— 

Section 71 of the Municipal Corporations Law, 
1872, enacts that the Council shall "issue ihe 
licenses required to be granted under certain 
Laws and Ordinances, including Ordinance 9, 
1847 . . "to wholesale and retail dealers in 
wines, <fec." Held : — That the provisions of 
Ordinance 9, 1847, and the other Statutes referred 
to were not affected, but remained in full force ; 
the Municipal Corporations Law having merdy 
substituted one licensing authority for another. 
16. 

The proceedings of a Town Council, sitting as 
the licensing authority, are to be in accordance 
with the provisions of Section 10, Ordinance 9, 
1847, the Town Council having been substituted 
for the Magistrate as the licensing authority. 
Madore and anotlier v. Durban CorporaHon, — 
XIII., 44. 

Procedure— Privilege of Councillor.]— At a 

meeting of a Town Council sitting as the Borough 
Licensing Board to consider appliditions for 
hotel and canteen licenses, one of the Councillors 
made a statement relative to an applicant, imply- 
ing a charge of the use of hotel premises lor 
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immoral pnrpoees. Hkld:— That even if tlie 
oeoaBioii were privileged, the member was liable 
in an action for defamation, inasmuch as the 
statement being nntrae and recklessly uttered, 
the Court could not consider that it was made 
bona fide. Semblb, however, the privilege in 
such a case could not be claimed where, contrary 
to the rules under which objections to licenses 
had to be lodged and determined, a member of 
the Licendng Board became himself verbally 
an objector, in defamatory terms, to the granting 
of a license. An objector, if he adhere to the 
rules may, however, have a certain amount of 
privilege. Jtfortm v. Pickering, ^XL, 86. 

— Lieenie Formeply Refuted.] — The mere 
refusal, by a Town Council sitting as the Licensing 
Board, at a prior meetinff, to grant an application 
for a retail license, without any grounds being 
stated for such refusal, does not preclude the 
Board from granting such a license to the same 
applicant, for &e same period, at a subsequent 
meeting. In Uie absence of any evidence to the 
contrary the former objections must be assumed 
as having been removed. Madore and another v. 
Dwban CorporaHant — Xm., 44. 

DuMtiioii of Lieense.] — ^A retail liquor license 
may be granted on the 31st December of one 
year for we whple of th| following year, notwith- 
standing the provisions of a licensing regulation, 
made by the Town Council, to the effect that a 
license granted in any month other than 
November ^ould be only "for the unexpired 
portion of that year,*' the Town Council having 
by law been substituted for the Magistrate, who, 
under Ordinance 9, 1847, could, Sbmble, grant 
a retail license in one year for the whole of the 
following year* Ih, 

Maetiiigl of Board.] — ^A municipal by-law or 
regulation having the effect of restricting the 
meetings of the Lioensiag Board to a single 
meeting in each year, would, so far, be ultra pire$, 
not being authorised by the Municipal Cor- 
porations Law, and being repugnant to the pro- 
visions of Ordinance 9, 1847, Sections 8-10, 
under which the Magistrate's Court was at all 
times open for the granting of licenses. lb. 



2. In Tawnihip. 

Irre^nUup Procedure.] — A refusal by the 
Board to hear evidence on the part of the ap- 
nUcant would justify the Supreme Court in 
oeelining to confirm an adverse finding. Hought- 
ing V. Vertdam Local .Board,— XIV., 247. 

Board Must Proceed JndidaUy.]— In con- 
sidering and deciding upon an application for a 
retail liquor license, the Local Board is bound to 
proceed judicially in the exercise of its powers, 
and it may not refuse such an application unless 
sooh refusal is based upon valid objections sup- 
ported by evidence taken at the hearing. Where 
n appeared that the applicant had held a license 
without complaint for nearly 30 years, Held, 
that the Board ought not to have acted upon ex 
parte and unsworn statements made by a police 
offioer. Maephenon v. LadytmUh Local Board, — 
XIL,l8l. 



And Under Ordinance 9, 18i7.]— The Local 

Board having by Law 39, 1884, been substituted 
for the Besident Magistrate as the licensing 
authority, must proceed in accordance with the 

S revisions of Ordinance 9, 1847, Section 10, in 
eciding upon an application for a retail liquor 
license. lb. 

Objections to License.]— In an application 
for the renewal of a license to premises already 
licensed, the Board should be slow to allow 
objections grounded on the ** unfitness or incon- 
venience" of the premises. Where premises 
have been continuously licensed from a date 
prior to the licensing of any houses in existence 
at the time of the application, objections on the 
ground of the "number of previously licensed 
houses already in the neighbourhood " ought not 
to be sustained (Ordinance 9, 1847, Section 10) 
(per Wrago, J.) Houghting v. VeruUun Local 
ioard,— XIV., 247. 

Interested Member of Board.]— The fact 
that members of the Board are professed advo- 
cates of total abstinence does not constitute such 
a bias or direct personal interest as to affect the 
validity of their decision in a licensing case. lb 

Judicial Discretion of Board.]— Where the 
local board of a township, sitting as the licensinff 
authority and properly constituted, has acted 
judicially and with the procedure required by law, 
the Supreme Court will be slow to set aside its 
finding. Ih. 

Renewal of License.] — ^An application to the 
Board for a *' hotel, bar, and bottle license," in 
respect of premises in a township formerly licensed 
as an hotel, though at the time of application 
having a *' bar and bottle license " only. Held : 
To be an application for the renewal of an ex- 
isting license, and not for a new license, though 
(per Gallwet, C.J.) the practice has been to 
follow the same procedure as in the case of a new 
license. Ih. 

Half-yearly License.]— The authority given 
by the schedule to Law 88, 1884, for Local 
Boards to charge for retail liquor licenses at a 
rate not excee£ng £20 a year or £12 for half a 
year, does not empower the Board to pass a by- 
law restricting the period of such license to six 
months and fixing tne price at £12, thus virtually 
raising the price of an annual license to £24. lb. 

ReTiew of Proceedings.— See Appeal. 



3. Uhd^ Lair 23, 1878. 

Objections to License— Previonsly Licensed 
Houses.] — The fact of the existence of other 
licensed houses in the neighbourhood is not a 
ground for refusing a license, unless such houses 
were previously licensed. Where the Licensing 
Board had wrongly refused a license for premises 
in which the business had formerly been carried 
on, the Court, on review, remitted &e applica- 
tion for rehearing, with a declaration that the 
license should be regarded as applying to the 
former premises, notwithstanding the interval 
since tiieir former occupation, and that the 
matter should be decided with xeferenoe to 
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statutQiy objeptioQS. Andrew v. Inanda Licm- 
ting Board, — XI., 69. 

EeTiew of Prooeedings.]— Where aLioenBing 
Board, established under Law 23, 1878, had 
refused a license upon objections whioh, upon 
review, appeared to the Court as insufficient and 
as not being among those specified in Section 4, 
Law 23, 1878, the Ck)urt set aside the order of 
the Board and directed the issue of a license. 
Wiltshier v. Inanda Licensing Board, — XI., 68. 



n. SeLLXNQ OB SlTPPLTINa LlQUOB. 

1. To Native, 

On Written OrdcrJ—Law 22, 1878, Section 
2, prohibited the supply of spirituous and other 
liquors to natives. Section 3 provided penalties 
for the contravention of the preceding section. 
Section 6 provided for the suspension or cancel- 
lation of a dealer's license upon conviction of any 
offence under the Law. Sections 7 and 8 required 
a licensed dealer to take certain precautions in 
the case of a native supplied with liquor upon a 
written order, and Section 9 declared that any 
contravention of Sections 7 and 8 should be 
*' dealt with and prosecuted, and incur the like 
penalties as are provided in Sections 3 and 6 of 
the Law." Law 10, 1890, Section 1, repealed 
Sections 3 and 6 of Law 22, 1878, above cited, 
and, in Section 2, provided new penalties, by 
fine, imprisonment, or suspension or cancellation 
of license, for the supply of liquors " in contra- 
vention of the provisions of Law 22, 1878." 
Held: — That a licensed dealer convicted of 
contravening Sections 7 and 8 of Law 22, 1878, 
could not be sentenced under Law 10, 1890, to 
the punishments provided in Section 2 of the 
latter law, the punishments specified in Sections 
3 and 6 of Law 22, 1878, still being applicable to 
offences under Sections 7 and 8 of that law, 
notwithstanding the repeal of Sections 3 and 6 
thereof. Pemberton v. Clerk of the Peace, — XII., 
344. 

"Past *• given to MatiYeJ— The *• pass " fur- 
nished by a licensed dealer, under Section 8, Law 
22, 1878, to a native supplied with liquor upon a 
written order must have written upon it the name 
of the dealer supplying the liquor. The printed 
name of such dealer is not a compliance with 
Section 8, Law 22, 1878. The name of the 
native to whom the Uquor is supplied should also 
be written on the pass, the word '* bearer " not 
being a sufficient designation. Jones v. Town 
Clerk, Durban,— KIY., 38. 

What is a ^Native"?— Peroon of Mixed De- 
scent.] — A coloured person, described as a ** Bas- 
tard Hottentot," whose parents and grand-parents 
were both of mixed race, but one of whose great- 
grand-parents on either side was believed to have 
been Dutch, and who stated that he "had joined 
Adam Kok and became a Griqua," Held: — 
Gallwey, C.J., dissentiente), to be neither a 
" Hottentot" nor a " Griqua," nor to come within 
the definition of a *' Native," given in Law 14, 
1888, sec. 1, in respect of an alleged contraven- 
tion of Law 22, 1878, prohibiting the sale of 
spirits, <&o. , to persons of the Native race. Downa 
V. Clark of the Peace,— XIIL, 21. 



—Bast G<»a«t N^jreJ-r-The son. ot jk.MpMWi^ 
bique man and a Zanzioar woman is a ** Native,** 
as defined in Law 22, 1878, the term including aJl 
natives up to the line. Durban Corporation v. 
Brown,— v., 98. 



2. Bona Fit^e Lodger. 



8ammoni.]-^It appeared that eight men were 
found by the police in a hotel in. a borough after 
10 o'clock on a Sunday night, some drinMng and . 
some eating, the barman being at the bar. Most 
of the men lived in town and all of them slept 
that night at the hotel, some paying for bedd be- 
fore and some after the police came. Some of 
the men were accustomed to sleep in the hotcJ, 
and two or three were monthlv boarders. The 
hotel had several bedrooms. The licensed hotel- 
keeper was convicted of selling liquor to persons 
who were not bona fide lodgers, Held: on appeal, 
That the sununons was defective in not specifying 
the names of the persons to whom the liquor was 
sold, so as to enable the magistrate to find as to 
each individual. As the sunmions stood, in order . 
to set aside the conviction, the Court would have 
to hold that every one of the eight men intended 
sleeping on the premises before the police came 
in. And, as the evidence did not support tiiis 
view, the appeal should be dismissed. A»h y. 
Siiperintendent of PoUce, Pietermaritzburg, — ^VL, 
98. 



Test of Bona Fides*]— Licensing bylaws can- 
not prevent people from sleeping in an hotel, even 
though they may live witbon a short distanoe. 
If, however, persons go to an hotel, toir the por« 
pose not of sleeping but of drinking, and, when 
the police come, say that they intend to pay for a 
bed and sleep in the hotel, that does not make 
them bona fide lodgers. The test is— did the per- 
son supplied with liquof intend, be!ore the arrival 
of the police, to sleep in the hotel ? Id« 



Keeping open foE Sale Duringv Pvohlbltei 

Hours.]— Section 24, Ordinance 9, 1847, enaots 
" that no retail dealer shall sell, or keep any tap, 
canteen, or public house open for the sale of" the 
liquors mentioned in the Ordinance, between cer- 
tain hours. A billiard-room, under the same 
roof as a licensed canteen, but with a separate 
outer entrance, was divided from the bar by a 
wooden partition, with a door having fastenings 
on the inside of the bar, and a sliding window, with 
a counter, between the two rooms. During pro- 
hibited hours, the biUiard-room was found to h^- 
lighted up and play going on, several persons, in- 
cluding the barman (who was also billiard-marker) 
being in the room. The main or outer entranoe^ 
of the bar was closed, and it did not appear thai 
liquor had in fact been sold, nor that die door or 
sliding window were actually open. Held, in 
these circumstances, that the licensed dealer had 
been rightly convicted of keeping open his pre- 
mises for the sale of liquor during prohibited 
hours, within the meaning of the section. Cole 
V. Clerk of the Peac^—XUI.f 133. 



In dab, -See Licensing eupra and U^if^ShJff^ 
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IIL LlOSHSBD DiALBB. 

UaUe fbp imdt Sale by Beprantl— The 
ownetj as well as the barman who aotnaUy sup- 
plies Uie liquor, may be oonvioted for a contra- 
vention of Law 22, 1878. Clerk of the Peace v. 
Waltan db jlfoc*,— XI., 107. 

There is a sale ^en one sells through an agent 
or servant employed for the purpose of selling. 
Hie sale by a barman not the owner constitutes 
an offence in the owner. CUrk of the Peace v. 
P«ter»,— 27th Nov., 1888. OUff v. Superintendent 
ofPoUcCy Piet€rmaritzbwrg,—XJI,, 78. 

A licensed dealer may be convicted of an illegal 
Bale of liquor by his agent or servant " employed 
for the purpose," — such "purpose" not being 
neeeeearily tiie illicit sale of liquor, but selling 
liquor generally. Clerk of the Peace v. Peters, ex- 
plained! Adami v. Clerk of the Peace,— XIV,, 
880. 

Bat not for vnauthoriBed act of Third 

iait7«]~*A licensed retail dealer and one A. were 
oonvioted in a Aiagistrate's Court, under one sum- 
mons, for selling liquor to a Native, in contra- 
vention of Law 22, 1878, sec. 2. It appeared that 
at an early hour in the morning, the barman be- 
ing in bed, A., who had a horse in the stable 
attached to the licensed premises, came into the 
bar, which was open for the purpose of being 
cleaned, and supplied liquor to a Native, taking 
money in exchange. There was no relation of 
master and swvant between the licensed dealer 
and A., nor was the latter authorised by the dealer 
or his barman to sell liquor. The sale took place 
without the knowledge of the dealer (who did not 
reside on the premises), or of the barman — ^the 
latter had instructions from his employer not to 
sell liquor to Natives. The magistrate held that 
as the barman's negligence had enabled A. to 
commit the offence, ue dealer was liable. Held, 
however, on appeal, that the conviction was 
wrong, the licensed dealer, under the circum- 
stances, not being liable for A.*8 acts. OUff v. 
St^erinUndent of Police, Pietermaritzburg,—Xn.., 
78. 

We of Lieenied Dealep.— See V., infra, 

Bannan Kot LiaUe Ibr Fellow Senrants' 
let.] — The barman, who was also manager of 
lioensed premises, was charged with a contraven- 
tion of Law 22, 1878, Section 8, in respect of a 
sale of liquor to a native by a fellow barman. 
The Magistrate convicted the defendant, imposed 
a line, and suspended the license: — Hbld, on 
appeal, that one barman could not be convicted 
Cot the act of another barman, and that the sus- 
pension of the license under Section 6 of the law 
was wrong, the licensed dealer not being before 
the Court. But it is not decided that a license 
-cannot be forfeited in the abeence of the holder. 
'Ingleton ▼. Superintendent of Police, Pietermariti- 
tiny,— v.. 172. 
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IV. Wbolibale Licxnse. 

tOk]-7By Section 1, Ordinance 9, 1847, 
ad£g irathority is required to grant 
4ioit the MJe of li^^iiors as ther^nafter 



provided. By Section 5, such licenses, whether 
wholesale or retail, are made issuable for specified 
I)eriod8, including a half-yearly license at a price 
of £11. Section 71, Law 19, 1872, authorises the 
Town Council to *' issue the licenses required to 
be granted " under, among other Statutes, 
Ordinance 9, 1847, power being given to make 
r^ulations with respect to "such licenses, defining 
the nature and altering the prices thereof." A 
Corporation had framed regulations fixing the 
price of a wholesale wine and spirit license for a 
year at £30, but designedly making no provision 
for licenses extending over a shorter period. Held : 
— That since, under Ordinance 9, 1847, the 
public had a right to apply for and obtain a six 
months' wholesale license, a municipality had 
no power to refuse such a license or to make 
regulations depriving the public of that ri^t. 
Durban Corporation v. Vonck,—Yni., 251. 

Regulations For.] — Section 71 of the Municipal 
Corporations Law, 1872, empowers the Corporation 
" to make regulations with respect to " licenses to 
wholesale and retail liquor dealers and others, 
" and defining the nature thereof, and fixing the 
hours of business thereunder, and altering, in- 
creasing, or reducing the price of such licenses," 
notwithstanding the provisions of Ordinance 9, 
1847, and other specified Statutes. Held :— That 
this did not enable the Council to make regu- 
lations depriving persons of rights which they had 
under the Statutes named, including the right to 
a wholesale license under Ordinance 9, 1847. 
Roberts v. Durban Corporation, — 11., 206. 

Sale Throng Licensed Person.]— Unlicensed 
persons cannot sell under another's license, and 
though, Semble, an unlicensed person may 
import liquors and send them to be sold by a 
lioensed dealer, without himself being liable to a 
license, yet the sale must be, bona fide, by the 
licensed dealer and not by ^e importer. The 
mere fact that the name of the license holder 
appears in the invoices and that he receives the 
price is not sufficient to exempt the importer. 
Durban Corporation v. Vonck, — VIII., 251. 

Assorted Liquors.]— Ordinance 9, 1847, Sec. 
4, enacted that ** it shall and may be lawful for 
any person who shall take out a whol^ale license 
.... to sell any of the liquors in the first 
section .... mentioned, in any quantity 
not less than two gallons. Imperial measure, if in 
cask, or than twelve reputed quarts, or twenty- 
four reputed pint bottles, if in bottle." Held : — 
That uiis did not prohibit the sale of different 
qualities or kinds of liquors, in smaller quantities 
of each, so that in the aggregate they made up 
the quantity specified in the Ch'dinance. Amaud 
V. Durban Corporation, — H., 66. 



y. Other MinsBs. 

1. Prosecution for and Recovery of PmaUies, 
(See also MiioisTRiiTB's Court). 

Requisites of SnmmoiiSyfto.]— In a smnmary 
trial before a Magistrate for a contravention of 
Laws 22, 1878, and 10, 1890, and a by-law of the 
Local Board empowering prosecutions thereunder 
within a township, the cubfurge ^ould set forth the 
facts neocisary tor a ooBTictiOD, and in partioolar, 
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the place of eontraventioii and the name of the 
person alleged to have unlawfallj supplied the 
uquor {Regina v. Vipond, — 1, Menz., 561), 
Ingesiur v. Superintendent of Police^ hewcoitle^ — 
XI., 197. 

— Joindep of Defendantf .]— Qujebb : Whether, 
under one summons, the person who actually 
sells liquor to a native and the holder of the 
license for the premises in which the sale takes 
place, can botti be convicted in respect of the 
same contravention, at which the holder of the 
license was not present and of which he was not 
cognisant. 01^ v. Superintendent of Police^ 
PietermariUburg,-^Xn,, 78. 

—Citatioii of Statate*]— A summons in a 
Magistrate's C!ourt charged a licensed dealer and 
his barman with contravening the provisions of 
Section 2 of Law 22, 1878, in that they, or one or 
other of them did wrongfully and unlawfully sell, 
barter, or supply, or cause to be sold, <fec., to a 
certain native (named) a certain bottle of rum or 
other spirituous or fermented liquor of an in- 
toxicating nature. Held (Tubnbxjll, J., dissent- 
ing), that the summons was good, it being 
sumcient to cite therein the 2nd Section of Law 
22, 1878, declaring the offence, without also re- 
ferring to Section 2, Law 10, 1890, in which the 
punishment was specified, ttie two laws having, 
by Section 5 of the latter enactment, to be rei^ 
and construed together as one law. Clerk of the 
Peace v. Peten and Latrrance,— -Xm., 16. 

— Form approved.] — ^A summons upon a licen- 
sed dealer and his servant was in the following 
terms :— " That the said A. B. and C. D. are both 
and each or one or other of them guilty of the 
crime or offence of contravening the provisions 
of Section 2 of Law 22, 1878, duly made, &o., in 
that they, both and each, <ftc., [then followed 
time and place] wrongfully and unlawfully, did 
sell, barter, or otherwise supply, or cause to be 
sold, (fee, to a certain native [named] a certain 
bottle of rum or other spirituous or fermented 
liquor of an intoxicating nature, and so did, &c. 
And further the said A. B. is hereby directed to 
produce at the time and place abovenamed his 

wine and spirit license for the hotel." 

Held : — That this summons was sufficient for the 
conviction of A. B., the licensed dealer, upon 
proof of an illicit sale by his servant C. D. in his 
absence. Adams v. Clerk of the Peacef-^XLV., 
230. 

Penalties— Action to ReooTer.] — A civil 
action is the right procedure to be adopted by the 
licensing authority for recovery of a penalty. 
Durban Corporation v. Koiw/e, — Vm., 261. 
Durban Corporation v. Durban CZu6,— XIV., 167. 

Wife of Licensed Dealer.]— A licensed dealer 
and his wife were charged with an unlawful sale 
of liquor by retail. The liquor was actually 
supplied by the wife, though, apparently, 
without the knowledge of the husband. .The 
Magistrate, however, considered that the husband 
was a party to the selling generally, and con- 
victed both defendants. Held : — That the judg- 
ment should stand, though the Magistrate ought 
to have punished the husband and let the wife 
gQ. Bieki y^ Clerk of the Peaces— lJLt92. 



2. Recovery of Price of Liquor, 

By Section 27, Ordinance 9, 1847, an action 
cannot be maintained for the recovery of the 
price of liquor sold in any quantity less than one 
quart at any one time. Held: — ^That this did 
not apply to the case of a lodger at an hotel 
supplied with small quantities of liquor, there 
being a distinction between su<^ supplies and 
sales over the counter. Watson v. Wilkin^ 
Executors,— 1Q67, 184. In re Wheeler,— JX., 140. 



I.O.U. 

Liquidity ot — See Pbovisional Sentincb. 



JOINT STOCK OOMPANY-See 

COMPAMT. 



JUDGE. 



Action against Colonial Ooverament — 
Pleading.]— Action by a Judge of the Supreme 
Court against the Colonial Secretary for damages 
in being impeded by the Executive Qovemment 
in the enjoyment of his ofiSce, and receipt of the 
salary thereof. Plea, 1st, general issue; 2nd« 
that the Lieutenant Governor has power under 
the Charter to suspend officers holding by com- 
mission or warrant under the Queen, for 
sufficient cause to him appesjring, that the 
plaintiff had on a certain occasion delivered a 
certain address, <fec. ; and that the Lieutenant- 
Governor, on such appearing to him sufficient 
cause, suspended the pLEkintiff under the power in 
the Charter. Replication (after joining issue on 
the general issue) 1st, general deniiu, save as 
thereinafter expressly admitted or confessed and 
avoided. 2nd. That the address, dto., con- 
stituted no sufficient cause for the exercise of the 
power pleaded by the defendant. 8rd. That Uie 
grievances complained of bv the plaintiff were 
committed in wrongful and illegal excess of the 
power. 4th. That the obstruction complained of 
was not performed by J. S. (the Lieutenant- 
Governor of the Colony) under tne power in the 
Charter, but under the pretence of certain powers 
assumed to be given by the Act 22, Geo. in., 
chap. 75. Exceptions taken to the replications 
to the second plea, and that the plaintiff ought 
not to have or maintain his action against the 
defendant, 1st, because there being a power in 
the Lieutenant-Governor to suspend, on sufficient 
cause to him appearing, the replication did not 
show that the Lieutenant-Governor acted from 
malice or corruption, or did anything in the 
suspension not in the course of his office ; 2nd, 
because the replication did not show how the 
grievances complained of were in wrongful and 
illec^ excess of the power in the Gbarter ; $rt^ 
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beoaose an appeal in the Privy Council is given 
by the Act of George HI., and the replication did 
not show that the plaintiff had obtained judgment 
OQ appeaL The exceptions concluded with a 
Iffsyer that the plaintifTs claim should he 
dismissed, with costs. Joindbb, in exception, 
that the plaintiffs replications were insufficient 
in Law. The Court (Phiujps, J., absent) allowed 
the first and second exceptions, and disallowed 
the third ; no order as to dismissing the action. 
Baoh party to bear his own costs in respect of the 
exceptions and the argument. Per Comnob, J.: 
Under the first exception the point was raised 
whether merely insufficient cause would invalidate 
the exercise of the power under the Charter, and 
he was of opinion that it would not, unless the 
cause did not appear to the Lieutenant-Governor 
to be sufficient ; also that as the Court was bound 
to know that a suspension by the Lieutenant- 
Governor alone, though alleffed to be under the 
Act of Geo. UL, would not be authorised by it, 
the exception that the suspended i)erson*s only 
remedy was to appeal under the Act, failed. 
Per HiBDXNO, C.J. : If counsel for the defendant 
had insisted upon the action being dismissed, the 
Court could have done so, and might for that 
pQipose have r^arded the exception as a 
peremptory exception. He also doubted, but did 
not dissent from, Conkob, J.*s opinion on the 
third exception. PhUUpt v. Ertldne, — 14th 
ICaroh, 1861. 

— Tenure of OflBoe— Liability of Revenae.]— 

Action by a Judge of the Supreme Court against 
the Colonial Secretary in that capacity, for 
damages for being impeded in the exercise of his 
oflke, and in the due payment of his salary ; and 
for half his salary being kept back from him 
BtilL Plea that under the Charter the Lieut- 
enant Governor had power, upon sufficient cause 
to him appearing, to suspend any person holding 
office under the Commission or Warrant of the 
Qaeen; that the plaintiff so held, and on a 
certain occasion had delivered an address, <fec., 
and the Lieutenant Governor had lawfully sus- 
pended him, and that the plaintiff bemg so 
suspended, an Acting Judge was appointed, and 
tiiat as the plaintiff did not discharge his duties 
in his own person, and left the Colony at his own 
request, he was not entitled to any salary. The 
plaintiff had returned to the Colony before the 
suspension was revoked by the local Government. 
The Judges of the Supreme Court hold office 
under the Law 10, 1857, during good behaviour, 
and their patents run thus, but require their 
presence in the Colony, and personal discharge 
of their duties, unless in sickness or other 
ineapaoify. The Judge at the trial directed the 
Jury that an action for damages by way of 
ptmishment for a wrongful act, the damages to 
be recovered out of the revenue, was not main- 
tainable; that this action was of that kind, 
exoept so far as it sought to recover the unpaid 
half of the salary ; that the power of suspension 
Bs given in the Charter did not authorise the 
SQspaision of a Judge holding during good be- 
haviour ; and that the plaintiff, notwithstanding 
the suspension and the appointment of the 
Acting Judge, was entitled to his salary. Each 
side moved for a new trial in respect of the 
nilings against themselves. The Court (Phuups, 
J*, absent), refused each application. PhUUp$ v. 
£r«ftiM,~80th ICaroh, 1861. 



Functions of in Trial by Jnry^— See Jubt. 

Practice (New Trial). 

Difference of Opinion.— See Piuoncs. 
Judge in Chambem •— Jurisdiction. — See 

JUBISDICnON. 



JXTDOMSNT.— See also Pbaotiob. 

Enforcement and Performance. — (See also 
Exxcution). 

Resjpondent not Party to Action.]— Judg- 
ment m an action bv B. against D. for delivery 
up of certain cattle by D. to B., which D. claimed 
to have bought from B., but the sale of whic^ the 
Court had held to have been conditional, and on 
forfeitureof the condition, to have rescinded. D. 
was out of the Colony at the time of the trial, 
and before leaving had made a lease of the cattle 
to C. Application was now made, without notice, 
for an order on C. to deliver up the cattle, but C. 
not being a party in the action, the Court made 
no order. Boshoff v. Du Toit,— November 4th, 
1864. 

Performance— Party in Deiault.1— In an 

action for transfer the Court had adjudged that, 
on the plaintiff's paying defendant the costs of 
the action, defendant should hand over sums and 
securities payable to him in respect of the sale of 
the property. Application was now made, on 
behalf of the plaintiff, for an attachment on the 
defendant for disobedience of the judgment, on 
an affidavit of frequent applications to the de- 
fendant for a settlement, and his having sent in a 
demand for £69 expenses, in addition to the 
taxed costs. There was some question whether 
it had been intended by ^e Court that defend- 
ant's expenses should be paid, but the judgment 
had not been so drawn up, and there had been no 
application to have it amended. The plaintiff 
had not paid the costs, contending that he was 
only bound to do so, contemporaneously with the 
defendant performing his part. There had not 
been transfer to the purchaser, and he refused to 
pass his notes until then, the defendant not 
being to blame. The Court refused the applica- 
tion, and [Connor, J., not concurring] with costs. 
Per Connor, J. : The defendant had made a large 
claim that he was not entitled to. Per Phillifs, 
J. : The application is to conmiit a man to prison 
without any grounds. (Semble,) Per Connor, 
J., and Phillips, J. : In a judgment of that kind 
a plaintiff ought to perform or tender his patt 
before becoming an assailant. RmBeUyr, Veur, — 
November 15th, 1864. 

Leave to Sign or Enter, — (See also Pbaotiob). 

ConditionaL]— Where it appeared that another 
case, prima facie on all fours with the one before 
the Court, had been set down for tiial on a fixed 
day, the Court (Cadiz, J.) granted leave to sign 
judgment in default, but conditionally on such 
other case not coming np for hearing on the 
appointed day. SndVe Executor y. Biihop of 
^otoi,— m. (karch), 7. 
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Ipj^eation lo Sntev.-^See PKicnos. 

AlteraatiTe,]- Judgment given against defen- 
dants in an alternative form, leaving the defen- 
dants to choose which of the two forms of judg- 
ment they would take. Crocker v. Doig db 
Murray t — I., 111. 



Foreign Judgment, 

ProYisional Benienoe mi«— See Pbovisional 
Sbntbkcx. 

Proof of WaFvant to Defend.]— Plaintiff 

sued for provisioni^ sentea[ioe on a foreign judg- 
ment for costs and upon the aUoeatur of the 
taxing master. The Court refused provision, on 
the ground of insufficient proof of tiie power of 
attcnmey authorising the defence of the action. 
Eetate Cohen db Co. v. Crowe,— V., 296. 

Tranifep Under. — See Taansfeb. 

Currency.]— An order of the District Court of 
Mauritius gave judgment on a note for *' 100 
dollars" or the equivalent of 288 rupees. The 
Supreme Court of NataJ, on this judgment, 
granted provisional sentence for 238 rupees. 
Tamalani v. Modezetta,—lLt 168. 

Offieial RejNort.]— In an applioation for judg- 
ment on a judgment of the High Court of 
Judicature in England, it is necessary that an 
official report referred to in the judgment should 
be served on the defendants who were thereby 
made jointly and severally liable. Cape Com- 
mercial Bank v. Briton,— U., 134. 

MoYation— Non-payment.]— Plaintiffs sued 
on a promissory note, in respect of which a judg- 
ment had been obtained in the Cape Colony under 
jurisdiction created bv attachment. The defen- 
dants pleaded this judgment, and the replication 
averred that the judgment had not been paid. 
Defendants excepted to this averment. Hxld : — 
That the form of pleading was not such as to 
, justify an allowance of the exceptions, the facts 
upon the record being insufficient material upon 
which to decide the question of novation. Sbmblb, 
however, (citing Story Confl. Laws, Sections 549, 
598, 599a«) : That a cause of action does not 
become eznausted by a ioreign judgment in 
favour of the plaintiff, especially where the juris- 
diction of the foreign Court has depended on 
attachment. Such a judgment not only has no 
extra-territorial effect, but the cause of action is 
not merged therein. Novation by judgment is 
said to be " necessary," but how can anything 
occurring in a foreign Court be deemed necessary 
in the Gofurt of domioU? Non-payment does 
not do away with the operation of a foreign judg- 
ment. Fobs dt Co. v. £to/ord,— YL, 261. 



Re» Judicata (See also ExsotmoM). 

*Vhat Constitdtei.]— Uiiless several subjects 
of claim tofm part of one whole, a Judgment in 
respect of one of the things doetf not 0(^iBtitate a 



ree judicata as to another, merely from their 
having belonged to tiie same owner and being 
dealt with at one time with the same person. For 
the plea of res judicata^ the two actions most not 
only be in substance between the same parties, 
but under the same cause of action and oonoem- 
ing the same thing and about the same corpiM. 
Jordan v. Manota^ — IV., 103 ; Jordan v. I7«liftjf- 
inagati,—!^,, 107. 

Jnd^ent Without JnriBdiction.] — A judg 
ment without jurisdiction in the judge pronounoixig 
It is ineffectual and null and cannot be pleaded 
as res judicata in further actions in the same 
Court. An appeal may, however, be necessary to 
prevent execution. Consent may often give 
jurisdiction, and may generally be implied from 
absence of objection. WUXis v. Cauvin^ — IV., 97. 

By Conieat— Condition ai to ExeentioB.— 

SeeExBcuTiON. 



Beiwoal (See also Pbovisional Skmtencb). 

Want of Pnblioation.]— Judgment for restitu- 
tion of conjugal rights revived, the former order 
not having been properly advertised. Anjidi v. 
.in/Wd,— 1872, 94. 

Practice on Application fov.l—Semhle, in the 
case of a summons for revival of a judgment, it 
is not necessary to serve a copy of the judgment 
— Judgment revived with costs. Wood v. Wood^ 
—1870, 46. 

Superannuation.] — Quare: When does a 
judgment of the Supreme Court become super- 
annuated? Houston V. Ca2«,— XIV., 290. 



JXTDICIAL INTERFELIiATION. 

See Pbxbcbiptiom. 



JXTDICIAL SALE.—See Sale. 



JUDICIAL SEPARATION.-See 

Husband aio) Wife. 



JURISDICTION. 

I. Attachmxivt to Found JuiosDicnoN. 

n. JuSXBDICnON m PiSTICUUA CiSBL 
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in. ObJwnuM TO JmoBDiufiiiiii 



I. JttTfLCEMMST TQ Fojnfl) JUBIBDXORON* 

fil vliat QuMV <MiBr«id.>— AttmduDent of pro- 
perty of non-resident defendant. ordered, to fonnd- 
jtViBdietion. Mmltws <3t Co, v. Ifierray,— n., 116. 

]!fel|fWdllBfc.Y-^Plahitiir ]ladt>btadned'li^ to sue 
m abientdMndimt.by ediol., in reopeot of the, 
nondelirery of shares, an order being made inter- 
difjting the alienation of the shares, the subjeat 
matter of t2ie action.. Defendant now sottght to set 
aside these orders, oathe ground, that the shares 
had not passed to h|kn and were not big p roperty. 
Hku>:— That inasmuch as the defendant had an 
interest, in the shares,, whidl. wopre in Natftli.iii^ 
which plfeoe. also tile oontnaot was to he perfjDvmedr 
and as tlie ^e of the shares, to defendant weit 
not denied; b^c him* tiloa^^e dafaned to reject ii 
—the qoestions raised were snob as should be de^ 
eided in. tiie action, and tile applksatioD mut, 
tberefore be refosedt IPii Miawt : T. Uaperi, — 
yiIL,165. ^^ 

xnterdl6t granted orer mortgaged proper^- to 
found inrisdiotion in tiie mortgagee's edfijtal' ac- 
tion, WalUm.y. fTood;— IX., l(Mh 

In order to soe by edict, proper^ most be 
attached to foond jurisdiction, though an inter- 
dibt may.be sufQcient, as it often has the force of 
an attachment Jainieion Fart^ d Go, v. 
Oiiyl€y,— X., 194; 

BiMArJr-'&^ftechmeniL granted orermortgaged 
property, the accruing rents to be paid, to the 
Sheriff; Hydey,IUyno1d$,—Ti,^4i^. 

Intentt in Land.]— A lease of Crown Lands 
had been ^wded hj ihB executor of the purchaser, 
the latter having died shortly after acquiring the 
lease. Bent was due at the time of the cession, 
but, thoutgh.a registration fee had been paid on 
tlie cession, the cessionee did not execute any 
docnment and was now absent from tiie Colony: 
H)Eu>, thai there was* such an apparent inter^ 
in the llMid aa jpstified the issue of ediotal cita- 
ti<m agidnst the cessionee and an interdict against, 
further cession or charge on the lease. Surveyor 
Gfneral v. FrnnoalE,— IX., 9. 

Opermttaif *f Ittnohment]— Interdietordered 
to operate as at^hmeni to found jurisdiction. 
TwMT v. Qrtm,dt ColvHU^-^JSl, (Search) 85. 

Etpntad P ropviy of Defendant;]— Order 

granted, attaching to found jurisdiction a coach 
bearing the defendants' names, but the attachment 
remored upon proof that the coach though sold to 
defendants, had been rejected' by them as defect 
tlVSp ;3tolM^ ¥, Donoidion <f Cftatt»c«v,— ym., 

Ifthe property offrman is arrested, no matter 
^iiiere the contract has been entered into, or was 
to be performed, he may be sued. But, semble, 
ridgptent, ift only, yalid againsl the property 
*in«M. |{»iliia/f^' <f S<m y. GiiardUn ifsitif- 
«ice omT^jtiirt Cq. o/JPc«^^««»oftrt*,-1871, 129, 
*99» 



HMore Mid Mbet of MUOmm^J^Tko 

pnetice of attadiing property to found j nrisdio* 
tion is a technically which has been raised ahnest 
to an absurdity. The attachment of any small^ 
article has been held to be sufficient, bnt judje^ 
ment.can only be executed against proj^y with- 
inth e jnrisdiciion. King dt Son y» DmofluiOoVf^ 

vin.. iw. 

Apiplioaiion to set aside IttMlmantX—An. 

plication by defendant for an order settings aside 
the attachment on the ground that pn>Mrt^.had .. 
not been effectually attached— reftised by the 
Conrt, Beninafifld dt Son^'v, OttardianAs$ttranc0 
and Tm$t Co. of P6rt EU$atfeth,^lsn, 159.. 

Qiuis^ii< of Pewanul Btf^tnsJrH^In qnestions 
of peraonalstatnsithe a^taghment ol pzppeiiy; ml*- 
nQ(^g|[f^jnri«dicti9n. JGbrrT-1879^.M„6a 



T3U J vmsninfioKr Qi PABnooMB»GA8Ri^ 



limut^and Bbqbibixsom; ir^ai,) These heingyan, > 
appeal from an Administrator of Native Law tot 
the NatiTC High Court, and thence to the Native 
Court of AppMJ, the Supremo Coortr wiU< not 
ovder an Administrator to furnish a copy of the, 
record of a case tried in his Court, for w pur- 
poses of an appeal therefrom. Application should* 
first be made to the Native High Court, and then, 
if necessuy, to the Native High Court of-ApffHi). 
In re MaUhana and another,— XTV,, 268. 

Orep Pnblio Offloep.1— (See also Cttowxw. Pvn- 
uo Officeb. Bailway). Where a public duty 
is imposed by statute upon a public officer^ tbio 
Supreme Court has power by an order to compal) ' 
him to discharge such duty. But {per WJiAoe,. 
J.) if it be matter of doubt or argument whether - 
or not such officer has neglected or refused to ' 
perform his dul^, it will not be desirable for the- - 
Court to interfere, and espeoiallv if it appeac» 
that the order sought woula not benefit the a|h 
licant or place matters in a mote satisfaotorji 
position. Johnstone and another v. Emutir^ - 
XIV., 97. 



Jurisdiction of Ma^trate.- 

tBATB*S COUBT. 



See ICaois- 



Reneval of Record tfom Infsrioi^ Conxk]— 

The Supreme Court has jurisdiction to order the^ 
removal of a record from a Ma^strate's Court to 
the Supreme Court, and it will do so if it be made 
to appear that matters beyond the Magistrate's, 
jurismction are involved. Order nut: made aor 
cordingly. Qrandin v. Cato'$ Curaion, — ^XH., 
862. 



Over Btotvniliig (MUmb at^ 

LsoiBLiTivx Council. 



Of Judge in Chambers. 

In OttMraL]— A Jndge hi Obsmhers hM^sok' 
ject to appeal, all the authority of the full Court, 
except so far as renofed' by Law li; 18?9«'ir 
SubseqMot statate. In re Okfinr^YL^ Wv 
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(Mep for DiToree.1 — ^A Judge in chambers 
cannot make a final order for divorce, in default 
of restitution of conjugal rights. Ongley y. 
Ongleyy—Xni,, 283 ; Champion y. Champion, — 
XIV., 806. 

Removal of Tnutoe.]— A Judge in chambers 
cannot grant an application under Section 57, 
Law 47, 1887, for the removal of a trustee. In 
re Dat;»«,— Xm., 167. 

Nor for a trustee to show cause (Section 181, 
Law 47, 1887). In re Amod dt Co.,— XIV., 76. 

Entering Jod^ent]— An application by. the 
defendant m an action, for an order entering 
jud^ent in his favour, in default of plaintiff's 
havmg given security for costs— is not a matter 
within the jurisdiction of a Judge in chambers. 
Rapaport and Roffy, Lloyd and Nathan, — XII., 2. 

Bettlintf List of 0oiitpibaiorie8.1— Qiker«; 

Has a Jucig^ In chambers power to make an order 
settling the list of contributories of a company in 
liquidation and authorising calls to be madA? 
In re The Meaih Gold Mining 8m€Rcaie,^Xl., 
806. . 

Removal of Attorney.]— A removal by his 
own consent of an attorney from the roll may be 
ordered by a Judge in chambers. In re Gr{ffin, — 
VI., 163. 

Ride Miii—Road Board Appeal.— See Boad. 



In Other Caees. 

Prohibition— Courts of Native Law.]— The 

Native High Court and the Native Court of 
Appeal, created by Sections 7 and 9 of Law 26, 
1876, are ** inferior Courts," within the meaning 
of Law 10, 1867, Sections 26 and 27. The 
Supreme Court of this Colony has, under Law 
10, 1867, the power to issue a remedial or pro- 
hibitory writ or interdict to restrain any such 
inferior Courts from an excess of their jurisdiction 
even in a case where the Supreme Court has no 
power to pronounce a final judgment on the 
merits of the case. Such an application can be 
made by the Attomey-Qeneral, representing the 
Crown, though the Crown is not a party to the 
suit, in a case in which upon the judgments of 
the Native Courts the question of a conflict of 
jurisdiction between the Supreme Chief and the 
Native High Court had been raised. Per Wraoo, 
J. : The power of issuing such a writ is, semhle, 
necessarily inherent in the constitution of the 
Supreme Court, the highest tribunal of the 
Colony. Qiqa v. Dhlangane.—XH., 291. 

Appeal GeneraUy.— See Appeal. 

Appeal f!K>m Lioenging Board.— See Appeal. 
Imtozicatimo Liquobs. 

Mot Ezoluded by Pound Law (Seotioni 27 
and 28).— See Cattlb. 

In Ecelesiaitieal Matters.— See Chubch. 

Appeal from Governor and Governor in 
QQimel^See Eaxlway. Boas. Voluntbsb. 



In Criminal Cases.— See Cbdonal Law. 

Forei^ Contract and Law.]— The Supreme 
Court has jurisdiction over persons within the 
Colony, and a defendant may be sued here for a 
debt, even though the liability depend on ques- 
tions of foreign law, and the subject matter ol 
tiie action is abroad. Even in a cause which, 
considered by itself, would be beyond the juris- 
diction, there are instances in which the Court 
may liave jurisdiction, for the purpose of pre- 
venting injustice in a suit pending in NataL 
Potter V. Wilhelm ift Terry's Trustee,— TEL, 75. 

The defendant, who resided In Zululand, but 
who frequently visited Natal . in connection with 
his business, being found in Natal, was sued 
there by the plaintCs, who had a personal claim 
against him, in respect of transactions in Zulu- 
land. Held: — That the Supreme Court had 
jurisdioUcsi. Sbmblb : — ^With regard to immov- 
able property in a foreign countiy, it might be 
otherwise as to the land itself, but if the claim 
were upon a contract in respect of such property, 
the Court would have jurisdiction. MiUer y. 
Louu;,— Vn., 120. 

^ Proceedings bad ab initio. ]— Where the 

jurisdiction of the Supreme Court is ousted, as 
for instance in the case of the Governor's con- 
firmation of a Volunteer Court-Martial, the 
Supreme Court may nevertheless declare Ba<^ 
proceedings null where they are shown to be bad 
ah initio, by reason of the charge l>eing one not 
contemplated by the Volunteer Law. King t. 
Commandant of Yolwnteert,—^^!!!,, 180. 

How Jnrisdiotion may be Onsted.]— The 

jurisdiction of Superior Courts may be taken 
away by implication as well as by express words. 
(per Gallwet, C.J.) Johnstone and another y. 
12aw?«e,— XIV., 27. 

Foreign Contract— Attachment.]— See also 
EnicTAL Citation. An action on a contract can 
be maintained, no matter where the cause of 
action accrued or where the contract is to be 
performed, provided only that the plaintiff arrests 
the defendant, or his property, in the country in 
which the action is brought. Beningfield dt Son 
v. Guardian Assurance and Trust Co, of Port 
EUzabeth,— 1872, 64, 60. 



in. Objection to Jubibdiction. 

Defendant entering Appearanoe.1— The de- 
fendant, who resided at Zanzibar, ha4i been sued 
by edict on a charter party entered into in Natal. 
No property had been attached to found jurisdic- 
tion, but an unqualified appearance having beoi 
entered, and the defendant oarred from pleading : 
Held, that an unqualified appearance having 
been entered and the declaration buavinff been 
served upon the person who had entered such 
appearance, any objection to the jurisdiction was 
waived. King dt Son v. Dewjheeboy, VIH., 129. 

Plea to Jurisdiction.— See PLSADiNa. 

Semhle (per Connor, J.) : A defendant may 
object to the continuance of an ediotal dtation 
without entering appearance, though the best 
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wfty would be to appear onder protest and object 
to the juriediotion. Beningfidd U^ Son v. Guardian 
AmarcMCB and Trwi Co. of Port EUzdbeth,— 
1871, 159- 
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JURY. 
Li Orlmiiial Gates. — See Cbdonal Law. 

Absent Juop— Fine— Refbsal to Pay.]— The 

Sheriff informed the Goort that a Juror who had 
been fined refnsed to pay. Per ewriam : Ezeca- 
tion will iBsne, and then on farther default in 
payment, civil imprisonment. Per Phillips, J. : 
Semhle, in the case of a fine, there should be an 
order on the Jnror to show cause why he should 
not be attached for contempt for not paying. In 
re iSdfomotu,— 3l8t July, 1^. 

Minority of Jupof. — See GBmniAL Law (Pro- 
oedore). 

Trial — Isoertaining Opinion of Jnrv.] — 
[Per CoNNOB, J.] : It is uregmar for the Jnoge to 
ask the Jury what they think of a case before the 
oonolosion of the trial. But objection to sach a 
prooeeding should be taken at the time. Ziettman 
V. 5o»Ao/,—1871, 108, 180. 

ProTlnee of Judge and of Jury— Credibility 
of Witness.] — ^It is solely the province of the 
Jury to form an opinion as to the credibility of a 
witness. King v. Sheriff of Natalt— 18^7, 163, 
177. .^ 

—Documents and Faeis.]— The procedure in 
Juiy trials in Natal corresponds generally with 
that in England, the construction of written 
documents b^ng for the Judge and questions of 
fact for the Jury. Booth v. Indian Immigration 
Trust Board,— U., 148. 

Judge's Direction— Constraotion of.]— Each 
paragraph of the Judge's direction is not to be 
taken by itself as a separate and distinct direc- 
tion, but must be considered in conjunction with 
the other paragraphs. Defiance Co. v. Foster , — 
1873, 159 ; 1873, 26. 

Objoetlons to Direction^- See Pbacticb (New 
Trial). 

Want of Legal ETidenoe.]— Where there is 
no legal evidence upon which a Jury can reason- 
ably act in respect of a claim, the Judge has to 
refuse to submit it to the Jury. Freeman v. 
Colonial Govemment,'—IK., 181 ; X., 71. 

Jury of Five.] — By consent, the Court 
Phillips, J.) allowed an action to be tried by a 
jQiy of five, the panel having been exhausted and 
there being no available bystanders. [Connor, 
J., dubitanU.] Meek v. GumfrinsM,— 1872, 47. 

Terdict— C^eneral or Special.]— Where the 

iuiy, upon a claim for danu^^es under five different 
iieads, nad given a verdict for a lump sum, Held : 
— ^That the verdict could not be corrected, except 
Ikj QQDfient, so as to allooato. partioolar bxxo^ to 



any admissible items of claim ; though there was 
no reason why they should not have been directed 
at the trial to find such a special verdict. 
{MeEwan*s Curator v. Pietermaritzburg Cor- 
poratian, 6, N.L3., 209, 220, distinguished). 
Freeman v. CoUmial Govemmentt — IX., 181 ; X., 
71. 

Mode of Obtaining Verdict.] — QuiCRE : 
Whether, under the Jury Law, No. 10, 1871. 
Sections 39 and 41, the presiding Judge at a jury 
trial can, without consent of both parties, require 
a jury to answer certain questions put by him, 
thus reserving to himself the power of entering up 
the verdict according to what shall appear to him 
the result, in law, of their answers ? Such is the 
ordinary usage in England, and might, therefore, 
be regarded as applicable to our procedure fSeo. 
49, Law 10, 1871), were it not that the mode of 
obtaining Uie veo^ct is expressly provided, by 
Section 89 of the Jurv Law, as being by way of 
questions put by the Begistrar. McEwan*s 
Curatort v. Pietermaritzhnrfj Corporationt—YL, 
209. 

Inconsittent Verdict]— A verdict, though in 
favour of the plaintiff on all the issues left to the 
jury, awarded damages in reconvention to the 
defendant. The presiding Judge recorded a 
verdict and judgment for the plaintiff. Hbld : — 
That the presiding Judge was right in so doing. 
Brown v. Tarboton,- 1867, 162, 176. 

Inability to Find Verdict]— Plaintiff sued 
for rent of premises occupied by the defendant, or 
for damages for unlawful occupation, and for 
ejectment. The presiding Judge put the following 
questions to the jury: (1) Whether the defen- 
dant's occupation was by plaintiff's permission? 
(2) Whether the agreed conditions of lease had 
been embodied in a certain draft lease? (8) 
Whether defendant had agreed to sign that docu- 
ment, subject to his right to require the mort- 
gagee's consent to the lease? The jury found 
affirmatively on the first and second questions 
but were unable to answer the third question. 
They were then directed to give a general verdict 
for one or other of the parties, but, after con- 
sideration, announced ** We cannot fiind a verdict. 
We are agreed on one point unanimously. We 
are agreed that there should be no ejectment, and 
that all other points should be left to arbitration." 
The Judge held that there was no verdict, and no 
judgment was recorded. On an application by 
defendant for an order entering judgment in his 
favour (the plaintiff at the same time moving for 
a new trial) Held : — That the jury could not be 
regarded as having in fact found a verdict con- 
clusive to the case. But the Supreme Court 
having the case before it, could dispose of it on 
the law and evidence. Evant* Executors v. 
Straws*,— XI., 12. 

Jury Stopping Case.]— As a general rule, it is 
inconvenient and undesirable that there should 
be any intimation by the jury, before the dosing 
of defendant's case, that they do not require to 
hear any further evidence, thus stopping the case 
before its natural termination on the main issues. 
McKemie v. Shaw and others^ — YII., 82, 84. 

Special Jury— Granted in OeneraL]— As a 

general rule, and unless there ace irtK<W special 
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reaMiW: to ^ odiitmry» the Conxt wiH^ grant agi 
applioaJbioaL foe a speolal jury. Seepen t. Afiioan 
BqoMi^ Company,'-XL, 209. 



Jiiv|[i Demanded.]! ^L«av» 

may be granted for a raeeial jury after a oommon 
jury has already been demanded by the other side* 
Sonnenfeld v. Randies Bro. db Hudson,— SJl., 28. 



Goi*i^>-P«r Wbmm, J. : A Jostioe ol tiie 
Poaoe has poncer ta give ooete in a^ prirala pnese- 
odtimi onto OidSnanoe 1^ 184(k Certor v. 



KUSTINeB«mP. 

A kusting brief does not prevent the dowmttwi 
from passing to the transferee. A claim by the 
Indian Immigration Trust Board for moneys due 
to them under statute, held, therefore, to be 
preferent. Evaris* Executors v^ Mayer dk, Dfi 
Chazal,—Vl., 130. 

Kusting brieven are specially piefMcred in 
general. Turner Brothers v. Grem <t CoUfiUiet — 
IV., 6. 



LABOUR. 
Omtnust fop Work and Iiabonr.— See Gom^ 

TBAOT. 

Contiraot to Supply.— See Nattte. 



LuaDlNQr-BILL OF.-See Ship. 



LAWP. 

Boundaries. — See Boundaries. 
Grown R iv****- — See Cbovk. 



LAND AND JXM$0BftaHfnX 
BOARD: 

Ckimmonaget, fto.— By-LawB.]— The owner of 
an allotment in a settlement established under 
Law 21, 1876, sought to interdict another allot- 
ment-holder from cutting and removing for sale 
grass growing on the commonage. Held : — ^That 
tiie application failed, mananbh as the committee 
appointed under Law 41, 1888, had not framed 
any such feguitttiieiis fo» 'tite pv^^i ilfl» o^ Hu 
settlement as they were empowered xmder that 
llaw to iQi^ and 4BloMe. Clarice^ v. iMm,-^ 
X1L, 192. 



Iii^ND» OIMJBBB OOK899^^At 
TION LAW.--aie^Baa«rM^ 



LAND-^AKme or FOB-R*Bf^ 
WAY.— See B^mwATi 



LANlHXQRTQAC^p 0» T!PAH8^ 
FER OF.—See Mobtoaob. Tbansfkb. 



LANDLORD ANB^ mpHANT, 

I. Leases. 

H. Otsbb TratAMonBi 
m. Rdnt. 
IV. Landlord's Hypothec. 

V. AflSIONMBNT or GflSBieir Of IflAMB. 

VI. CoyENANTS.. 

Vn. MOWPOAOBS ON LeA«EH0^ PitOPKBTtEp Aim 

OF Leasb. 

Vm. Othbb Bxohts ani> Lzabi&itibs or Lian>- 
iiORD AND Tenant. 



I/,LeA8ESi 

Eitent of Fi^mise^ Included in-pHo^ 
Decided.]— The question of. what prem&es are 
included in a lease mi^ be decided hr the 
material words describing^ what tfi lei I^ ft>s 
the tenant to asoertaki '^rha,i^ he & 
Atkhton T. Mlmm^^tki, M9. 
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— DefldOK^ Jlt«NigeJ— Where leases stipulated 
fat nsti oShmlsted at bo mudh per acre, Held, 
tfaatalitarclhaser bf the leases was not liable for 
rent apon an acreage admittedly in excess of the 
tme jurea actoallj delivered, although, having 
^ptirokased iirifh 'khorwl&dge that ihe area was 
Wrongly stated in the leases and that rent had 
Iwen paid thereon hy a former holder, he had 
nevc^^ess hinlsdf paid rent upon £he basis of 
"the ekTOneotis acreage. {Fer XI^onnob, J., dis' 
$enHerUe] :— That as the tenant had bought the 
leases with rents calculated upon a former 
^ou^ ertoheoos survey, there should he no 
dedcrction bt rent on account of an admittedly 
leaser Ibcreage. Commercial and 4^»*tcw^^"^«i 
^ahk V. De Pais, Spence, dt Co.,— 1869, 208; 
1870, 10. 

-=tolMlief6h'M tb^Otter luA— tH^ftJ — 

Plaintiff held under a lease authorising nim to 
take possession of other land belonging to his 
landlord, in the eveht of Its being vacated by 
def eodanL^ who had been allowed to veside 
thereon, l^^fehdant absented himself from the 
plikoe for Inore than six months, under circum- 
stances which led plaintiff to helieve that he had 
tacated the land. JPlaintiff accordingly took 
possesfiSon and , planted crops, which were almost 
ripe when defendant returned and endeavoured 
lb otlst plaintiff :— Held, &at as the plaintiff had 
acted honajide in talcing possession of the land 
mider the reasonable belief that it was vacant, he 
-mis entitled to reapliis crops, and ihat therefore 
an IntcA^ct restraining defendant from inter- 
.fering with such-cM^ ought not to be set aside 
on liiotitln. Hdbftoti v. 'Shutaeworth,—1612, 7(5. 

'KaXolw 6f LeaseholdeF*! thtfireflt.] — A 

lei^liolder^'s interest is more in the nature of a 
fight df action than of dominium^ heing under the 
same head of the law as contracts lor hire 'or 
services. As a general rule, the dominium 
remains in the leissor, and, quoad the land, the 
lenani^s possession Is regarded as ihat of the 
landlord Or other dominui. Stuterbrook^i 
truMteei v. 'Ar«5«el,— 1V„ 119. 

Kiiiy^^f'tieiiie^— A'lease Is movable j>ro- 
i»er^, following the domicil ql its bwi;ier as to 
JboalHy. IffidgUyU Trustees m ,BaUance <St Letdi- 
7iml,->.,809. 

A iBft?^ Aether* for a long mr shoi^t tenn, it 
more^uie nature' dft>ersonal 'Chan of imikiov- 
able property {per Tubmbull, J.). Parker y. 
iUtoc— XL, 245. 

'%if31c$Xion liup teri^ed Copy ;^— See 



tJndaied^— The wasntof a date of execution is 
Immaierial, where the lease specifies the day 
noon whieh rent becomes due. McDonnell v. 

., Conftmottftii anil Operaikm— bMeoU bf 

Lease.] — In an action for specific performance 
of an agreement to lease the whole of a certain 
iarm. for coal mining-^usposes, the issue being the 
natare and extent of the right agreed to he con- 
4ef«^ hj such lease : — Held, (Connor, C.J., 
jdiiHtani^ "that although the express terms oi the 
' agreement showed it to be a lease ol the yfhoke of 



a farm, yet as the tenoor of the a^eemept -siied 
on had reference to coal minang and accessory 
purposes, the lease could not he construed to 
extend to huildings situated on the land* t^e 
intention being for a mineral lease only, and the 
express terms of the skgreement hehig ^us 
modified by the terms of me whole letting. 'Hhe 
defendant should therefore be directed to eaeouto 
to the plaintiffs a lease on terms set forth ia ihe 
order, containing a servitude for mining facilities, 
hut excluding the buildings in quesooo. Aool 
SyndicaU v. Ashhy,—X„ 181. 

Mi8take-4repbal KodlUdatloii,]— Where an 

interdict had been g.iuited, at 4he instance of the 
lessor in respect of rights under a subsisting 
lease, against two respondents, one of whom was 
the actual lessee, and the other rested his claim 
llpon^ rider to the lease conferring oertadn rights, 
and an alleged verbal modification of the terms 
of the fider, ^bld, tiiat, in the case of the actual 
lessee, the interdict shotild be set aside, as it lay 
with ttie lessor to bring his action to modify the 
terms of the lease. But, in the case of tiie other 
respondent, the hiterdict should continue and the 
respondent be left to bring his action, inasmutdi 
as It appeared open to doubt whether xfae rider to 
the lease correctly expressed the real intention of 
the parties. Marais y. Davey and another,—!., 
141. 

Bedpemisiiit h^Mutie the ^ttotfort of a t^eibe k>t 
land, n^Hh (buildliigs, imder a yearW lease, in 
writing, from the owner, at a specified rental and 
subject to a^eed'Oondttions. Tbe'appItoiaita,'who 
were the district school committee, applied ior kn 
order restraining the respondent, dismissed by 
them from the office of schoolmaster, from inter- 
fering with them in carrying on the school, and 
from entering their school premises, being a 
building claimed by respondent to be oocrfpied by 
him under his lease. The applicants contended 
ibait ithe irtihool-rootii Sms fndt In ^diaJra^ondent's 
lawful occupation under the lease, it having '\)«bn 
specially excluded therefrom by a verbal reser- 
vation. Hbld : — ^That in these droumstances, it 
appearing tMBi tibe Wfttsn l^lise before the 
Court (which was subsequent in d^te to. the 
¥«i<bal aiTpfngepti^bt^t 4» f>y the af^Upfbht^^^that 
vthe «choal^room ^as 'lbcmdk»d therei^t iha iiitir- 
diot aould not be granted, the ve^pondeptt being, 
apparently, in la^^ 'possession under 1^ leftSe. 
and it being for the applicants to bring their 
aotioniosbiftside-liisiif^. 'eraipi$y and^others 
w. 8ohliUe,'-:Ml^mi, 

— "Rectiflcaiion by the Court.]— If there have 
heen mutual mistakes in a lease, both .parties 
should come to the ' Court to have the lease 
corrected. If one party intended to 1^ one tmug 
only, and another thing Is also Included, the 
Court should be asked to rescind the leade. lb. 

Kev tJondition— RelM)liisI<tt.— Bdd b6irr&ACT. 
Bbsoissiok. 

Fifand or inspepresdntallott.]— 1>etendjknt 

was the lessor of land the boilndanes of Which 
(after relerence to his own diagram which Was 
erroneous) he innocently misrepresented to plain- 
tiff, his lessee. A formal lease was :ftfterwards 
entered into, and the plaintiff bpilt a hoade 0n 
the latid i^hioh he supposed hai bo^ dettii^ to 
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him. Hbu>, in an action for damages, that the 
defendant should be absolved from the instance, 
on the ground that the plaintiff ought to have 
made sure that he was building on the land 
demised. That as the lease set forth the acreage 
and boundaries it became the duty of the plaintiff 
to see that he got what he bargained for, and 
that the boundaries as pointed qut to him by the 
defendant were those specified in the lease. That, 
therefore, the lessor's innocent mistake, by which 
the tenant had been misled, should have been 
rectified when the formal grant was made, and 
this not having been done, the defendant could 
rely on his lease. [Per Connob, J., dissentiente : 
That the plaintiff was entitled to some damages.] 
Robinson v. Vanderplank^ — 1871, 8. 

Registration.]— Leases for 25 years and up- 
wards, in Holland, required, according to some 
authorities, to be registered; but as that rule 
never existed in the Gape Colony, it does not 
apply here. Under our Law 10, 1863, a lease- 
hold could be mortgaged by cession of the lease, 
which need not be registered, nor even, iemble, 
be in writing. Prior to Law 19, 1884, a lease- 
hold could therefore be mortgaged without regis- 
tration. Easterbrook'i Trustees v. McNeUy—lY., 
119. 

Beglstration of a lease under Law 10, 1863, 
is not necessary to obtaining ownership. (The 
above case followed). Wilson v. Durfio,— V., 67. 

TnuigfeF Daty on CeBsion.— See Tbimbfeb 

DUTYt 

Part Performance*— See OoNTRiLcr. 

GoTenants.— See Govenamts, infra, 

Aeeigninent or Ceuion.— See Assionmsiit, 
kkfra. 



n. Otbxb TBffAXons. 

• ( 

NatlTe TtoiMit— Law AnplioaUe.V- In oases 

between a European landlord and a native 
tenant, the ordinary law of the Colony prevails. 
Undwebu v. Freeman,—TL, 246. 

The ordhmry Colonial Law is applicable to an 
agreement between a European hmdlord and his 
native tenant. Usiqwanjana v. £oyd,— XIV., 66. 

—Xrops.1— Plaintiff olahned a year's rent in 
respect of the occupation of defendant, a native, 
of luid bought by plaintiff from the Grown. 
Defendant was on the land at the time of plain- 
tiffs purchase, and he had been paying hut-tax. 
Plaintiff gave defendant notice to quit or pay 
rent, but Sie native remained nine months, and 
then left, after reaping his crops. The Magis- 
trate gave judgment for plaintiff, on the ground 
that defendant had remained and planted crops 
after the notice, and that he had been illegally 
squatting on the land. Held, on review, that, 
when a native pays hut-tax, he cannot be said to 
be illegally squatting ; that it is the custom to 
allow natives to remove crops already planted, 
thought U i^ppeUant had planted crops after 



notice, he would be liable, [the case was sent 
back for further evidence.] SigonnDona t. Tot, 
—v., 136. 

— Yerbal Contract— Illegal CoTenants.]— The 

liability of a tenant for rent in respect of his 
actual occupation, is not extinguished by reason 
of the contract of the tenant, a native, to supply 
labour in lieu of rent, being bad under Law 15, 
1871. £aieJka V. JSTewp,— VL, 64. 

— Period of Tenancy.] — ^A tenant under a verbal 
agreement to pay rent at the rate of £90 a year, 
the rent being usually paid quarterly, is, tembU, 
a monthly tenant. ArchbeWs Trustee v. Fom,— 
1867, 226. 

—Labour In Lien of R^t-€oiitraet with 
NatiTC— See Native. 

m. BSMT. 

RecoTery— Bub-Tenant's Property.]— An 

interdict having been granted against the attach- 
ment of certain cattle under a judgment in favour 
of the landlord for rent, it was alleaed, upon an 
application for removal of the interdict, that the 
cattle belonged to sub-tenants of defendant, who 
had been allowed by plaintiff to settle on the 
land. Held:— That the interdict should con- 
tinue, there being matter of fact involved upon 
which it was difficult to decide summarily. 
Allison V. Umsondeni and others,— YSLj 138. 

—Party In Possession— Title. to Land.]— A. 

obtained a verdict and judgment for damages 
against B. and G. in an action for speei^o per- 
formance by B. of an agreement of sale of land, 
and for G. to pay his portion of the purehaae 
price and receive transfer jointly with A. B.« 
being in possession of the land, sued a tenant for 
rent, the circumstances showing the existence of 
the relation of landlord and tenant between the 
parties. Held :— That the former judgmisQt was 
not res judicata and did not impair the plaintifrs 
title or estop him from recovering rent from a 
tenant, inasmuch as the verdict foi; damages left 
the question of possession tmdeoided, and it 
appeared that plaintiff was the lawful owner and 
that the rent was in fact due. Upagade t. 
Bobinson.'-'Xn,., 832. 

EeooTeryvithont Re-entry.— See Covmuim, 
infra. 

Liability of Bnb-Tenant]— Defendant oooa- 
pied a portion of a stable, at ^ fixed rent, from 
plamtiffs* tenant. The latter having beased to 
occupy the stable, defendant, who had neither 
paid or been asked to pay rent to plaintiffs, con- 
tinued to use his portion. In an action by 
plaintiffs to recover rent from the defendant for 
his occupation of the whole stable. Held : — ^That 
the defendant was not a trespasser, and was only 
liable for a proportionate rent for the part of the 
stable occupied by him. Vause, SUUter.& Co, v. 
Greene,— TLLL,, 126. 

Preference of Claim.]— Preference declared 
over proce^ls of movable property for one year^ 
rent and the current gale, ttiough the landlord 
had apparently lost his hypothec In re Gutk, 
— X867,7d. 
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Priority of CoiU of Admlnittration.— See 

Inboltsnct (Goets of Adniinistration). 

— Ratot.] — ^Where it appeared that the agree- 
ment between landlord and tenant was for a 
■peoified rent, rates being payable bj the land- 
lord, but the tenant to reimbnrse the landlord six 
months' rates, Held:— That this part of the 
rates beiiig yirtually an inorease of rent, the land- 
lord was entitled to his preference in respect 
thereof. In re For9yth,—\U,, 6. 

— Coots«]--^The landlord has a preference not 
only for rent doe, but also for costs of recovering 
tentaJ. Ih. 

Remiisloii— Partial Dettraetion of Lease- 
hoUd^l — When, by reason of a flooded river, a 
portion of a leasehold had been rendered per- 
manently valueless, Hsld: — That the tenant 
eould olaim a remission of rent or might abandon 
his holding, at the option of the landlord. Per 
CoNKOB, J. : Claims for remission are in a degree 
left to the discretion of the Ck>urt as to the mode 
in which the relief is to be carried out. The 
tenant's subsequent gains have to be considered. 
Emphyteutic and leasehold tenure compared. 
(The authorities oollectedj Commerciat and 
Agricultural Ba7%k v. De Pass, Spence dt Co,, — 
1869,208; 1870,10. 



17. Lakdlobd'b Htpothbo. 

Consi^uiieiit Goods.]— The landlord has a 
tacit mortgage on all movable property brought 
on to the premises by the tenant. Where it 
appeared tbuEtt, of the goods upon a tenant's 
premises, some were his own proper^ and others 
were eocisignments, the Court ordered an attach- 
ment of the tenant's goods to the amount of one 
year's rent, and of consignor's goods to make up 
any defioi«noy. Per Habdino, C.J. : A consignee 
is not a -depositary. EutaU Winter ▼. WiUt,-- 
1867, 135, 160. 

I . . ' '.^ I . .,♦...., -t 
—To AneHonoerJ-T-Certaui goods had been 
consigned to an au^oneer, at various jbimes, and 
had remained on the premises in. some cases as 
long as 18 months, for , sale, either by public 
auction or privately, a price being quoted, though 
not in all cases to be adhered to, as a reserve. 
Account sales had been rendered by the auctioneer 
to the consignor, from time to time, as portions 
of the goods were disposed bf , B!eld :— That the 
goods having been entrusted to the auctioneer, as 
mob, for sale out of hand if possible, and not 
consigned to him as a commission agent, there 
was not such permanency in the deposit as to 
justify the landlord in believing that they be- 
longed to his tenant ; and that, under these cir- 
cumstances, the landlord's hypothec did not 
ftpply (Henderson v. Waldron dt Co., 6, N.L.R., 
^, followed). MoUer dt Co. v. Levy — Greatrex 
(* Son V. Levy.—Xm., 118. 

CNkkIb at Anetioneers.]— prima faciei goods 
at an auctioneer's are not uable for rent merely 
because they are on the landlord's premises. In 
the case of an auctioneer, it is known that he has 
on his premises the goods of other persons for 
Bftle in pursuance of his business, and the land- 
iord-ia not, thereforei misled. There is a dis- 



tinction where goods are sold on commission, as 
to all appearance ^e agent is selling his own 
goods. (Baker v. Hirst db Co., 2, N.L.B., 55, dis- 
tinguished). Where goods had been for two 
months on an auctioneer's premises ; Held, that 
there being no evidence to remove the prima facie 
exemption, the goods were not liable for rent. 
Henderson v. Waidron db Co., — VL, 89. 

Permanency of Deposit.]— The hypothec of 
a landlord is distinct from that of an innkeeper. 
In determining how far a landlord's hypo&eo 
can be exercised over goods belonging to a third 
person found on the premises let, the question of 
the permanency or otherwise of the nurpose for 
which the goods have been brought, has chiefly 
to be considered. Hook v. Singer Manufacturing 
Company,— XI., 801. 

Goods on Hire System.]— Plaintifrs had dis- 
posed of a sewing machine on the ** hire system " 
to defendant's lodger. While some of the instal- 
ments of the price of the machine were yet unpaid, 
the defendant, who was aware of the nature of 
the hire contract, claimed to retain the machine 
for rent due by the lodger in respect of a room 
occupied by him in which the machine had been 
placed and was worked by the lodger, Hbld : — 
That the machine must be taken to be in the 
lodger's possession as one of his tools of trade, 
wi£ sufficient permanence to render it subject to 
the landlord's hypothec for rent. lb. 

Quick Porsoit.] — Although the landlord's 
hypothec is only on goods which are upon the 
premises, yet it is not defeated by removal, if he 
follows them up quickly. For all practical pur 
poses, a following up within two days, is as 
quickly as possible. The fact that the landlord 
who has obtained an interdict, cannot tell which 
are the removed goods is immaterial, where the 
interdict is against a person who does know, and 
who Will have no excuse, though the landlord 
may have to prove wtat goods were removed. 
Badoek dt po. v. 5A?«^'« Tn^JcM,— V., 192. 

Interdict giranted, Jn respect of rent, oyer fur- 
nituire removed, after issue of a writ for rent, to 
the house next door to the premises for which 
rent was. claimed. Mason v. Trafford,'-YU,, J69. 

Plaintiff had obtained a judgment against de- 
fendants, his native tenants, iointly and severally, 
for the rent of a farm let to them. One of them 
had cattle in his charge claimed by applicant, 
which had been seized by the SherifTin execution, 
and which he now applied to have released. The 
Court found (Wrago, J., dissentiente) that the 
cattle did in fact belong to the applicant, and not 
to the tenant. They were grazed on one farm 
and kraaled on another, and, Sehble, they 
might be Uable for the rent of both the grazing 
land and the kraal. 

It appeared that the applicant had removed the 
cattle in question, after the judgment but a few 
days prior to the service of the writ of execution. 
Held : — That there was not such a quick pursuit 
as to preserve the landlord's hypothec, which was 
defeated by the removal. It would be a harsh 
construction of the law if property, left by 
strangers upon the lands of others, was liable to 
the iMidlord's hypotheo from the mometit of the 
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Israe of tiie writ in ihe landlord's action. 
V *Wetkom and dthers^—Vl,, 78. 



HaU 



the words in Law 20, 1866, Section 3 (a) ** in 
jwspeot of which such rent may be due,'* may be 
constmed as extending the hypothec to rent **to 
become due." That clause does not prevent the 
landlord following, in quick pursuit, property 
removed from the demised premises, iscuies v. 
Hart dt HefU)chiberg,—yUI., 18. 

Hie tenant had been supplied with goods, 
having previously given a bond to the creditor 
for the .price. Pnor to the goods being brought 
^pon the deihised premises, the landlord had 
obtained a judgment for rent, which he followed 
tm by an attachment, not, however, ^ected until 
12 days after the goods had been removed from 
the premises by the creditor, Hxld: — ^That a 
pursuit after 12 dskys was not a quick pursuit, 
and -that ihe attaSmient should be r^oved. 
MtroMcTctt Co. v. Welch^i Executor.—JX., 187. 

An application for an interdict on goods made 
after the lapse of 10 days from removal, is not 
Quick^ursuit. Walker v. Funwayo, — ^IX., 206. 

iBterdiet'OP Attaohmeat^to Ppcmft6<]— See 

also Intbbdici. S., a landlord, applied to the 
<€ourt to interdict sale, by plaintifF, of goods 
^seifled under execution in uie hands of the de- 
fendant, P„ until S.'s rent for the year due by S. 
on 7th September, was paid. The rent was pay- 
able half-yearly. One of the executions waa 
effected on 5th September, but the goods had not 
been removed on the 7th. The Court interdicted 
the sale until S.'s daim for rent then due was 
satisfied, or until further order of the Court. In 
re SUUUr,—2Bid September, 1862. 

The judicial order requisite for a landlord's 
^hypothec to become effective means an order for 
-arrest or attachment— partiy to prevent the 
"hypothec being defeated by the removal of the 
goods from 4he premises, and partiy to secure a 
formil bifioial sale. The judicial order does not, 
however, create the hypothec. Piatt v. Etcombe 
arid 1[tamasaAmy,—-l., "NJCiJU, 89, explained. 
'Baker v. Hint,— n., 55. 

ti^tcnrdici granted, to parU, on ihe landlord's 
application, against removal of the ^enant'siur- 
tkvae,—^tter v. Grt^,— IL, 75. 

'kn Interdict to prevent sale of goods, to protect 
^ihe landlord for rent not yet due, is, temble, 
'valid. Natdl Land and Colonisation Co, y. 
BMMiUr a Co.,— v., 10. 

Interdict gtanted against removal of goods 
'fifom tenant's premises to the amount of 16 
mohths' rent, with preference only in respect of 
^ne year's rent under Law 20, 1866. In re 
ICfiEwan,— v., -84. 

'Where the respondent held under an unex- 
;]^lred lease, and it appeared that he had begun to 
temove goods from and to dismantie the pre- 
mises, with an intention of leaving the Colony, 
the Court interdicted such removal and dis- 
mantUng, and attached goods already removed. 
$p(irk$ V. Uooiqjse^—V,^ 59. 



Attachmeni of fnmitore hi the dcmiiad pre- 
inises, to the amount of £100, -aoftiorised, the 
tenant having left the premises lUid £82 heang 
due for rent. WaUonU Exeewtan ▼. StHk^— 
Vn., 181. 

The lessee* of ^atbcdlding htfvfang .purchased 
goods from the applicants, gave a iKitarial bond 
for the price and plaoed the ^oods in Ibe demissd 
premises. Bent being in arteac, €be bondwas 
foreclosed by the mortgagee, who proceeded 1o 
remove the goods. The landlord, however, two 
days after such removal, obtafaied soi Inttfdiot 
against the applicants disposing of the goods or 
their proceeds : — Hbld, that the landlord's 
hypothec had been rightiy preserved by interdict, 
attachment not being neoeesaiy. SadcnkJitCo, 
V. Bkeen't Tru8tee$,^Y., 192. 

Interdict against tenant removing .'gobds, ib» 
sale of which to be proceeded with and the pxio- 
ceeds to be attached in the auctioneer's liands. 
EitaU Winter v. (M^tt,— 1867, 157. 

The landlord's interdict, in respect of goo^ 
removed from the demised premises, sustains the 
hypothec so far as applicflkble. Under tfoCh an 
interdict, the goods^are in the custody of the law, 
and that custody does not of itself oeoaeion injury 
to rights. Issact v. Hart dt Henochaberg, — ^VllL, 
106. 

An interdict had been obtained by the land- 
lord, reetiuining ihe tenant from remofing crops, 
it beinff claimed that, imder an agreement, ae 
prooeeds of the crops were to be given to ihe 
landlord in payment of certain debts. Bent was 
due under ike lease, and a further sum would 
shortiy accrue. On an application for djachrge 
of the interdict, HxLD:~-That, on paynent of 
the rent due, the interdict should be diaebaiged, 
without /peejudioe to any iu ither ri^itB>baiwMa 
4ba.partiee. V$tnr v. Fmt.-^VIXL, 206. 

Snneiider of RiAta.]— In an aotion 1^ a 
ttMrtgagec'of propeHy opon the demised tn^ 
n^see, tticdefence was set up Ifaat ^e ImcEloid 
had contraeted himself out of his'ritfhts >— Hsn>, 
>that suidh ibn 'agrestnent tequlM sattef atttM y 
proof. IkMdi^. HMi <t Henoek»befg,'^'^niL, 
106. 

Hatare uid kxttnt of "Hyp^theo^— !Che 

landlord's hypothec does not take effect until a 
Judicial order has l>een obtained. Piatt t. 
iicombe and i2ama«aifimy,— I., 89. 

Applicant was the landlord of premises occu- 
pied as a "pianoforte saloon," and he had 
obtained a judgment against the4tenants for rent 
due, under which three pianos found on the pre- 
mises had been sold in execution. The reqion- 
dents claimed that the pianos did not belong 4o 
the tenants but were their property, though 
warehoused on the premises: — Hbld, thataa it 
appeared that the tenant was in the habit of 
hiring the pianos out, with right of purchase hj 
the hirer, there was such an amount of per- 
manence and visibleness in the deposit as to 
bring the pianos within the general rule allowing 
tibe hypcttheo for one year's sent, ob igoodf 
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•Mwte, or4iMiiieta,*cr iZlataiif(m tlie prend^ 
ttie tenant ^e anthoritiea oolleoted. ^Bakery. 
Sim dt Co^—SJL, 55. 

'The nqutate degree of f>ermanenoe of dcjposit 
neoessaEy for the hypothec is perhaps best illus- 
trated bv &e exoeptions c^ven in the Digest in 
IfcTonr of trayellers* loggM^ and material left to 
temade up. 15. 

Bedtion 2a (now lepealecl) of Law 20, 18^ 
providing that the lancQord'shjpoiheo oonldonly 
M claimable upon the .partionlar property in 
respect of whicli rent might be due, had to be 
read as if it confined the hypothec to goods found 
•ttpon the .particular proper^. Jb. 

tia\r 20, 1806, ought not to be extended so as 
%o affect rights not within the words of the Law 
SB fairly construedjor within the mischief nought 
to be remedied. Hunter dt Twrpin y. Standard 
Iten*,— TV., '^. 

A. hjicDord maj not seise his tenant's cattle on 
llkud, in respect of which vent is due to him from 
toother tenant, whereon •the cattle were grazing 
1)iy agreement with the landlord. Under such 
eirenmstanoee the cattle could not be regarded as 
brought upon the debtor's premises; and, if 
knuJad thmon, that was'onlyan incident to the 
Mthorised grazing. Jordan y. Manota, — ^IV., 
106. 

Applicant moyed for an interdict oyer furniture 
in ms tenant's premises, which 'had been adyer- 
tifled for sale, and in re^»ct <^ which the land- 
Ibtd idaimed a hypothec under his lease, which 
liad Still >seyeral months to run. Hbld:— 1!hat 
attachment could not be granted for all future 
rent, but only for rent due. James y. FerHntj'^ 
VIL,a05. 

When a^tebant Uknds Uioidf to <he InOkiird 
4o fB^ latee, tthe latter eannot 'be (distinguii^Md 
4md tbe t«Dt,tadd are indudtd in^theiandloitf s 

-48. 

9lMlfiB>^Ib or^ary oacses of a conitnutng 
taMe, K hM DttVar been our'praCtice to alldW ttn 
*ttt*iJhittWt to liiteraiet fbr more than the rent 
than Atfe aiid'ttiilt of the fli^n accruing g^e. If, 
lionrdytar, the tdnantliold bj the month, and lias 
'lift, to is about to leaye the'pttadses, a month 
for ^ultloe Is alflo allows tor; but Qu^bub :— 
Whether, as to the last month's rent, the land- 
Id^ taHapMftoOiee -Against ^e creditors of the 
Hettcnt? 

^e ^Hittffuytion Ks to the landldrd^s hypothec 
'bHween tirban and rural tenements, does not 
'ttlut in ^ottr litw. lb, 

^Ipplicants moyed for tan interdict restraining 
remondentsfrom remoying goods from premises 
^underlease. It appeared that the lease had not 
•been executed until some months subsequent to*a 
moHgage bond oyer ^e goods in question, in 
fayour of the respondents : — Held {per Cadiz, 
J., vand aiBrmed on i^peal) : TmU on the 
authority of Turner y. ColviUe (4 N.L.B., 6), the 
<nortgafle bond ^ocfc^reoedenoe . Sk ^n^ Tru9tm$ 
n.nM9f 4 Oow,— mi 817; YJS,,^* 



Wbeie gMds«n^*ihe iiBBMit%.. 
been •nortgaged *b^ore Ifae^ ^Amft tahm to -tie 
demised premises, Bau>:^Tbat 4bis wotAd mot 
preyent a preference for the tacit hypothec, so far 
as avBilaUe. Vpen an application by ^ch 
prior mortgagee for the disonarge of theiand- 
lord's interdict against remoyal of goods bonded 
to ham from ipremises whiph ^tiaeiaittaitxtoa rfcdto 
^uit befove ihe expiration of his telem, itBd ^wHtx- 
out haying ^d vent to fall dse, Hbld >^Tliat 
the -case had -to be regarded as if, tmder dmilar 
-oiMumstanoes, the tenant wem applying 4or an 
interdict against the landlord's preiFBnting him 
-from remoying tbe /goods, itnd as such labt- 
named applioation'coilld not in imw hegntaiod, 
the landlord's interdict most prevail, so ilongM 
the rent remained -unpaid. JBaher ▼. Bintf^— 
(2 NXJt., 55) explained.) asooct v. (Hart^dt 
iH«iioeAf5#rp,— ¥321, IS. 



Hot Pcfottoil ^ Mgiwiifmt vQh iMM 

Batlf.]-— Goods were «ent to an anetioDMr, ior 
sale by auction, on 'eonditicai that the tr^ds 
should not be liable fto tent of 4he <auotioi]teer's 
^premises. Huo >-That an agteemeot d this 
kind, without the landlord's ConseiA, Ad wot 
<lefeat the hypothec Sen^krtmi ?. m^tddrmut 



R^totFatioiL] — A yerbal leaM ' or verbal 
cession of a lease, followed by possession, is yalid 
«ad'e£Eect«al and Is^offieitat to «utharise tegis- 
tvationto tbe bolder. <fa9e Jamsc,—!., 40. 

A deed of cession of a lease teing^presezitedlbr 
registration, the B^istrar of Beads •dechBod Ito 
register it, on the grouad tiiat the paMxilars of 
the dnrationof Ihe lease «ad tbe amitel rteslal 
had net been spedfied in Ihe obssion, 'Mag 
omitted from the 'original registered lease. Qs;u> : 
^That tbe Oowt <#ottld not rauthorise Ihe 
RegistMr of Deeds to abochpt tbe eessionior regis- 
Oration, bnt would penult him io amend the ieabe 
abreody segislered, withihe^nsent of fiie JesAnr 
andleesee. [Per (hJOlwwi^Cil^^ihsfBnHentB : The 
-registration ous^tte baye been authorised, inoB- 
mucbas tbetabtoenoe of -the paMidolafs irbm the 
aoglBtered lease was •oesiseqpEitet en tbe omiflsifm 
of a puUic Officer lor which thcninliaantsisbodld 
Botbebeld le^pcmaiUe. in n Hormtfd OJdA, 
— Xn., 176. 

A lease ol hokA lor 5€iyeBrs,eKMntad«6tn»ially 
in 1809, was duly registered In -the lofioe of the 
Beglstrar of Beeds,as a notarial 4oeumettt 'A 
deed of eession of this lease exoooled on tiicdlst 
March, 1864, Was not Tegisteted. There was a 
fmrther* cession in 1898. Hsld ^-)t^faatsaoh tater- 
mediale cession was proper for legfartntibn under 
tiie practice of the Begistrar's office, but, Smcbub, 
that registration thereof was not oompukoiy 
either under Law 7, 1864, which, ^coming into 
force after the date of the cession, did not appfy, 
nor under Law 19, 1884, the cessions not bdng 
**deriyed" from or "caiy^ out" of the origliial 
lease, within the proyiso to Section 2 of that la^. 
In se Ch>Jtsr, ewiparU Hendert<Mi^^SJV,t 126. 
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tmlesB with the mortgagee's consent m required 
by Laws 10, 1863, and 7, 1864. In re Muirhead, 
Findlay dt Co.,— 1871, 166. 

Tnuigfer Daty on Cottibii.— See T&iiranB 

DOTT. 

Wiihont Leuor's OoiiMBt.1— PlaintifTs tenant 
had ceded his lease without the lessor's consent, 
though the lease contained a corenant prohibiting 
cession without such consent. Ebiving put the 
cessionarjr in possession, the lessee beciune insol- 
vent, prior to which, however, he had asked for 
the consent of the lessor who refused to give it, 
or to receive rent from the cessionary. Plaintiff 
then sued the trustees of his lessee's estate, and 
the cessionary, for damages for deterioration of 
the property owing to its having been sub-let 
without nis consent, for other sums, and for can- 
cellation of the lease. Judgment was given, in a 
Cireuit Court, against the trustees, for rent, but 
in favour of the cessionary, who was declared to 
have been wrongly joined in the action. 

HxLD, on appeal : — That the judgment, so far 
as in favour of the cessionary should be set aside 
and a new trial allowed, inasmuch as it would be 
a ret judicata as to the cession, the validity of 
which was directly in issue. It was not for the 
cessionary, who insisted on the validity of the 
cession, to be in a position to contend that he 
ought not to have oeen made a party to the 
action. McNieol v. CUnUm'i Truitees and another, 

— vm., 100. 

In Cam of IntolTencv.]— (See also Insol- 
vxMoi). A. had obtained from B. a lease for 7 
years, of property in this Colony, and being about 
to leave Natal, let the premises to defendants, for 
the unexpired teirm, at the same rent. A. became 
insdveni in the Cape Colony in January, 1683, 
and defendant thereupon refused to continue 
paying rent to B., though Tent was paid, by 
arrangement, to the end of December, 1683. 
Early in Janoary, 1884, it was agreed between A. 
and defendants that their lease from him should 
be cancelled, on their paying two months rent, or 
£60. A. having left the Colony, the cancellation 
was effected in Ja^nuary, 1884,' and on the 19th a 
provisional order of sequestration of A.'s estate in 
Natal was obtained^ at the instance of B.'s 
widow, the order being made final on the 81st 
March. A.'s trustees now claimed, under the 
lease from A. to the defendants, rent at the 
original rate, from the Ist January to the Ist 
April, 1884, and thereafter until judgment. 
Defendants relied on A.'s cancellation of the 
lease, but the replioaticm averred that the can- 
cellation was bad under Section 63 bf the Insol- 
vency Ordinance, since it left the insolvent's 
estate insufficient to meet his Uabihty for the 
whole rent to accrue under the lease. Plaintiffs 
also pleaded A.'s surrender of his estate in 
the Cape Colony, prior to cancellation, with the 
knowledge of defendants, who had endeavoured 
to get the Cape trustees to cancel - the original 
lease to A. The rejoinder averred that the lease 
to defendants became vested in the trustees of the 
Natal insolvency, who abandoned it to B.'s 
widow, the only proving creditor. 

Held:— That, under English Law, B. would 

be in the position of landlord, the cession being 

an assignment and not a sub-lease, though it 

. would be otherwise U In the sab-lMM one day 



of the original term had been deducted. This 
distinction, however, does not exist in our law, 
under which the first lessor has nothing to do 
with the second lessee, and cannot sue him, on 
contract, for rent. The first lessor only loses his 
rights against the first lessee, and obtains others 
against the second lessee, where there is a special 
novation of the contract, and so, even if the 
second lessee has been put in the place of the 
first, and the sub-lease nas been ratified by the 
first lessor. The second lessee could not become 
the tenant of the first lessor until the first lease 
had been put an end to, and, on the insolvency of 
the first lessee, his trustee could only decline the 
second lease, leaving the original lease m^touched. 
It might be that the Cape Bankruptcy Act did 
not apply to a lease, in an insolvent estate, where 
there is a sub-lease, and if so, the lease would 
not be ended by the Cape bankruptcy, and would 
vest in the Cape trustees. Plaintiff in such case 
would have no right of action. The cancellation 
of the lease would not be bad under Section 83 of 
our Insolvent Ordinance, because rent not yet due 
could not be c;alled a liabili^ under that section. 
The Court absolved the defendant from the 
instance w^th costs. Midgley*i Trustees v. BaUance 
dt Letchford,—\., 809. 



VL COVBKAKTS. 

Breach of OoTennni— Question of Fftet. — 

Bee Appeal. 

To Repair Damage by Witep.1— Premises 
were let to a tenant, not expressly for any 
pa^cular purpose, and without representation or 
agreement ils.td their state of repair. The tenant, 
who was introdnped to the landlord by the former 
tenant then in occupation, bound himself to keep 
the premises in good repair. It appeared that at 
the time of letting the landlord knew that the 
guttering was defective and admitted rain, bnt 
did not inform the tenant nor did ihe -latter know 
it. In consequehoe Of this defect and of excep- 
tionally heavy mins several months after the 
letting, water and damp came into the premises 
and damaged the tenant's goods stored there. 
Held : — That the defects, even if. known to the 
landlord, not being of a secret kind, and the land- 
lord having made no representation as to the 
state of repair— which ouffht to have been asc^- 
tained by the tenant who bound himself to keep 
the premises in. g^od repair — ^the landlord was 
not liable. Hen^ood v. ^nnim,— 1869, 54, 70. 

Mon-repair— Tenant Throwing np Lease.] — 

Where the premises were in a ruinous state at 
the date of the l^ase, the tenant, cMinot after- 
wards throw up the lease on that account. But 
otherwise, where the landlord had held himself 
out to the tenant as intending to make the pre- 
mises fairly habitable. The fact that the subject 
matter of the tenancy included a farm, in addi- 
tion to the premises which were out of repair, 
occasioned no exception to the general rule, 
though perhaps material upon the question of 
remission of rent. Moreland v. Dent, — 1876, 1. 

General CoTonant to Repair.]— Where there 
had been a general contract for the landlord to 
repair, under which repairs had been done, and 
the tenant had suffered no damage by reason ^ 
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non-repair, ihe Goart daolined to interfere on the 
grocmd of the inenffioienoy of the repairs. King 
T. Mannifkg*i Executor$,—Y,, 127. 

lirienltiire and Oraiing.]— In an action by 
the leeeor, daiming damages for breach of the 
oorenants of a lease on the ground of the tenant's 
misuse of the demised property, it is for the 
pl&mtiff to show that the alleged improper nse is 
mcoDsistent with the purposes of the lease. 
Pnrohasing and keeping cattle and sheep is not 
an improper ose on the part of the lessee of an 
•griooltoral farm, adapted for cattle bat not for 
iheep, under a lease providing that one half of 
the crops and fruit of the fa^ should be given 
to the lessor in lieu of rent, and limiting the 
number of cattle to be run on the farm. White 
J. rifrOw,— -XIV., 55. 

FlztiiMt.1 — ^Where a lease oovenanted that the 
lessee should deliver up to the lessor at the end 
of the term the premises "and all brickwork 
which may be thereon," Held : — That there was 
eonsiderable ground for holding that the tenant 
ooold remove anything except brickwork. The 
question, however, was — could it be removed 
without injury to the premises ? In re Clairmont 
Brick and TOe Co.,— VI., 158. 

OUmp GoTenaiitt — Ra-entFy, ReooveFy of 
Ittit.] — A lease provided that if the conditions 
were not oomplied with, it should be lawful for 
md at the option of the lessor to eiiter in and 
npon the land and to hold the same free and 
dieeharged from the tenns and covenants of the 
lease, provided that such re-entry should not 
prejudice the lessor's right in any action for 
recovery oi rent or for dsjnages by reason of the 
termination of the lease. Hbld: — That there 
being also in the lease an absolute covenant for 
payment of rent, the re-entry being an inde- 
pendent covenant and optional with the lessor, 
the latter could recover overdue rents, by a pro- 
visional action, without having first re-entered 
the property. Durban Corporation v. Bishop, — 
1867, 175. 

—ForfiBttiire — Btriot Conitroetion.] — Provi- 
sions for forfeiture of a lease must be construed 
strictly. ShUukHng v. Bams,— I., 166. 

— Boeorerj of Damages.]— Liquidated damages 
provided for on breach of lease containing a 
covenant that the same should be recoverable 
piovisionalhr, cannot be so recovered. McDonnel 
V. JCtw^,— v., 88. 

—lamoral of MaohiaeFy and Fixtures — 
lortgage.] — A lease contained a covenant that 
the tenant should be allowed to remove 
machinery, buildings, and tenements at ihe ter- 
mination of his lease, in consideration of his 
laithfully performing all the conditions thereof. 
The lessee, after having mortgaged some 
machinery to applicant, was ejected for a breach 
of the conditions of lease. On an application by 
the mortgagee for dissolution of an interdict 
•gainst removal of the machinery : — Held, titiat 
the application should be refused, it being a 
qoestion how far the lessor's consent to a special 
hypothecation of the machinery affected his 
claim under tho lease. HiUary v. BrickhUl,— 



— Oorenaat against OrereFowdlng.] — The 

tenant agreed not to place or suffer more than 
one dwelling on the demised propertv, and 
covenanted that no other persons than himself 
and family should dwell thereon. HnLD : — ^That 
the verb " place " applied to the future only, that 
the clause was so far prospective and not retro- 
spective in its operation, and that the tenant 
being forbidden to "suffer" more than one 
dwelling on the land did not mean that he had 
to pull down buildings existing on the land at the 
date of execution of the lease. Hsld, further 
that the word "family" included not only all 
members of his household, but also bona fide 
visitors, if more or less transitory. A oontinuons 
stream of visitors might, however, be as objec- 
tionable as permanent occupiers. BhUukHng y. 
Barns,— I., 166. 

Breach- Landlord's Aoqniescence.]— The 

fact that although the landlord and tenant were 
in constant communication, and that the former, 
though aware of the use being made of the 
demised property, had not complained until dis- 
agreements between the parties had culminated 
in an action : — Hsld, to be evidence of acquies- 
cence on the part of the landlord. White y. 
Tiirtofi,— XIV., 55. 



Vn. MOBTOAOBS OR LbASBBOLD AHD OF LaAflOB. 

Rltfhts of Mortgagee— Rents.]— Tenant inter- 
dicted from paying rents to owner of mortgaged 
property. Sucm rents ordered to be paid into 
Court. Natal Land and Colonisation Company 
V. S^d,— 1867, 248. 

—General Principle.]— *A person who possesses 

under a title which he knows to be defective, is 
to be regarded as a possessor mala fide. It is 
for necessary expenses alone thai a mala fide 
possessor has a riffht of retention, though the 
Ciourt may award him something in respect of 
impensa utUes, rather than allow another to be 
enridied by his loss. Until, however, a mort- 
gagee has received the amount of his demand, he 
cannot be said to be made, by what the security 
realise?, richer by another's loss ; he is only made 
lees of a loser. Hunter and Turpin v. Standard 
Bank,— IV,, 49. 

•^Mot Bound by Judgment for Cancellation.] 

— The mortgsgee of a lease for the cancellation 
of which a judgment has been obtained, not 
having been a 'paaty to the action, is not bound 
by such judgment. Durban Corporation v* Mason, 
—1870, 85. 

—Sale of Lease— Lessee's Claim.]— flection 8, 
Law 10, 1868, directing a sale of leased property 
for the benefit of the mortgagee "free and 
absolved " from the lease, does not allow of any 
claim by the lessee, as such, against the mort- 
gagee, senible, not even for the value of growing 
crops. Sbmblb: The ^ect of Law 10, 1868, 
Section 8, is not to defeat a lease, as between ihe 
parties to it, though made without the consent of 
the mortgagee. Hunter dt Turpin v. Standard 
Bank,—lV„ 49. 

A. mortgaged a piece of land to B., with all 
present or future buUdings thereooi. Bobpequaitly 
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4o dtMe^he liud 4o 'Ike firm, noi, however, obtein- 
teg ttwfiwiiBent 'ol B., the movlgagee. The land 
«dd bufidlageiiaviag'been sold for Ihe benefit of 
4he mettga^ee, free frdm ffhe lease, the qtiestion 
iHVOfle BB to the vighte of the va|rioa3 parties in 
weepeot of InHdings erected sabseqnent to the 
tease, flSiLD :— That if 'saeh buildings were to be 
deemed to iucve heen elated by A., tiiey were 
clearly ibonnd by Ibe bond io B., and nnist 'be 
tmlied aoeordlagly. if they were to be deemed 
io iiave been erected l^'O., it was done by him as 
lessee, and he ooold have no olaim against the 
^mortgagee. And, similarly, if the ereotions were 
^%eiregardeda8 having been paiily by A. and 
-Mrtly hyCI. In eoeh base, the lessee was deprived, 
4)y Low 10, 1868, Section 8, of aU olahns against 
the mortgagee. lb. 



I ton liMi»i»ii LeM6hdM.l-Phdth- 

tiff saed oo d. bond, passed by A. over his interest 
In land held iby him ais lessee nnder B., the 
^mmaxt together 'wi^ all boildings and maohinety, 
tAo., tlieieon, nrhioh, together with the lease, had 
4>een 'purohoeed by A. £rdm <tiie assigned estate of 
third parties, also lessees from B., who bod 
plaoed the ereotions on the pr£^>erty. Under this 
lost-mentioned lease, the tenant had the right to 
ereot buildings and machinery and to remove 
4lMfliiattheendoftiietehn. ^IbeipiiRitokse pdoe 
of the lease and movables had been paid by A« 
'With moneys atdvoneM fay ^phciittifr <aiider r^rcmiise 
^ a <boiid. SobBeqnently, a new lease of iihe 
ipvoperty was eiMeo^ed l^ B. to A., and was 
hypothecated by A. to %he phuntiff by the notorial 
bond now sued on, one of the conditions 4>f 'which 
vras that " this apreement is not to be transferred 
'Without the written eotsebt d the lessor, and 
(that the lessee will 'be ^alkiwed, on consideration 
(of the faithful obeervmee of the 'foregoing con- 
■ditions, to remove all ^e madiinery, buildings, 
'and tenemente^at the end of the term." Some time 
^afterwords, A. behig hi ^dnfficolties, eompounded 
with this ereditoke, and, in drder to protect the 
plflilntlfl, his aertgogee, eseoutod, in the latfter*s 
favom, o ^snb^leOse, ior Ihe retaoainder of tiie 
term, nmder his 'ori^ol leaoe irohn B,,the mort- 
igoflee agreeing to o^ept ilhis as 'on itbondonment 
to aim of the lyoKiedvrcperty. A.^ eondent was 
not, however, obtained to tUs sOb-lease, alkid the 
lease mortgaiged to plaintiff was, upon breach 
MheBM6i,^0tte^lM by iiie Odiut,'A.,'oild tdl per- 
WODB holdit^ ttiider liim, (being ejeoted from the 
tend, with >libirty to ihe moi'tgagee to irembve 
wl^iin three months *' sudh property as he might 
4>e entitled to vemove.** Such removal was, how- 
ever, stopped by an interdict obtained bv B., and 
the present action, in which A. consented to judg- 
ment, Wastaeoordhigly brought to i?eccrver on the 
hood and for removal of the interdict. 

QBU>':-*That the clause in the lease as to 
Mmoval of the bnildings, machinery, Ac, could 
not be oonstrued so rigorously as to justify o for- 
feitiare of that proper^, or of anythhig except the 
leabe itb^, the rule of law applicable to the case 
being tiiat, In eonstrutng doubtful matters, the 
Court "will minimise injury and avoid rigour. 
Judgment aoeordlnglv, declaring plaintiff entitled 
to have the property hypothecated to him sold, in 
satisfaction of his bond and interest, the interdict 
being "^(Us^holrged. UUhry t. CmHimfiwarth and 
.4|fcf flw,~ 'TOL , 488» 



tfajgee^J — A mortgagee having oonsfented to and 
encouraged the grafting of a lease is bootid, on 
becoming the purchaser of the property, to give 
effect to the lease. Under these-oicdinaBtaticee, 
an applica/tion lor disohoige of on horfcerdkt 
against the purchaser was lelueed. Knox v. 
Nort*,— 1877. 40. 

— Genaeallv.] — ^The •oonstruetiea «l Ijow <0, 
1868, considered at leng^. lb. 



of Flo4f Oi.]— A pledge df on interest 
in a lease corresponds more wiSi a pledge of a 
debt due to the pledgor than with a mortgage t>f 
immovable property. When the leas^older 
pledges his deeds to a creditor, he is, in low, to 
be presumed to haye changed Ids interest in .the 
lease. Easterbrook's Trutteei v. MeNea^—IV.t 
119. 

ilegiitMiti<tti of MM^if4e.J—The Begistror 
of Deeds cannot refuse to register, in the Bebt 
Begistry, a notarial bond over a leasehold pio- 
perty, OB the ground that the lease has not been 
registered under Zjaw 10, 1808. In re WUson ^ 
Dumot-^Y., 67. 



LOU> itMD TaMNJIflP. 



<m ^MKD- 



THeot^l—A tenant has no right to timbar tMes 
planted ^ him on the leasehold, «(nd may not 
remove or destroy them. In the -oafse ctf a 
quait^ly tenant, timber trees (aewia vtoUietima) 
producing marketable bark at about 5 years of 
age, are no exception to this rule. Such « tenant, 
in the absence of any special i^eement or x>f 
local custom, has no right to '* thin out " a 
plantation of trees of this kind, and thus deprive 
his landlord ^f the right of selecting which trees 
he wishes to remove. WilHmm v. Gee, — XIT., 

m. 

Hannre.]— A tenant may not remorve^imniire 
made on the demised premises. lb. 

Anmkig OfOjjMj— The>questidn of a tcMafs 
right to remove « tgiowing olx>p 'Oonsitfttitg -of 
betel shrubs — argued. Interdict against such 
TenuWal maintained, on t^nns luB to 4ni ^ofltion. 
Poon&n -v. Paiay,-*XI., ^. 

Tnnttit Dispntki^ LmOL&rdH mie^ — 

Though it is a rule that when *a lessor enab Ins 
tenant on the contract of letting, the lessee can- 
not diitpifte his title, thete ate -exc^ptioBS t« this 
rule, one of which is when the lessor soeB'other- 
wiae than on the contract of letting. Potur v. 
WUhdm it Terry's Truatee^—YIL, 76. 

—Pleading.]— Plaintiff sued for Tent of a fsum, 
partly in the Transvaal and partly in Zululond, 
OS due from his tenants, who hod pidvately 
assigned their estate to defendant, in Natal, 
ceding to the assignee their interest in ibe form. 
Defendant pleaded that plaintiff oonld not sue, 
because he was not a party to the 4teed of assign- 
ment, and that a portion of the land had been 
claimed by a third person, who hod warned die 
tenants not to pay rent to the pislintiff. ffhe 
plea also disputed pUOntifl's title to tbalnd^Mbd 
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vfsmed ihM the defendants had not signed aiur 

lease, and bad not had quiet possession ; and, 

fortiber, that, there being no assets in the Colony* 

the Gonrt bad not jonsdiction : — Hkt.t>» on a 

raeral exception to Uiis plea as disclosing no 

aeteiioe, that the record showing no contract of 

letting between, plaint^ and defendant, the latter 

being meiely the tmstee of the contracting party» 

the case came widiun the exoentlon to the rule 

that a tenant cannot dispute hia lessor's title. In 

the instance of a leaae niiade by A. to B., and B., 

having taken O. into partnexship, and having 

afterwaids died*, during the continuance of the 

lease^ it has been held that C. would, not be 

liable U> the lessee* theie having been no contract 

between them. The eviction of a tensJii by a 

third party would give a defence to even the 

lessor's action for rent, and it is laid down that 

the knM's noi mlting full poMesekm of the 

pof«ilvl€«,givef-tii»80«ieMeaoe. ^nieOinui 

baa joMiolioD ovffr pevBons In the.OolMiyr even 

tbMJi^ tlM fabM m^Mor of tbe aotton is abfoad« 

aoi thoQ^ th» elai» may dispeadoB^vastioss 

of teeign hiw, Kez^, fttrther, that, iHPP^yteg 

thatee^iis^prkMi^ to th» pleadiBgB in tfate 

setioiif aa U appeared thai the avenneMte in the 

pleay 1»kea as true, showed a defence fot the 

lessee as againsi' at least part of iha rent, the 

geBacal eKo^on waa too mrge, and^ therefore, 

shookk W ovenmled. Ih, 



assumed to be on the terms of his previous 
^nancy. If he holds at a yearly rental, ne need 
not give a month's notifig. althe end of the year ; 
though, if he begins another year, he may be 
liable for the rent of that year. Undwelm ▼. 

and iMSOLVEMtT. 

Amelioratioiis.—- Agent's authority. Question 
4or Jury. Bee Pbinoi«4Ii.ah]2.Aobmt. 



I 



^(MtnMBt'l^PFO'virion^ SMitenoe for.- 
PaoTiBKniAj. & 



. Bmmmxm^ ^eotmeni). 



-See 



]«-PDwer 6f Agest io^stte f(m—- Sae 
?am(XfML Ain> Ambit. 



taiant*! Liability to 

LesMP] — ^A tenant is liable to a purchaser from 
h i^l e gaoK f^ injun dow. l^ the teoaat to the 
gopertf a^ter th^ duuw of propiiietors. 
wmmuv, asv-^XlY^47. 

G«4r»]it«e t^inii Ivistion^l—The eviction 
of a tenant by a thifd party would appear to 
g^ a defenee^to an acti(m for rent by the lessor. 
The lessee's not setting full possession of the 
property let grres him some defence. PoUer v. 
Wmebn db Terry*8 Trusteer^YU,, 76. 

XTpoDQ the subieot of eviction, locatio corre* 
iponds with px^cWe and sale. The seller is not, 
imjess he so contracts, bound to guarantee, 
unless litigation is threatened, and even then it 
appears that security cannot be required for more 
th^ in respect of such litigation. Evans* 
Exeoftort v. 5tmnac*,— XJ., 12, 

Ftxtnres— Tramway.}— Prima facie, a tram- 
way, consisting of iron, rails bolted to sleepers 
and baUasted UIlo an ordinary railway, is of an 
imnovaMa natove, and cannot be taken away by 
tbateoant^ bt t^ Olaimumi Brick and TUe Co,, 
-7L, 168. 



liATENT DEFECT OR DISEASE. 

-*See.SAw. 



LAW (See also Statuti). 

Fgrai^]-t-See Qmnufvi (Foreign),, 

Ei^iirt 14I3E.]— The la,w of England iflstiiotly 
a nubUer of fact and should be. peovedi by iH^. 
Ovidenoe of thoss learned thiifreiA. J>ifiaiii^ Qomr 
]fany v. -Foater,— W2,.i>4. 



0ik9«Mnt>V-l jud^pnent against the landloi 
oa a question of boundary is binding as a rM 
juHgatck agaaaat liia tenant claiming thiongh him 
actfep aanaqoastiai. Ormteh y« Jame»,^t, Ua 



LAW. iaW»M«K5H W {9m Hmr 

Ck>inoM«r)^ 

Vioiiaa^tc^l-ltis not ooaett tp^sigi that 
eveiyone is presumed to know the. law. The- 
maxim is that ignoianoe of the- law will nn^ 
excuse a person. Joughin t« Kju^^-^l^K^ 66^ 

Employee.]— The plea of ignomaee o| thA 
law on the paxt of an employ^ acting bona fide 
▼ill be^ taken, lata eonsidscatioa in a statutois 
criminal offenoe. R^gku^ v. WUkimsn^r-l., lU^ 

Qpv FairaDafiiMeJ»-^Che,pleaol ignowaoe 
of the law is unavailing, when the person thraugk 
whom the defendant has aated is^ an attorney oli 
the Supreme Ck>urt, or when legal adyioe. is 
within easy reach, or when, as in the case of a 
MunicipalCk>rporatioD,^tbere is statnto^ ^vitko^ 
for emj^oying a solicitor^ Any proteotion or. 
snoh a ground only applies whsce, by leasoia of, 
ignorance of law« the- pesson claiming it ha^ 
omitted to do or daim som«thRng, whidi miftibyt, 
haye been fov his pioteoMon in. veq^ei^i o^ h^ 
actual vigfa^. Ignorai^caof law in oaa,p^«09iis^ 
not, as a geiMial rulei allowed to work mei^lniilt. 
to another. Paria ntnt $cire et dehere $cire. 
McSwan'i CuraU»^ v. jpustiirm4uii*bmf G0k 
l»rai»o%— VI.,. 2(KL 



J Hddin^igePiirlfltiin j^It a teneo^ 

be allowed to oontinae in oooapation, he is 
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LAW AQBNT.— See BtiaisTBiTB'B Coxtbt. 



LBASB.— Bee Laudlobd Ain> Tehamt. 

AppUoalUm for GeviUled Oopy oC~8ee 
Dsuw. 



LEQIBLATIVE ASSBMBLT. (Law 
14, 1898). 

Eleotlon fof—Offloen— Ballot Law. 1888.]— 

Under Section 7 ol the Ballot Law, 1886, it la 
lawful for the retnminff offioer for electoral par- 
poses to appoint an Indian interpreter as polling 
clerk for the parpose of asking Indian yoters the 
necessary questions in an election held nnder the 
Ballot Law, 1866. Bale y. Barter, —XtV., 256. 

— Dapoali by Candidate— IntenUoi.]— The 

deposit required by Section 16 of the Ballot Law, 
1886, to be lodged by the candidate at an election, 
being deposited for the special purposes set forth 
in the 17th Section, cannot be interdicted, while 
in the Bfagistrate's hands, at the suit of a 
creditor. In re ^aOfte,— XIV., 267. 



LEQIBLATIVE COUNCIL (Charter 
of 1866). 

Spaaker*! TraTelUng Expenses.] — The 

Speaker of the Legislative Council, if an Elective 
Member, was entitled to his travelling expenses, 
Ssc., under Law No. 10, 1858, as well as other 
Elective Members. Macfarlane v. Enkine, — 
March 6th, 1860. 

Eleotlon for— Irre^ap Retorn— Remedy. 
(Prior to Election Petitions Law, 1883).]— A 

question arising out of a disputed election return 
is not a case for an interdict, and should not be 
decided otherwise than by an action in the 
ordinary way. In re WalUm dt ZieUmanf—UI, 
(Sept.) 28. 

— Voters' Lists— Appeal.]— The Supreme CJourt 
has no jurisdiction to entertain an application for 
an order restoring names to a Voters' List, unless 
ithe applicants have first, under Sections 83 and 
84 of the Charter of 1856, brought their objections 
to such List to be heard and determinea by the 
Besident Magistrate of the County or Electoral 
District. Ex parU Janion.'-Xni., 22Q. 

—Time for Hearing OWections.]— The Gov- 
ernor's Proclamation under Section 33 of the 
Charter of 1856, fixing the thne for hearing ob- 
jections to Voters* Lists, need not of necessity be 
issued after the Voters* Lists have been published 
(Per Wbaoo, J.) i&. 



— BaUot Law, 188e-Mark Identifying Voter.] 
— ^Where by a mistake of the presidmg officer at 
torn election a large number of ballot papers had 
been marked on the back by such officer with the 
written electoral number of the voter. Held : — 
That this was a writing or mark by which the 
voter could be identified, and that the ballot 
papers so marked were void and not to be 
counted (Section 2, Law 29, 1887). Where by 
reason of such mistake the result of the election 
had been affected, 115 out of 322 electors for the 
CJoux^ty having been disfranchised, Hbld : — That 
the ejection and proceedings should be declared 
null %nd void, and the seats of tiie candidates 
wrongly returned declared vacant. Moor v. 
Vaughin and another (the Weenen County 
Election Petition).— Xm., 284. 

— IdentUying Mark — Oumalaiive Irretfn* 

larities.4--Wnen ballot papers had been marked 
by the Presiding Officer with the written electcnal 
numbers of the voters, Hbld, that this was a 
fatal dep^ure from the main principle of the 
Ballot Law — ^that of secrecy. Where there had 
also been other irregularities at an election, such 
as the Betuming Officer's delay in fcnrwarding 
instructions to the Presiding Officer ; the employ- 
ment of assistants not sworn to secrecy; the 
taking of advice before deciding on the validity 
of ballot papers ; an interruptiou in the countizig 
of votes ; and the want of secrecy then and on 
other occasions, Hxld: — That although these* 
and similar errors would not, if taken separately, 
be sufficient to render the election void, they had 
a cumulative effect of which the Court would 
take judicial notice. Johnstone and othere ▼. 
Oreene and another (The Newcastie Election 
Petition),— Xm., 800. 

— Irregolarities In Marking Vote.]— A smudge 
on the Fallot paper opposite a candidate's name, 
apparently inadvertently made, is not a mark hj 
vSmch the voter can be identified. But where 
initials are written in pencil opposite the candi- 
date's name, or there are crosses on the back and 
not on the face of the paper, or a perpendicular 
mark opposite the name of one candidate and a 
cross opposite that of the other. Held; — That 
the ballot papers were bad. lb. 

—Election Petition— Evidence.]— On the trial 
of an election petition founded on the erroneous 
marking, bv tne Presiding Officer, upon Ballot 
papers, of the elector's electoral numbers, Hbld : 
That the Voters' Boll was admissible in evidence 
for the purpose of proving the identification of 
the voter. Moor v. Vaughan and another (the 
Weenen County Election Petition),— XIIL, 284. 

—Presiding Officer — Privilege.] — The Pre- 
siding Officer at an election is not privileged as 
to giving evidence at an election petition trial in 
respect of occurrences at the election. lb. 

—Elector as Witness— Seereey of Vote.]— 

Section 11 of the Ballot Law, 1886, is not to be 
construed to mean that a voter shall not be asked 
for whom he has voted, but that he shall not be 
compelled to answer. If a witness do not object 
and is willing to give such evidence, he need not 
be prevented from doing so. lb. 
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Beetion— BaDot Law— Rejected Vote.}— 

The endorsement "rejected" reqtiired under 
Seetion 19, Schedule 1, of the Ballot Law, 1886, 
to be made hy the Betuming Officer on any 
Ballot paper which he may reject as inyalid, 
most be made on the bttek of the paper. lb. 

— Goontiiitf of Yotei— Conoealment of NnmbeF 
m Paper.]— In order to know whether there is 
anything written or marked on the hack of a 
baOot paper other than the printed nnmher, it is 
absoloteiy neoeesary that there should be some 
inroeetion of the back by the Betuming Officer, 
and the candidates' agents present at the counting, 
are also entitled to some inspection, though the 
Betorning Officer should endeavour to conceal 
the printed number as far as possible. lb. 

-Consent to WaiTe IrretfnlaFitlea— Informal 
BaOot Papev.]— *' The Betuming Officer has no 
option but to reject all Ballot papers wanting the 
official mark, even when it is obvious and ad- 
mitted that the Presiding Officer has been in 
fanli The agreement of all the candidates or 
their agents to waive objection and to accept the 
resolt of the vote as ascertained by the B^tmming 
Officer vdthout reference to the want of offici«d 
marks will not warrant him in departing from the 
express provisions of the statute. Such agree- 
ment could bind no one who was not a party to 
it, and all the electors in each ward are interested 
in the election.*' Johnstone and others v. Green 
and another (the Newcastle Election Petition).— 
im., 800. 

— Tacaaey of Seat— Jnriidiotion over Re- 
tuninl OAoeF.] — ^At an election of two mem- 
bers^ the Legislative Council, the Betuming 
Ofker declined to declare the poll, on the ground 
that the contents of one of the ballot boxes had 
been destroyed in transitu by water. He accord- 
ingly returned the Governor's writ to the 
Colonial Secretary with the following endorse- 
ment : — ** I hereby certify that in pursuance of 
^ within written writ no candidates by election 
hdd on the 10th January, 1898, were duly elected 
to serve in the Legislative Council for the 
electoral district of Newcastle." (Dated and 
signed.) "Number of votes polled at the 
election unknown through destraotion of contents 
of one of the ballot boxes." (Dated and 8igned.| 
The return was duly received by the Colonial 
Secretary, and a notification of the certificate 
vas publiahed in the Qazetu, by His Excel- 
lencjr's odmmand. On the hearing of an appli- 
cation for an order on the Betuming Officer to 
show oanse why a writ, mandamus, or order 
should not issue directing him (1) to complete the 
counting of votes and ascertain the result of the 
poU; (2) to declare to be elected the candidates 
with the highest number of votes, and to retum 
thebr names to the Colonial Secretary; (4) to 
amend aooordingly his endorsement on the 
writ; and (5) to give public notice, in terms of 
Section 38 of the Ballot Law, 1886, of the names 
of tilie candidates elected and the total number of 
votes given for eadi candidate. Held : That the 
iitoference of the Court should in these circum- 
stances be refused. Hbld, further (Oallwst, C.J., 
OiseiUienU) : That the Supreme Court had juris- 
diction to make the order prayed. Per Oallwst, 
CJ. : Thait since (except in matters pertaining to 
tiie trial of eleotioo petitions) none of the powers 



vested in the Govemor and the Legislative 
Council by Clause lY. of the Charter of 1856 had 
been transferred to anv other authority, the 
Supreme Court had no jurisdiction to make the 
order asked for, such jurisdiction having been 
impliedly ousted by the provisions of that 
Charter, giving power to the Govemor, and the 
Legislative Council on the invitation of the 
Govemor, to decide whether or not a vacancy 
existed. Johnstone and another v. Rofwset — XIV., - 
27. 

— Dliqaaliilcatioii of MemboF— Alien.] — By 

Section 13 of the Charter of 1856, no person may 
be elected a member of the Legislative Council 
uiUess he be a duly qualified elector. By Section 
12, aliens, not naturalised, are disqualified as 
electors. A natural bom British subject had con- 
tinuously, except in certain short penods, resided 
in the Orange Free State since 1867, had twice been 
enrolled as a Justice of the Peace after taking an 
oath of allegiance to that State, and had exercised 
therein the rights and been subject to the obliga- 
tions of a burgher, Hbld: — That such person 
having voluntarily become naturalised in a foreign 
State had, after the passing of ^e Imperial 
Naturalisation Act, 1870, ceased to be a British 
subject; and, not having been naturalised in 
Natal, he was an alien in this Colony within the 
meaning of the term in Section 12 of the Charter 
of 1856, and was thus under the 18th Section in- 
capable of being elected a member of the Legis- 
lative Council. Held, further : — l^t even if it 
were conceded that the candidate had been duly 
elected, his seat became vacant in terms of Sec. 
18 of the Charter, owing to his declaration of 
allegiance to a foreign State. Johnstone and 
others v. Green and another (th^ Newcastie 
Election Petition),— Xm., 800. 

EleetidnPetitioii—Cotta.]—Whex^ an election 
has been declared null and void by reason of a 
mistake on the part of the pollintf officer, there 
being no error or misconduct by either the 
petitioner or the respondents, each party should 
bear his own costs of the election petition pro- 
ceedings. Moor V. Vaughan and another (the 
Weenen County Election Petition),— Xm., 284 ; 
Johnstone aiid others v. Green anJd another (the 
Newcastie Election Petition),— !&., 800. 
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XOSSli^-^ite nwMWrton. 



laCUnSflStS^.— fitee l^ziTOT. CrrAv^ 



MtMXCIFA L . OcmPQBlTXON. TOWITSBI?. 



LIEN. (See also BBTENTKm). 

Of Aitomey Orer COient'i Papen.— See 
Attobxst. 

Of Bolide^.— See Buildzb. 

Oompany*! Lien on Shuet.— See eoKFisn. 

LandloFd'i Hypotiieo*~See Laxdlobd ams 



UFB nrSURANOB.— See Inburanos. 



^BQIOQIASAX'' SsBXHQBr 



TlIQTJfflt — "^ Ti*>n>iH4«M^ X«QIW« 



MMAii BOJJOL-^^ ^K0»^^ 



BZOBANOB. SaLB. WaABB. 



XiOXXBibY^^^Stte OoBBBAfiii dUfioMIM-' 



li VXML-^^ee ieoiDap&. 



LiniAlfta 

a«OQrii^ to Eeopr tbo> Boitoe^-A0ltotk«< 
by the Attorney Goaeral for i^ wrii agwMtCU iO< 
shpw oauae waj. he sboold n^ be a4i4dfle<lr&t 
luoaiio, founded aQon dq^itioa taicen Ulore^ 
Hesideat Magistrate. On the othw haB/dritWM^ 
stated by Vivo dootora. that, G.. wfka saaet Tba. 
Courti upon G. enteringr into- aeountj bF him e ell , 
and one surety in £50 to. keep the peaDo for six 
months, made no order on t^ie appwitirwn laoa 
Gr<»|^«— Macoh I5ib, 1864 

Matfito^>liUmui^]r*^Qbonontp9^^^ 
ot the Magistrate's, warrant, ot oommmi <9< Oi 
lunatio, and the faoi tba^ thfit lunatia huA noL 
been brought belore thor Magistrate aa- pip^doa^ 
by Law 1, 1868, Section 1, Hbuh to bei o aqift cttOPfc 

Sounds for the lunatio'A. release wheBo iiaBpeaoids 
a^ he; waf oonflned nnto tborl^enirrGp^eiiioHi; 
w^nan^fandt ajto, b^ mqiiiR <ffiffliw » t > w ii Jmm* 
I Ottm&miiki,— 1871, 187. 
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OCTBATOB. 



of SitBte foF Damagte.]— The 

» of sltmatio is liable for damages in respect 
ef aa asBanH oammitted while in an unsoond 
Slate of mind, flnoli damages, howerer, ought 
Id be limited to actoal loss and injoiy sustained, 
IQ some extent as if the injmy had been the 
result of an aoddent Muk v. (Tumbtrufti,— 1B72, 
47. 

fUmOtag Limaey M a ]>efbnoe.>-^The de- 
fendant having been sned lor damages in respect 
of an aasaoR, pleaded by his curator ad UUm his 
own lonaoT at tiie time of the assault :— Held, 
that this plea was noia defence to the action. lb. 



ta 8I10V Oaase— Vraetlce.— See 

Pn^CTicx. 



BtaovtoF.— Sfee Ezecutob. 



Son*! LlaUliitr ia Maintain Parent In 
tBjtinn.]— The colonial Qovemment sued the 
son of a panper Innatic confined in the Oovem- 
ment Asjhmi under tiie proYisions of Law 1, 
1868, f6r the enenses of her maintenance for 
several years at we cost of the Ckionial revenue, 
upon which, xmder Section 8 of that Law, such 
expenses were chargeable "until further provi- 
flion shall have been made therefor,*' with a 
proviso (Section 9) that when a lunatic was 
pOBseesed of suffieient means, an agreement for 
payment of tiie maintenance expenses might be 
made bv some friend of the lunatic. H^iD : — 
That there was no statutory liability on the 
defendant to recoup the expenses so incurred by 
the Oovemment. The "further provision" re- 
flbrred to in Section 8 was a provision by agree- 
ment as indicated in the 9th Section. {Per 
TuBNBULL, J., dmenHenU: That the common 
law liability remained, and that the verdict of a 
Jxny was such ** further provision ^ as was con- 
templated by Section 8 of the Law.] Colonial 
Government v. Metdrum, — ^XL, 139. 

QmiOF of Lunatic— See Cubatob. 

Kontal ITnBonndntn of Contraotlnf Party* 

*■ COKTBACT. 



LXnKiSIGKin!iS9*--'^3ee Gaitlb. Salb. 



MAGdSTBATE- 

JMsdlotlon of Bopremo Court OTor.]— A 

Kagistrate is not an ofiScer of the Supreme 
Gbuft, and that Court, therefore, has no jurisdic- 
tion over him on motion, but only by way of 
review or appeal. Baker db Laughton v« Resident 
Moffiitrate, Vmgeni,—YL,, 188. 

lotion aQingtr as Idministrator of HatiYO 
L«r.— See Naizvb. 

nulnat oC— See Public OfruaoL, 



Llabmty of lor lots of PdDea»— Sea Prauo 
Ofticxb. 



MAGISTBATirB COUBT. 

L XUBISDIOnOM^ 

1. 2h (SivU Gaui* 

2. J^ Crimnal Ctuei. 
IL Pbacxicb asd Pbocbd>cbb. 

V In Cwil Cases. 
% In Onminai Cases. 
^ Agent PrmcMn§ ia. 
HL G08X8. 

IV. COMTXHPT OF GOUBT. 

T. ^PEAL Pbogbbdinos.— See Af»eax» 
YI. Secubity to Kbep thb Peace. 
YIL Obdbb ab to Gustodt or Ckha ob Wifln>. 
ym. Maoibtbaxe or Dubbak. 

L JuBISDICnOK. 

I. In Civil Cases. 

Law 10, 1868.}— (See also infra under thia 
sob-head). Plaintiff, m his summons issoed from 
a Magistrate's Court, claimed from defendant ther 
return c^ a horse, without averring its value. Tha 
Magistrate upheld an exception that, the value 
not being stated, the summons did not disclose a 
case within the jurisdiction under Section 1, Law 
10, 1868. Held, on review, tliat tiie Magistrate 
ought to have allowed an amendment of the 
summons. As, however, it was necessary tliat 
the summons should state a case within the jocis- 
diotion, the Magistrate's ruling could not be sei 
aside. Umamiya v. Lantman, — ^VIL, 60. 

A claim of £50 against an employ^ for having 
sold goods for that price, on ciedit, contrary to 
instructions. Held : — To be a case of damages 
for breach of contract, and therefore not within 
the Magistrate's jurisdiction, as extended by Law 
10, 1868. Goolam Ebrahim v. Amod Cassem Roy, 
IX., 136. 

Damages.]^ — Defendant contracted to deliver a 
certain quantity of bricks, for which quantity h# 
was paid. He delivered a less quantity. Sshblb: — 
That a claim for compensation^ if over £15, 
would be beyond the Magistrate's ordinary juris* 
diction as being in the nature of damages. But 
a daim for the return of the specific sum over- 
paid, if under £50, would be within the JQd»> 
diction. Lundy y. Carter^—IL^ 132. 
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Where an amount claimed for damages is ad- 
mittedly in excess of the Magistrate's jnrisdio- 
tion» the Magistrate is right in refusing to hear 
the case, defendant's attorney having refused to 
oonsent to a reduction of the claim so as to 
bring it within the limit. Schenk y. Lam6,— n., 
174. 

Damages and Wages.]— PlamtifT clauned 
£26 6s. for wages, and £5 damages for wrongful 
d i s mi ssal. Hsld:— That the Magistrate had no 
jurisdiction, inasmuch as the claim for wages 
was in excess of the limit of £20 prescribed by 
the Masters and Servants Ordinance, and of the 
jurisdiction (up to £15) conferred by Ordinance 
16, 1846. I>amagee bemg included hi the daim, 
the case did not fall witibin Law 10, 1868, con- 
ferring increased jurisdiction in contract actions. 
SsMBLi: — ^Actions for wages may be brought 
under Law 10, 1868, as actions npon contract, 
irrespective of the Masters and Servants Ordi- 
nance. Atruden v. Johwon db Co.,— VI., 102. 

Llmiid and DUqaiil Claims— Law 22, 1889.] 

—Under Section 23, Law 22, 1889, it is competent 
to sue by one summons for a claim upon a 
liquid document of debt and a claim for goods 
sold and delivered, t&c, to the extent, in each 
case, of the jurisdiction conferred by Sub-sections 
(a) and (6) of that section. (Amsden v. Johnton 
dt Co.,— 6 N.L.R., 102, distinguished.) Drury db 
Co. V. DoZy,— Xm., 267. 

Fatnre Ri^ts.]- L. sued G. in the Resident 
Magistrate's Court for trespass on land in the 
lawful possession of him (L.), and for his im- 
pounding his cattle then on such land. L. gave 
evidence that he was in possession of the land as 
tenant to W. from November previously ; but did 
not say till when his tenancy lasted. O. gave 
evidence that W. had agreed, in writing, to sell 
the land to him without any condition as to 
tenancy, further than that the crops were to be 
taken off the ground ; that the crop had been 
taken off this piece of ground, and that he (G.) 
had planted trees there in the presence of L. It 
was objected for G., that a question of title was 
involved, and the Magistrate being of that opinion, 
dismissed the case ; and this decision it was now 
applied to have set aside on review, but the Court 
refused the application with costs. Per curiam : 
A right to impound the cattle was set up by G., 
the future exercise of which would have been 
bound by the Magistrate's decision against him 
BO as to bring the case within the exceptions of 
Ordinance 16, 1846, and Rule 1 of Resident 
Bfagistrate's Courts. Lean v. GoodiriUt — 28th 
July, 1868. 

A Magistrate's Court has not jurisdiction to 
try a case involving the question of an exclusive 
right to a ferry. Lawson v. Adams, — 1870, 47. 

An action in a Magistrate's Court to recover a 
quarterly payment of an annuity during life or 
widowhood, involving a reasonably disputed 
question of the validity of the agreement under 
which the annuity was claimed : — Held, to be 
beyond the Magistrate's jurisdiction as binding 
ri^ts in future. WUUt v. Cawvtn,— IV., 97. 

Where several creditors were bound by an 
9fler to pay their claims, and an action was 



brought by one 'of the creditors against the 

Serson ma^ng the offer, Held: — That it was 
oubtful wheUier the case was not beyond a 
Magistrate's jurisdiction, as binding rights in 
future, the essence of the claim being conmion, 
quoad the defendant, to other cases not tried. 
Mamqjee djf Co., v. Waldron ^ Co.,— V., 275. 

Sexblb: a Magistrate has no jurisdiction to 
decide a question as to the description of pre- 
mises let under lease for a term of years, still 
current, a question of future rights being in- 
volved. Atkinson v. Johnson, — IX., 249. 

An action for recovery of a call on shares due 
to a company is not beyond the jurisdiction ot a 
Magistrate as binding rights in future, unless it 
appears that the validity of the contract sued on 
is in dispute. Lothian Oold Mining Co. v. Jf aim, 
—X., 126, 

An action involving a disputed right of way is 
beyond a Magistrate's jurisdiction, as seeking lo 
bind rights in future. (Law 22, 1889, Section 
21). \Vhere, in a summons for seizure and de- 
tention of animals while on a road, it was averred 
that " plaintiff had used such road for a period 
of 18 months without let or hindrance from 
defendant." Held: — That the question of a 
right of way was involved in the action, wfaioh 
was therefore beyond the Magistrate's jurisdic- 
tion. Kruger v. Homer,'-Km., 238. 

An action in which the defence calls in ques- 
tion a gift of land on the ground of the donor's 
mental incapacity, is beyond a Magistrate's 
jurisdiction, as binding rights in future and 
calling in question the title to immovable pro^ 
perty. Grandin v. Cato,— XII., 362. 

The mere fact that the conditions of an un- 
expired lease are in dispute, the amount of 
future rent being admittedly within the Magis- 
trate's jurisdiction, is not in itself sufficient to 
take an action for rent out of the jurisdiction as 
one binding riffhts in future, the lessor's title 
having been adcnowledged by payment of rent. 
Otto V. Robinson,— Xn., 136. 

Title to ImmoTable Property.]— There most 
be evidence that a dispute as to title is involved 
in a case, before the Magistrate can dismiss it as 
beyond his jurisdiction. The mere assertion 
that there is such a dispute is not sufficient — ^nor 
is an admission to that effect by the plaintiira 
attorney. Peters v. U7idini,—JJI. (Jan.), 88. 

In an action on a promissory note, judgment 
had been given against defendant, a native, who 
now averred want of consideration, he having 
supplied labour in lieu of the rent for which the 
note had been given. There had been a change 
of landlords, and it was a question whether the 
land for which rent was clauned belonged to 
plaintiff. Held, on review: — That the BCagis- 
trate had no jurisdiction, and that the defendant 
should be absolved from the instance. Ra^fe v. 
rtfwfia,— IX., 119. 

In a claim for the defendant's ejectment from 
leasehold land vested in plaintiff, exception waa 
taken to the Magistrate's jurisdiction on the 
ground that the case involyed a title to iminor- 
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able property. The Magistrate, after taking the 
d^endant's evidence, and without hearing any 
evidence on hehalf of plaintiff, dismissed the case 
as being beyond his jurisdiction, Held :— That 
the Magistrate should have taken farther evi- 
dence to show whether or not the claim was 
beyond his jurisdiction. Qiile and another v. 
Somdala,—:UI., 231. 

leooontt.] — Plaintiff claimed in a Magis- 
trate's Court a sum due on balance of account. 
The claim, though for a small amount, formed 
part of accounts current between the parties in- 
volving a sum in excess of the Magistrate's 
jurisdiction :— Held (Wbaoo, J., dissenHenU), 
that as the case depended upon the result of the 
various dealings composing the accounts current, 
the claim was beyond the Magistrate's jurisdic- 
tion. Draper v. 2Xmock,—Y., 79. 

Plaintiff sued for £41 2s. 6d., being the 
balanoe due on several separate transactions of 
purchase and sale, involving, in the aggregate, 
over £50, though no single amount exceeded 
that sum. Hbld (WaiLoo, J., diseentiente) :— 
That, as it appeared that the dispute arose out of 
several transactions, the collective amount of 
which was over £50, the case fell within Draper 
V. Dimock {supra), and the matter was therefore 
beyond the Magistrate's jurisdiction. Skeen v. 
Jaek8(m,—Y,, 149. 

Plaintiff claimed £50, the balance of an 
account of £144, for work done. It appearing 
from the documents put in that the whole 
account of £144 would have to be discussed. 
Held: — That the case was beyond the Magis- 
trate's jurisdiction. If there had been, as 
alleged, an admission by defendant, or an account 
agr^ to, the action should have been framed 
accordingly. Moreham v. fTttne,— V., 151. 

Splitting Demand.— See Action (Splitting of 
Chum). 

Oondictio Indebiti.]— An action for £33 15s., 
the price paid by plaintiff for goods sold to him 
as of a particular description and found to be of 
another brand, is within the Magistrate's juris- 
diction as a condicHo indebiti. [See also Con- 
wcno Indbbiti] . Freeman v. Isaacs,— IV,, 139. 

"Where a horse, sold under a warranty, after- 
wards proved unsound: — Held, that an action 
for return of the price paid was within the Magis- 
trate's jurisdiction as a condictio indebiti, though 
not so as an action on contract. Fynney v. 
DaUon^—TV,, 71. 

^eetment.]— Ordinance 3, 1849, confers upon 
Beadent Magistrates jurisdiction in cases of eject- 
ment, provided that it shall not be shown by the 
defendant that his ri^t of occupation, during the 
time of dispute, is, to him, of greater value than 
£40, Hbld :— That the Magistrate had no juris- 
diction when the defendant had shown that the 
crops he would lose, if ejected, were worth more 
tiui £40. Craggs* Executors v. Gordon,— VI., 70. 

Implied Gontpaet.] — Plaintiff claimed £15 
lis., Deing £8 as the value of a horse, bought by 
him from defendant, but which he had to return 
to the legal owneri from whom the horse proved 



to have been stolen, and £7 lis., an amoimi 
which plaintiff had to pay as costs of defending 
an action by the owner for recoverv of the horse, 
Held : — That the case was within the Magistrate's 
higher jurisdiction under Law 10, 1868, inasmuch 
as there was an implied contract by the seller to 
repay the buyer the price ; though he might not 
be liable in respect of the costs sued for unless 
called upon to intervene in the action against the 
buyer. Wilson v. Power,— YU., 165. 

ProTisional Sentonoe— Costs.]— A Magistrate 

cannot, under the 26th Bule of nis Court, grant 
a provisional sentence on a promissory note, 
witnout taking evidence, as required by the Bule, 
to prove the debt. In reversing a provisional 
judgment, the Court noticed that the defendant, 
without making objection, had moved in the 
Magistrate's Court for the provisional judgment 
to be set aside, and Hbld that, for that reason, he 
was not entitled to costs in the Court below. 
Teluck V. 8hunena,—yni,, 242. 

A Magistrate cannot pronounce provisional 
sentence in the sense in which the term is used 
in the Supreme Court. Anderson Bros. v. 
Harrison,— XL, 29. 

Joint and SeTOinJ Liability.] — ^In review of 
a case from the Resident Magistrate of Ladysmith, , 
the grounds were want of jurisdiction and that 
appellant was only liable jointly with another 
person (C.) not sued. The appellant and C. 
agreed by parol to be responsible to the respon- 
dent for £22 or £23, as the expenses of a ball. 
C. stated in his evidence that he was jointly 
responsible with appellant, but that he meant, by 
that, responsible for the deficiency of the sum 
collected by subscriptions, £12, as the sum col- 
lected had been paid by appellant on account, 
and the action before the Magistrate was for 
£10 10s. Held, (Connor, J., dissenting) that the 
action was within the Magistrate's jurisdiction, 
and that appellant's liability was a joint and 
several one, and that therefore he might be sued 
alone. Semble : Per Harding, C.J. : C.'s liability 
was confined to the contingency of there being a 
deficiency in the sums collected and to its 
amount. Per Phillips, J. : The action before 
the Resident Magistrate had only reference to 
such deficiency. Connor, J., doubted whether 
the fact of the nature of the original contract for 
£22 or £23, i.e., whether it was joint or joint and 
several, being in dispute, did not take the matter 
out of the Magistrate's jurisdiction, and also 
doubted whether on the evidence, the liability of 
appellant and C. was joint only. Moodie v. 
Wnght,—J\i\j 19, 1860. 

Claim in ReeonYontion.]— Where the dahn 
in reconvention is beyond the Magistrate's juris- 
diction, he must hear it, in so far as it is a set- 
off against the claim in convention. But a 
Magistrate cannot give judgment in reconvention 
for an amount beyond his jurisdiction ; all that 
he can do is to see that the plaintiff owed the 
defendant enough to compensate the claim in 
convention, and if so, the defendant should be 
absolved from the instance. King v. Manning's 
Executors,— W., 45, 127. 

Although a Magistrate cannot give judgment 
on a claim in reconvention ot w amoont beyond: 



Digitized by 



Google 



m 



u^mm^f^'^ oouBT. 



m 



V/i inriBcUo^on, ye^ when such a claim is brought 
lorw»^ he oq^ to decide whether or not it 
B^gpeajc^ to be co-extensive with the daim in con- 
vention. Where a Magistrate, in giving judg- 
ment for plaintiff, had declined to enquire into a 
(d^kim in reconvention as beyond his jurisdiction^ 
^p Court on review, stayed execution, so as to 
aUow defendant an omportunitj of establishing 
his Qonnterolaun by furtjier proceedings. Whijpp^ 
Grant, ^ Co, v. Gwvcf^^,— VtE.;, 15. 

(M«,V-;-A J&fogi9tratd could not (prior to Law 
13» Xp^lpve ^osts in a case bevondf his jucisdior 
tioWf Vmgofawn, v. MamM^—U&l, 100. 

P^9r to La^w la, 1883^ where a case had been 
JMwiased for irant of juxisdiotion, there was no 
jiUD^<)iiotioa \Q give oqsts (CioNMon, J., not ap^ 
wow^^wwbarnl<i.) >Fyivwy y. JPoitpn,— ly^ 

Defendant in Im^^W l)lTisl«n.]^Whei8 # 

summons had been issued against a person re- 
fi4iaguia4i«taat division, oa the ground that 
ibe pan^a d aetioQ h;»d in part arisen in the 
division in which the sununons was issued, it 
appeared that the defendant eould easily ha^e 
been summoned in his own division, which was 
also that of the plaintiff : — Heu>, that the rules 
a9 to time, description of the parties and other- 
wise, must be strictly complied with, there being 
a probability of hardship in summoning a de- 
fendant to a distant magistracy. Non^ena v. 
Baikie,—JX,, 76. 

(See also Practice and Prooednre in Civil 
OaacB, infra.) 

Defiendant Carrying on BatinesB in Natal.] 

—Although bv Sections 22 and 23, Law 22, 1889, 
a Magistrate has jurisdiction to try civil cases in 
vhi<^ the defendant carries on business in Natal, 
the Court does not ^prove of cases arising in 
another Colony being tried in Natal by reason of 
^e defendant having an outlying branch business 
within the division of a border magistracy. 
O^DonaeU v. StrocAon,— XIV., 43. 

Pefendant oat of the C^eny.1— In an action 
for the price of goods sold and delivered and 
board and lodging supplied to defendant in Zulu- 
land, it appeared that the defendant was absent 
ficom Natal when the suit was begun, though he 
had a house within the division, where his family 
sesided, summons having been served upon his 
wife. Held: — That the Magistrate had no 
j.urisdiction, as the defendant was not inhabiting 
or residing within the division in the ordinary 
meaning of the terms, Norman v. Davis , — IX., 

B^evening Own Otd^.]— A Magistrate having 
ordered return of property to one party, cannot 
afterwards make a summary order for ddivery of 
tbepr<veriy to another party. The burden of proof 
ijssl^ on the second claimant. A horse was the 
sfibjecit oC daim bv two natives, one of whom, the 
4ef€iMtat, was allowed by a Magistrate, after 
epaniry. tp taJce the horse away as his property. 
Subsequently, however, the Magistrate, living 
made further investigation, came to the con- 
qiwifm^ tM ih» hoi^ Mopged to the other 
lieirniTT*L tlrr bUo% f»d ^rtoMLAi? defendant 



to retom it. Hsld:— That it did not follow 
that, because the Magistrate had granted an 
order for the delivery of the mare to the der 
fendant, he could therefore give another order for 
its restoration to the plaintiff. In an action 
between tiie parties, the burden of proof tesiei 
on the plaintiffs N<tfqotoi v. MaekfinzU, — h, 2i& 

A Magistrate, having granted absolution from 
the infltance, with ooats, <w»not afterwards, wh^n 
the oMe comes hef one him on a i^resh sommone, 
reverse his former ordsr as to cesta, <m Ate 
ground that he had b^n vmML FQ9$gT «« 
Xor«lr^— v., ^7. 

Re«hMing COaim — Vatfee.] -^Iflie pMntfff 
may reduce his elaim to an amonst wiUiiii Ih^ 
Magistrate's juiiedaotion. in ao aelien lor £M, 
being £12 for a montii's salary «nd M\^ in lies 
of a month's notice, the latter item being 
reduced to £8, maidng a total of iB80> to Msg 
the claim w24^ the Magistrate's jnnedMieB, 
the Magistrate eonsidered the <oa8e to be wittiS& 
OvdinaBce 2, 1850, Ohapter 4, S«»tton 1, and that 
the wages in ^pote were, thereleiie, bejond I1I9 
jurisdictioa. Hkld : — ^That tte Bla^^tslrate wan 
wrong in refusing to allow the plaint^ to rednoa 
his claim. Sembls : That the words " work an# 
labour and material provided ** in Iiaw tO, 1€68, 
did not apply to wages. QU'SBb : Whether » 
claim for a month's wages in Ueu of notioe oonld 
be deemed an action on a contract within the 
meaning of Law 10, 1868? Q^voie y. Ntdhan 
Bros.,— v., 321. 



A Magistrate's Court has jurisdiction in < 
where the amount of a contract claim is redDoe4 
to £50. The reason for limiting a Bfa^^atrate'a 
jurisdiction is to lessen the oonsequenoes ef a 
wrong judgment. Bronkhorst v. Z>a6ana,— -TU*,. 
152. 

In Shipping Cases.— See Ship. 



8. In CrindfuU Cases. 

Defendant in JLnother Division — DanUlig 
Sonunons.]— Appellant described as "Ut9 of 
Pietermaritzburg, but now of Durban," waa 
summoned before the Magistrate of the fonmer 
place for contravening Law 3, 1882, in ne " 
to have his child vaccinated as required 
Law, such offences being cognisable by the ! ^ _ 
trate having jurisdiction. Held, that the M|i^- 
trate had no jurisdiction over a defendant, tp. 
another division, though the Durban Magistrate 
had endorsed the sonmions. The teon " backing " 
applies only to warrants of arrest, not to %. 
summons. An arrest for falling to appear tq v| 
invalid summons is bad. Baker ^ Laughim^ j^ 
Clerk of the Peace,— -Yl., 183. 

A8Ban|t«>-^An aasault in vfaidi the V9imt 
inflicted was a de»en out about 3 ix^Am Ifing^ on. 
the shoulder, given by a blow with a csA^^qtV* 
is "an assault in which a wound or injury in 
inflicted which has eauped grie^ronahpdiis^ hMm** 
and 60 ezAluded from a Magiatiiato's innadifttef^ 
under Sieotkm 8, 1^ 2ii, ]3W- i9«fiia «. 
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jjffy w* *Ma to' Qt^rMnr, dUrirtg^wWich deverftl 
WM>« lirfi^' fided ii^efe infliotod, resxiltiBg in sever© 
eontagions and ontB, cme of whioli eaased Ibofed 
plearisy, and ihe injuries being sworn to by a 
v^Uoal "w^llieeB m seHous iajuftes which might 
have led to fatal oonsequenoes, Hbld: — To b6 
ezoloded from the Magistrate's jurisdiction under 
flection 3. Law 26, 1890, as being an assault 
JesQitSng in ihe infliction of an injury which had 
Baoaed grievous bodily harm. Regitia v. Murgan 
tmd other$,—tlL, 197. 

A wmttd OB Khe head inflicted with a knob- 
ieffie, vesulting in an injuiy so severe ae to pre- 
fentthe complain«iit from attrading Court for 
OTcr a year, held, to be an injury *' causing 
gievoos bodily harm '* and therefore beyond the 
Wglfittafe^s jiOrlsdiction under Siectlon 3, Law 25, 
tm. Begifw, v. Majoko,-~Xa., 118. 

GoMilntiY* fieateiioe.]— Appellant had been 
flnmiBarilv convicted by a Magistrate on three 
Mfarate otuurges of theft, committed on different 
M^ «nd was sentenced, on the first charge, to 
three months' imprisonment, with hard labour ; 
to tEree months* imprisonment with hard labour 
and 12 lashes for the second offence ; and to a 
Wke term of iniprisonment with hard labour and 
m laekee for the third offence. The Magistrate 
had noted ihe second sentence as being " in 
acl^tion to " Uie first, and the third as " in 
i^ditioii to " ihe second. It appeared that the 
Clerk of the Peace was not present at the trial, 
the Superintendent of Police axsting as prosecutor, 
and that the appellant had received all the 37 
lashes at one time : — Held, on appeal, (Wraoo, 
J.V di$$maieT¥ie) thai the Court could not rightly 
iDteifere ; and though it was to be regretted that 
the prosecutor was not represented, yet it was to 
be preeomed that the police had done what was 
iieoessary in procuring the attendance of witnesses. 
Thai, thou^^ t^e way in whioh the la^es had 
been inflicted was wrong, yet the sentences them- 
srivea were within the Ma^trate*s jurisdiction ae 
they ctid not exceed tlie mandmum allowed in the 
oue of an ** offender," wkich term allied to the 
lartibular offence under triiJ. XPer Weaoo, J., 
msentiente: The second and third sentences 
were uUr^ vires, iaasmuob-os the Mag^trate had 
exceeded his jiirisdiotion in criminiU cases, and 
as^lie had no power to postpone the commenee- 
meni of a term of imprisonment. Un^uncUm v. 
SuperintendaU ofFoUcerPiettmaritzimra.^YU., 
147. 

l»«M«npfte}— An offenod under ft special la#, 
iiMMJtfa% thaS aU offences thereunder shall b6 
ctognisAiUe in the district within which they are 
* «inHtotK n«y, i* ooctming wltiiin two mUes of 
tite bovBdary of a Magisterial Division, be tried 
hr the Biagistrate of the adjoining division 
(ordkianee 16, 1846^ Section 11). UmHangange 
▼. efcrik e/ Pett(*,-V.. 67. 

_ UteUy altd fltoraait Case^-^See Master aitd 

ftlWVASCT. 



IT. PKtCnCS AND pROCEDVBfi. 

h fin Cfvtl Vatigf. 



An<Ml.}-A Magflimttflttfa tSXi pfmit- If Mfoe 
a provisional suAimbiib, in ootfn«(flf<M' Wltl* tiM 
jirooess of the higher Court fdt artfWt. (OrfltifilflM 
5i 1862). Bthrtns V. GaHwfight.'—Wx^n ^ 

A Writ of arrest istmed by a Ma^^Mtd Widet 
Ordinance 6, 18^2, nieed not beaor Hie endom«ifieal 
of an attorney as required by l&e Itules of Hm 
Supreme Court. The Ordinands 1^, lB52i wM 
passed to facilitate arreM of persons leaving ttte 
Colony, there being no attorneys in OUtyteg 
didtrictB. Owens v. Stewart,— '1%!%, 81. 

It is Aot com]^nt for a Magistrate, npontho 
^eturti day of a thnt of arrest issued out of hlB 
Court, to hear an a^lioation for confirming the 
arrest, or for him to extend the bail-bond with an 
order for an aoMon to be brought. The Magis- 
trate should. Under Bule 63 of his Court, regard 
ihe writ as tile summons in tile action, which he 
should proceed to try forthwith. Qucere : Can A 
writ of arrest be issued from a Magistrate's Cbtft 
for a d^bt not yet due ? Hassvm v. Dada Sc Co.y 
—XIV., 21. 

the affidavit on Whioh a inH of aiffdst had' betti 
Issued fitom a Magistrate's Court omitted ta «d( 
forth when and where the debt had been 40tf- 
traoted — such particulars being required by Se«^ 
41, Law 22, 1889— though an Account refeihred 1^ 
in and attached to the affidavit showed datdsand 
the creditor's place of business. The enabling 
law was wrongly cited in the writ. Held : — That 
these irregularities ought not to h&^ prevented 
iihe Magistrate, when the parties were before hiitf, 
from hearing the case upon its merits, alter 
amending the writ. " Confirm " is a wrong term 
to Use with reference to a writ of arrest issued by 
a Magistrate and standing for the summons under 
the 63rd Rule. The Magistrate should eithw 
dismiss the writ or hear the case. Sparks v. 
ritetm.— XIV., 68. 

Warrant tf^ Iiii6.f— ^^re the Olei^ o^ tfft 
Court had intimated to the Magistrate that the 
plaintiff's warrant to siiid had h^eft eidd^lle^ to 
him wheil the sttttmyotts' Wa» ^imed :-^EM^ Htua 
the Mfagidtfa^^A^'wrdng m ^Utiiig am^itb^mtMl 
from* the itastance^on'tlto ground' thttt tfte ^p&mk 
had' net beeA fiii^d. Tlie d^M' remitM- ft»' liM 
on the mteritii. iMaH JdtiX y, A4&aii6kr^l9R, 
163. 

BnttitdfotfMi^ ftiWr noacHJyj[f xdcnflHMHfHein 

—It #odid bte injurious to lo<A too rihWWWy 16 
pblnts of pleading in A Magistrafte's^ diMVi olMf, 
ti^he)^ pro^r nofttse has been giN^^ to the'pMMM 
and jtistrce Wbrked out. Judgment aga&i»t ##% 
makers of a note may therefore be aAieiiid^ sb tt 
to go against them individually for half tM'tftttti 
due. Crouch v. Stanley,— 1QQ7, 291. 

It is very untitesii^ble to ieqisir^, tin tftd f<W» » t 
ftigB of a Court of sunmiary jdrisdlctibti', I661M- 
calities in plteading, the forms and proodss B6tt|; 
designedly simplified, so that sttbstantlai' jtttrtft$b 
may be easy of attainment. Biktpard ^ EIHti', 
Sheen,— I,, 204. 

Technicalities in referenive to stLttunorocidli lb 
Magistrate's Courts are undbsirftble, ff ^i^al h 
edmplained ol is ih' substance t^learly e^ i ' o W ^ , 
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FaritoiiUn in Snmiiioiii.]— A Bfagistrate's 
Ooort Biunmons claimed a sum of money " for 
rekits of oertain hats and ground " occupied by 
defendant on plaintifTs farm, between certain 
dates, at a specified rate per hut ; and claimed, 
altematiyelv, the same amount ** for the ase and 
oooupation by defendant of said huts and of tiie 
farm or part thereof between the dates aforesaid, 
all according to the account and particulars 
attached to this summons, and which plaintiff 

Srays may be considered as inserted herein." 
'here was also a count for ejectment, Hbld: — 
That the form of the summons was neither 
embarrassing nor misleading, and that the case 
should be tried thereon and upon the merits. 
Robinion y. Pagade.—XH,, 239. 

lltenuitiTe Claim.]— Plaintiff claimed double 
pound fees and damages, for the defendant's 
illegal impounding of a cow. The Magistrate 
sustained an exception to the claim for damages, 
on the ground that special damages had not bsen 
set forth in the summons, and save judgment for 
the fees. On a second action being brought for 
daooages for the loss of the cow, the Magistrate 
deddMl in favour of the plaintiff, and the defen- 
dant appealed, Heij>: — That before giving a 
final judgment in the first case, the Magistrate 
ought to have allowed particulars to be furnished 
of the damages claimed. The second case not 
having been tried out, should be remitted for that 
purpose. Marais v. SAiim,— IX., 1. 

DefeetiYtt SommonB— Amendment*]— It is 

competent to the plaintiff in a Magistrate's Court, 
at the hearing, to amend the summons so as to 
bring the claim within the Magistrate's juris- 
diction, such amendment being in a matter of 
form. (Phillips, J., dissentiente). Jardine v. 
Mar8haU,—lQQ9, 168. 

It is the agent's duty to see that a summons is 
rightly issued. He cannot lay the blame on the 
olerk. Aihtonv.MeikU,—lB10,l4B. 

A Bmnmons issued under Section 8, Law 9, 

1869, may be set aside because it does not purport 
on the face of it to be issued by leave of the 
Besident Magistrate. So also by reason of its 
not beinff addressed to ^e messenger nor bearing 
the full designation of the issuing officer. Ih, 

A smnmons against a firm, though duly served 
at the plaoe of business, was found not to oontain 
the name of one of the partners. Hbld :— That 
the Magistrate was right in allowing the amend- 
ment of the summons in this respect, and in 
refusing to make plaintiff pay the costs of an 
adjournment. Escombef QladsUme, St Co. v. 
/am*!,— 1870, 164. 

Sning Defendant in another Diyiiion— 
Deoision onder Role of Court not in Force.]- 

An application for leave to sue a defendant re- 
siding in another Division need not state that the 
cause of action arose within six months previous 
to the application, the Bule of the 7th June, 

1870, made under Law 14, 1867, to that effect, 
having been amended by a Proclamation pub- 
lished on the 28th December, 1880, by omitting 
the words "six months." Where, however, a 
Magistrate had, in his discretion, refused to grant 
leaye to roe, on the groond that he was prevented 



by the fonner Bule from doing so, the Oonrt 
made no order, intimating that the Magistrate's 
attention oould be drawn to the Proclamation. 
Ford Bros. v. Watson,— YIH., 8. 

Removal of Record to tnpremo Goert.— Bee 

JUBISDIOnON. 

Serrice of Siunmoni.]— It is a mistake to 
assume that a person has not a residence in a 
particular place because he does not sleep there. 
A person may have more residences than one, 
ana an office, in which a defendant carries on 
business, may be reguded as his residence for 
the purpose of serving summons. Bartiett ^ 
Gray v. R.M. Durban,— U., 42. 



Section 8, Law 9, 1869, provided that where a 

Slaintiff hsA obtained leave to sue in another 
ivision, the Clerk of the Ck>urt might direct the 
summons to tiie Messenger of the Oourt of sudi 
other division, service by whom should be good 
and valid. Where, by a mistake on the part of 
the Clerk, the summons had been served by the 
Messenger of the issuing Court, Held '.—That the 
service was bad. Amsden v. Johnson Ar Co.,— 
VI., 228. 

The 9th Bule of Magistrate's Courts, authori- 
sing service of summons, by its bung Ic^ for him 
at the defendant's dwelling house with some one 
of his family, must be taken to refer to the 
actual dwelling place at the time of defendant 
and his household. There is a distinction be- 
tween having a residenoe and residing. Norman 
V. Davis,— JX., 220. 

In an action in a Magistrate's Court for 
damages arising out of a building contract, it 
appesxed that the plans and spedfioations, re- 
ferred to in the contntot attached to the summons, 
had not been served upon the defendants with 
the summons. Hbld: — That copiee of these 
documents, upon which the daim was founded, 
ought to have been served upon the defendants 
in terms of Bule 7. When, however, it i^meared 
at the trial that this had not been done, the Ifagis- 
trate ought not to have dismissed the summons, 
but should have allowed an application for its 
amendment under Bule 4 (the defendants not 
having been prejudiced), by the attachment 
thereto of the plans and specifications relied on, 
ordering the plaintiff to pay the oosts of the day. 
BenneU v. PraU ^ ColUns.—'SIV., 68. 

In an action brought in a Bfagistrate's Court, 
it appeared on the day of hearing tiiat the sum- 
mons had been improperly served. The ddendsot, 
however, was represented by counsel duly 
authorised by power of attorney, and was himself 
present in Court The Magistrate dismissed the 
summons with costs, on the ground of the 
defective service. Held, on review :— That the 
Magistrate ought to have heard the case an iti 
merits, as the objection was technical, and the 
defendant had not been prejudiced by the im- 
proper service. Held, further, that the MagiB- 
trate, if he considered that the want of doe 
service was a material defect, should have had 
regard to the fact that such defect was entirely 
due to the fault of the Messenger of the Court, 
directingi therefore, a fresh service withoat ooitii 
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ihe dafend&Di's costs of the day being made oosts 
in the cause. HodneU v. Stewart,— XII,, 212. 

Where the smninons had been served on 
defendant's £ftther of the same name, but who 
did not oocnpy the same house, and who, thoagh 
he appeared in Ck>art on the return day, was not 
authorised to do so or to represent defendant, 
Held : — That the Magistrate was right in 
granting absolution from the instance, but should 
haye done so wiUiout costs. As the Messenger of 
the Court had failed to effect a proper service, he 
oo^t to serve, without additional cost, any 
further summons which might be necessary. 
RyUy Bros. v. N'Kaw, -XU., 261. 

iTenneni of Megligence.]— Under Rule 7 of 
Magistrate's Ck>urts, an averment of negligence is 
not necessary in a summons claiming damages. 
Union 5.5. Co. ▼. Bric/cWa,— IX., 225. 

iTenneni of TFe8pais.]-^A summons for 
trespass may aver different counts of aggrava- 
tion, claiming one sum as damages for the whole 
of them. Dubois v. Baumann, — ^Phip., 87. 

An averment of breaking and entering, without 
any sneoial damages being laid, is sufficient 
ground of action in a Magistrate's Court summons 
for trespass. Hosking v. Gebu, — ^XI., 116. 

ATermeni of False Imprisonment*] — An 

averment that the defendant caused the plaintiff 
to be arrested and imprisoned on a false deposi- 
tion and claiming damages therefor, is sufficient. 
Hcirding v. SimmonSy — ^XII., 79. 

iTerment of Assault.] — In a civil summons 
for assault, when both parties are within the 
Magistrate's jurisdiction, it is not essential that 
the place where the alleged assault took place 
should be set forth, the date being specified. lb. 

Summons in Cases under Stamp Lawi.— See 
Stamps. 

Summons In Cases under Licensing and 
JAqwur Lavs* — See Intoxioatino Liquor. 

Summons in Orau Burning Case.— See 

NSOIIGSKCB. 

Stay of Prooeedlngs.]~Application in the 
Supreme Court for a stay of proceedings in a 
Magistrate's Court not entertained, the proper 
course being to move the Magistrate for a stay of 
proceedings. In re Qray ^ TyrrcW,— 1870, 7, 23. 

Objections to Magistrate— Magistrate as 
Witness*] — In order to sustain objections to a 
case being tried by a particular Magistrate, it is 
not sufficient for one of the parties to have issued 
a subpoena on the Magistrate, or to aver that his 
evidence is necessary. The grounds upon which 
such averment is based must be stated, in detail, 
in the form of an affidavit. The Clerk of the 
Court ought not, mero rtwtu of one of the parties 
to the action, and without the Magistrate's 
authority, to issue a subpoena on the presiding 
Blagistrate in a case about to be beard before him. 
Coifcwors v. Clerk of the Peace,— XIV., IW. 



Absence of Party.]— The defendant's absence, 
he being a material witness, is a ground for 
postponement (Rules 18 and 26 of 1846). Nopang- 
wana v. F«r,— 1867, 279. 

CItII Imprisonment- -Application for.]— An 

application for civil imprisonment on a judgment 
in a Magistrate's Court should be made to that 
Court, even though the judgment has been made 
one of the Supreme Court. Wood v. Ashton, — 
1869, 187. 

Magistrate Sitting as Justice of the Peace— 

Costs.— See Cbhonal Law (Procedure). 

Execution — Error — Damages.] — A Magis- 
trate's Court having issued a writ of execution 
for costs in error, the costs being wrongly made 

Sart of the judgment in a quoH criminal case, the 
efendant has no remedy against the plaintiff by 
way of damages. Bevan v. Corporation of 
Durftan.— 1870, 98. 

Execution— Application for Discharge.]— 

Plaintiff had obtamed judgment in a Magistrate's 
Court against defendant, and the Messenger had 
attached in execution certain moneys in a bank. 
Heij) : — That an application against the bank for 
payment of such moneys to the Messenger, or for 
discharge of the attachment, should be msde, not 
to the Supreme Court, but to the Magistrate's 
Court. O'Hagan v. Johnson,— Wl., 119. 

Execution— Stay Pending Appeal.]— Order 

granted, staying execution of a Magistrate's 
Court judgment until after the result of an appeal 
was known. Timela v. Ralfe, — IX., 101. 

Execution— Circumstances for Staying.]— 

Applicant had issued execution in a Magistrate's 
Court against respondent, for a claim of £5, he 
being indebted to tne respondent for upwards of 
£100. Shortly afterwards, applicant gave notice 
of his intention to surrender his estate and filed 
his petition. On application to a Judge in 
chambers, the execution of the writ was stayed. 
Tbc applicant now moved to set aside the Judge's 
order, on the ground that the Magistrate's Court 
should have been resorted to, "Hxld : — ^That the 
circumstances having changed since the issue of 
execution the Judge's order was rightly made. 
Dodd V. McLaren,— XU., 126. 

Execution— Claim by Third Person.]— Bole 

49 of Inferior Courts provides that where property 
taken in execution is claimed by a third party, the 
Magistrate, on application by affidavit, may grant 
an order to stay the sale of such property " or 
otherwise, as he shall think fit." Held : — l%at 
the alternative indicated in the concluding words 
of the rule meant an order by the Magistrate that 
the sale in execution should proceed. Hbld, 
further, that an order under the rule for release 
of the goods attached was in no way a final judg- 
ment on the question of the right of ownership in 
the property, and could not be pleaded as res 
judicata in an action for damages arising from 
the attachment and seizure. Goolam Mia v. 
Nathan Bro8,,—XIV., 136. 

Claim In RecouYention.] — Dismissal of daim 
in convention does not dispose of a reconventional 
claim. Meikle Y, ^otha,—Wl, IBS, 
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Th0 ^Wn<fltta.l tl % sammoDB in oonveBiioii 
60BR not dispose of a claim in reconyention, th« 
actions being independent. Where the Magis- 
trate, after hearing evidenoe, had dismissed the 
summons without costs, declining to hear the 
defendant's claim in reconvention, Hbld, on 
review, that the judgment should be corrected 
into an absolution of defendant in convention 
fipom the instance with costs, the Magistrate being 
directed to hear the claim in reconvention, ad- 
mitting evidence ahready adduced. Costs of 
review to be paid by plaintiff. Watson v. Wood- 
Jwuie^—^jn^ 218. 

Order for Payment by Instalmentt— Cir- 
Miiiitumiiie of DebUr.]— It appeared, in making 
aa «ffder aader Law 14, 1867, for payment, 
within U days, of the whole of a debt otf £8, the 
Mi^Siaicate had not examined the debtor as to his 
me«H. It was alleged that the latter was in 
|oor aisenmstanoes : — Hxli>, on review, that the 
Magistrate's order should be changed into one 
for payment of instalments of £1 per month. 
War4 «. Tofian^lSL, 8(K 



fe teke BvidoMt.] — Th« 
i Court will not issue a oommisBion or 
a. MagistBate to do so, for tike taking of 
ovidence ia a oeee instituted in a Magistrate's 
Cmu1» tfiough, umble^ it might do so at the suit 
ol aife misoeoessful party, after judgment had 
been pronnonced. Lothian Geld Mining Co. ▼. 
Z,<«t«r,— XI.. 48. 

OsM Remitted for Hearing— Practloe.1— 

Whave on review a case has been remitted for re- 
hearing in a Magistrate's Court, the rehearing 
ma^ take place without the issue of a fresh 
O'DonneU v. Strocfcan,— XIV., 43. 



Ispeal — Inititiitioii of Proceedtntfi and 
ottmrmaillten.— See Appeal (from Ma^pustrate's 
Obiifl]^ 

Poetponemeiit of CEne.1— This had been an 
Mtian m the Besident Magistrate's Court by an 
endiKser of a nramissory note against a prior 
endorser. On vie day of hearing, the defexmant 
toied notice ; the plaintifr pot in the note, and 
appHedtatbe Magistrate to postpone the case to 
enaUehim to summon a witness to prove notice 
This was opposed by the other side, and the 
Magistrate dismissed the case.. This application 
oame^beCore the Court by way of review to have 
the case remitted to the Magistrate. The Court 
dismissed the application with costs, because 
even assuming thiat the Magistrate had power so 
to postpone me case, notwithstanding Bules M.C. 
19, 14, 10,. it could not be said that he exercised 
his ^Bflcretion wrongly in refusing to pos^ne it, 
as proof of notice was part of the plaintiff's case. 
Stmbietper HABPina, C.J., and Phillips, J. : The 
M^Kgistrate had power to postpone the case. Per 
Pboaipb, J. : The Court ought not to interfere 
with atme Magistrate's regulation of the practice of 
his Couri in such a case. Staeey v« Ebellf — ^22nd 
September, 1868. 

HatiTeSuitor— Proof of Exemption.]— In a 

suit whi^e one of the parties claimed to be an 
exenmted' native: — Hbld, tiiat the Magiistrate 
shofQuthave req[iiired.proof of anoh exemption aa 



nrovided by Seetion 17. Lav 28. 1865^ Zwaim. 
kapi V. j€nrdine,—XnL, 366. 

2. In Criminal Ca$e$. 

Tri al C oi eB t to.}-Bevfew froB 
of Iteeident Magistrate, on the groende 
of there having been no sammoas, ^<ra^ the 
defendant htA not so consented, and thesenteoee 
being against law and the weight of evideaee. 
TIm summons for review was issued en IMi 
Marah, and on 28rd M«eh the delendani (the 
applicant in review^ nmde an aAdavit tiiat tben 
was ne sunmMms, out did net aver that he haA 
not eensMited to the ease being heard without a 
summons. In the record transmitted hy the 
Magistrate's Court there was this statement: — 
"< Heard under the 12th Bale ia Cdminal Caett." 
The Attorney-General, who appeared to sqmmeI 
the sentence, stated that if the Court ioUowS ite 
decision in Qreavea^ case, that a private penea 
cannot institute criminal proceedings in the 
Magistrate's Court unless the Attomey-Oeneral 
had declined to do so, he would find ft dMenlt 
to maintain the conviction. Per Coraron, J.: 
nat point is not taken in the summons. Pier 
Habdino, C.J., and Phillips, J. : The i^ole case 
is open on review. Per Habdino, CJ. : The 
Cewt is d'fferently constituted now than wiml it 
waa when Oremvet* case was deeided (GomiOB, J., 
being then absent en lewfe). Per PBOzm, J. r 
Though I differed from the judgment, I think it 
binding on the Court. Per Connor, J. : A deci- 
sion of the Court precisely in point, mmt be 
! followed. The Attorney-General then submitted: 
i that the consent of the parties to the case beinv 
heard under the 12th Bule of Court, disticgnished 
this case from Greaoes* case, and per evriam thai 
is so. The Court refused the application, but 
(Habmno, C.J., dissenting) without costs. Per 
Habdino, C.J. : The Magistrate's entry of the 
case being heard under the 12th Bule, waa m 
correct form. Per Connob, J., and PmLuva, J. « 
The Magistrate ought to reeord the fact ef the 
parties being desirous of having the case dis- 
posed of at once;, and were it not that the 
applicant's affidavit did not deny his consent, thai 
case ought to be referred back to the Magistrate 
to state the facts on which he made the entry of 
the case having been heard under the 124h Bsde. 
Joyner v. Skusher,—QUi March, 1863. 

The defendant's attorney at first objected to e^ 
summary hearing, but afterwards consented 
" without prejudice to his obiectioiK" HxLn:— 
l^at, having once consented that the case shonld 
go on, the attorney could not afterwards withr 
draw that consent. Reg. v. Daviett — IL, 173. 

Where a defendant, charged with theft. Bad 
been tried and convicted by a Magistrate without 
an^ intimation that it was optional for him.ta 
object to be tried summarily, and it being alleged 
that witnesses for the defence would have beea 
forthcoming : — Held, that there should be a re- 
hearing of the case, so as to afford the defendant 
an opportunity of calling witnesses* Per Connob^ 
C. J. : As the record contained an entry that a 
summary trial had been consented to, it would be 
inconvenient to interfere in that respect. The 
case should therefore be sent back witn Instnio- 
tions to oontinue the tiiaL Beg^ v^ A^MaouV-* 
yin.,15fi, 
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WMMmmj tiiftl wkBD both fartiM shovM b« 
desirous of then proMMUng in the tase, Hsld : — 
That an entry on the reoord of the words " tried 
aoBOMUPUj bgr eoaaeiit'* wm not a eomplianoe 
vitk tbe Bait, U being preferable to nse the words 
ol the IBimU, JUgma ▼, lf«M«iai»tei«ym,— DC., 6a 

▲ nattve, detected in the let of eteahng money 
from the table in a Magietiate's Office (the eoin 
being found in his moaUi) pleaded gaill7,andtbe 
Ifagjstrate then and there sentenced bom to im- 
prieonment and flogging :— fisu), thai the rule 
that both parties must be desiroas of proceeding 
smnmarilj not having been complied with, the 
proceedings were inegular, and mat, under the 
eiicnmstanoes, the flogging should be remitted*. 
SUfina y. Jifyaza.-^XSi^ 135. 

The reoord of a summary trial must in all cases 
show that the oomplainant and the person accused 
weee desirous of proceeding summarily, and that 
the Magistrate approved of a summary hearing 
ffiaw 25, 189Q» Section 10). Xlmgcaha ▼. i2o««,— 
XIV., 83. 

n te not necessary^in a summary trial of a 
criminal case in a Magistrate's Court, either that 
the prosecution should be authorised by the 
Ittoniey General or conducted by his deputy, or 
fhat a pUunt should be filed. The consent to a 
tonmiary trial is sufficiently obtained if the com- 
plainant, the person acoused, and the Magistrate, 
sgree thereto, such consent on the part of the 
Attorney General or other prosecuting authority 
not being necessary. Qiyatudeen v. Attorney 
Qeneral,-^XIV,, 288. 

The heading *' summarily, by consent " is not 
A sufficient reoord of consent to a summary trial. 
The record should show that the parties are 
desirous of proceeding summarily, and that the 
Magistrate approves (Law 26, 1800, Section 10. 
Jbf^ v. CUri of the Peace^—XlV^ 268. 

The absence of a formal consent to a summary 
trial is not a fatal objection where it appears that 
itere battog been a postponement of the case, 
i^ prisoner has not in taot been tried summarily. 
9Miomot9am v. Clerk of the Peace,— X., 158. 

fottaonnieiHI of €ate.}— Where a lAngtBtrate 
had nfioBBed a postponement for production of 
witnesses for the defeaoe and* had passed a 
sentence of imprisonment and whipping, the 
Oout' rei^ittsd the whipping, on the ground of 
this and other irregularitieB, the term of im{Hrison- 
nsBt harving ahooiost expired. The question of 
the sotiiovily o£ a^ person othev than the Clerk of 
tbe Peace t» pnieecate by deputation from the 
Athimsy Oeneial, was also raibed. ReginaY. 
AUBmmBbrah and otkers.-^VIK,, l«6v^ 

E^jfljuiwi Pspusltioagt]— A prisoner having 
been committed for trial upon a criminal chaise, 
his case was remitted by the Attorney General for 
tM in the Gonrt of the oonmiitting Magistrate. 
iU the olose of the oral evidence for ite prose- 
fl^iioii, the Biaglstrate, with the consent of the 
prisoner's attorney, caused the depositions of two 
witnesses taken at the preliminary examination 
to ba fesd over;, the deponents, who were in 
Ooniti^ ^htrtl to tb^ wraboA 



althotghf <h^ aid aoi Hjpp^sBt tr fasfv bum ^nt 
iato the witness-hoK or swotb. Hbld :— Tfavt the 
depositions so read over sbooM net hwe bees 
a^ttitled in evidence. [As however, it appeared^ 
on review, that the admbeion of the deq^ositionB 
had not prejudiced the prisoner, that Ihe senlenoe 
was a proper one, and that real and substantial 
justice had been done, the Court confirmed the 
oonvictioB and sentence}, JUgmrn ¥. XoH, — 
Xn., 846. 

PlMi af €hdMv.]— Where the aoevsed, a nati>reL 
had pleaded guilty to an offeBce^ but it aweand 
from his cross-examination of a witness that he 
did not understand the effect of sueh a plea, the 
Court on review (the Attorney General eon08oti> 
ing) set aside the plea and remitted the case for 
triak Uwweiangttngt t. Cierk ^ the ftom^^Y., 

IppMtvanoe of ft«feii4«iit— IttvftlM l«iii' 
noHM — A defendant sammoned by a void and 
invalid summons need not appear in person hot 
may be represented by eounsd. Sbmbli {Fe$ 
CoNHOB, C.J.| : In a case in which the Cburt n^y 
faiflict a fine out cannot imsose imprisoiiiiwt m 
the first instance, the defendant need not attend 
personally, but may appear by oounseL Bmket 
V. Clerk of the Peaeei—TL., 188. 

PriTftte PtOMontidiiJ'-At the outset «f a 
criminal trial in a Magistrate's Goartv defeBdaaifs 
attorney agreed to the prosecution bodng taken as 
a private one, and by consent of parties the case 
was then heard summarily, the title of the plain- 
tiff being altered from *' Begins*' to the com- 
plainant's name. Hxld: — That a right to A 
private prosecution could only be estabHshod amdk 
exercised as provided bv Seotien 18, Ordinanos 
18, 1846, and eouM not be conferred by seii aon^ .^ 
Chinian v. Kuputamy, — XIII., 220. 

Ww Mftj PvoMMte.]— M the tiial of a 
prisoner on a charge ei theft in a Borough Bfagitf' 
trate's Courts the Superintendent of Pblioe Ibcto 
charge of the case and ptoduced and ^ u e o ttdwe d ^ 
the witnesses, he and the Magistrate havinl^ 
"managed the case between them" :-^niLn^ 
that aldioufi^ the Clekk of the Pieiaee adgfatbef 
the primer officer to prosesntev ytt as the piiaotidii 
ifidioated had grown np^ it eould not be regarded 
as a^ ground for distarbittg the jadgment aiii tw it 
at by the Magistrate VmhemMjaim^&mk^ 
the Paoee,-— X., 158. 

An officer hdding a genearaA deputation fMm^ 
the Attorney General is competent to prosecute 
for offences under Law 22, 1878, as required ^r 
Section 4 of that Law. The word **duly" in 
that section refers only to tiie instmment of 
deputation. The Court will not set aside a con" 
viction on the ground of the alleged hindrance of 
the defence by reason of tho functions of jnose- 
cutor. Clerk of the Court, and interpreter beinff 
discharged by one and the same person, such 
matters being under ^e control of the Govern^ 
ment. Clerk of the Peace v. WdUon Sc IfoelH^ 
XI., 107. 

Interpretation*] — The refusal of the inter- 
preter to put an inmubterial questioa to a witaiees, 
in cross-examination is not i^gsoaad fop icilfcdiBte 
»e«trhfi^«oth«M«BiitMt^ m 
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Pottrnmemeiii of Jadfmeiit]— A Magistrate 
is boand to decide on the evidence given in each 
case, and he ought not to defer judgment of 
goil^ or not guilty until he has heard a different, 
although connected, case against another defen- 
dant Mahabola v. Clerk of the Peace; Shere AU 
Khan ▼. the same.—lUI,, 881. 

Indecent Agianli— Evidenoe of Aeenied.]— 

Section 8, Law 27, 1887, declares that a person 
accused of an indecent assault shall be a com- 
petent, but not a compellable, witness on his 
own behalf. Held : — That an opportunity must 
be given by the Magistrate to tne prisoner, for 
availing himself of the option. Reg. v. Mahla- 
latUanyenit—JX., 60. 

8abmiMion ot Sentence to Judge— Special 
Legitlation.]— Section 14, Law 22, 1889, re- 
quires everv sentence exceeding a fine of £10 or 
three months' imprisonment, or a whipping of 15 
lashes, to be submitted to a Judge. Held: — 
That ihe provision extended to the case of a sen- 
tence exceeding such severity when passed under 
a special Law, such as Law 5, 1859, which 
authorises the Magistrate to impose a penalty of 
£50 or imprisonment not exceeding two years. 
Where, however, the Magistrate exercises in- 
creased jurisdiction under a statute, such as Law 
27, 1887, which itself declares what sentences 
shall be submitted to a Judge, and is not specially 
repealed, the provisions of Section 14, Law 22, 
1889, will not apply (Turnbull, J., dUsentienie). 
Reg. V. Pupa,— XTv., 285. 

PFlY&te Prosecntion.] — See also Obuonal 
Law (Procedure). In a private prosecution, costs 
may be given against the plaintiff, and it is in- 
correct to speak of such criminal proceedings as 
being exempted from costs. In re Fullert — IV., 
14. 

In an application to a Magistrate, under Sec- 
tion 20, Law 22, 1889, for an order for security 
to keep the peace, it is not necessary for the 
applicant to produce a certificate from the Clerk 
of the Peace declining to prosecute (Ordinance 
18, 1845, Section IS) nor the recognisance con- 
templated by Section 17, Ordinance 18, 1845. A 
Magistrate, after hearing the applicant's evidence, 
dismissed such an application without awarding 
costs to the respondents, on the ground that pro- 
ceedings under Section 20, Law 22, 1889, were 
not of the nature of a private prosecution, and 
that the provisions of Section 10, Law 25, 1890, 
or Sections 18 and 17, Ordinance 18, 1845, were 
not applicable. Held, on review: That the 
Magistrate's decision should not be disturbed, 
although {per Wbaoo, J.) he might have heard 
the further evidence tendered by the complainant. 
Vinden and others y. i^auioo,— XII., 265. 

Prisonep*! Rl^t to Jury.] — Where a person 
is charged with an offence in respect of which the 
law allows him the option of trial before a jury, 
it is necessary that the accused should be in- 
formed of his right in this respect, and that the 
record should show that this has been done. 
Joseph V. Clerk of the Peace.—XIV,, 268. 

Plaint, Summons, or Charge Sheet]— The 

pMnt or summons must distinctly show the 
native of the offence charged. The Court has to 



look not to the intention of the proeeontor, but to 
the manner in which the charge has been framed. 
HupHeld V. Clerk of the Peaee,—!., 176. 

In respect of all criminal cases tried summarily 
in a Magistrate's Court, there should be a **<dutrge 
sheet " placing on record the particulars neees- 
sary to be entered in the Criminal Record Book, 
according to the form set forth in the Bules of 
Inferior Courts. Jouph v. Clerk of the Peaetr- 
XIV.. 258. 

Wrontf Date in Charge.]— Review from Re- 
sident Magistrate's Court on behalf of F., who 
had been sentenced, on a charge of contravenina 
the 2nd Section of Law No. 5, 1859, to a fine Of 
£15, or a month's imprisonment. Some of the 
grounds for review were that the summons had 
been amended by the Magistrate bv inserting a 
statement that F. was a native, wnich, it was 
alleged, was a matter of substance, as otherwise 
there would be no offence against the Law. The 
Magistrate, after amending the simimons, had 
postponed the case on account of the amend- 
ment, for three or four days. Another ground 
for review was that the conviction was against 
the weight of evidence, and was contrary to Law. 
The charge was for having in the defendant's 
possession a gun, on or about the 30th December, 
1863, whilst the evidence, it was said, showed it 
was in 1865. The Court quashed the conviction. 
Per Phillips, J. : There was no evidence to show 
that F. was a native. The objection as to the 
sentence was not sufficiently taken. Per Connob, 
J. : The sentence ought to nave been singlv either 
for a fine, or for imprisonment, not for the two 
in alternative: and, from this and the discre- 
pancy between the date in the charge and the 
evidence, he concurred in quashing the conviction. 
Per Harding, C.J. : The Magistrate had power to 
amend the summons, and the objection to the 
sentence would be a ground for amending, not 
quashing it, but the difference as to the date in 
the charge and in the proof was fatal. Reg. v. 
Fo^oxi,— 13th November, 1866. 

lltemative Charge.]— Where the Biagistrate 
had found a prisoner guilty on an alternative 
charge of theft or receiving, without specifying 
the charge on which the iudgment had been 
arrived at. Held: — That though this was in- 
correct, it was hardly a matter of substance. 
Umkomosyana v. Clerk of the Peace, — X., 158. 

Evidence of PreYiooi Conviotion*]— Where 

information of a previous conviction had been 
elicited from the prisoner when under cross- 
examination, Hjsld: That though the Magis- 
trate's reference to a previous conviction ascer- 
tained in this manner ought to be matter for 
regret, it was not to be considered that a prisoner 
giving evidence could not be questioned as to a 
previous conviction, even for a different kind of 
crime. lb. 

It is contrary to law to prove previous convic- 
tions before the prisoner has been found guilty of 
the offence under triaL Regina v. Maqata,-^ 
Xn., 290. 

Antedating Sentence.]— A Magistrate has no 
power to pass a sentence, in a onminal etM. to 
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take efbet belore the day on whioh it is passecL 
Beg. Y. Udkkmgezwa.'^XIY., 191. 



I not AeooFding to Law.}— Sbmblb : 
Where a Magistrate has passed a sentence im- 
posing a fine of less amount tiian the minimum 
statutory penalty, the sentence may be set aside 
on that ground. Downei t. Clerk of the Peace. 

— xm.. ai. 

Where a Ifagistrate had imposed a fine with 
an altematiye sentence of imprisonment for an 
o£Fence, the statutory pnnishment for which was 
either a fine or imprisonment, Heij> : That the 
sentence was bad, and that the prisoner should 
be discharged from custody. Reg, v. Pupa,- 
XIV., 286. 

Antedated Warrant of CommittaL]— Where 

it appeared that a Magistrate's warrant of com- 
mittal to prison bore the date of the day pre- 
ceding that on which sentence was pronounced, 
Hkld, on review: — That, without reference to 
tiiie merits of the case, the prisoner was entitled 
to immediate discharge from custody by reason 
of the insufficiency of the warrant. Malcolm v. 
Clerk of the Peace^-^XTV,, 254. 

** Bmtlring ** 8iininioni.1— The term ** backing*' 
applies only to warrants of arrest, not to a sum- 
mons. An arrest for failing to appear to an 
invalid summons is bad. Baker v. Clerk of the 
Peace,— TL,, 183. 

Bnnunons and Prooednre under Lioenslng 
and Stamp Laws.— See Stamps. 



8. Agent PractUing in. 

Complaint Against]— The Supreme Court 
will not^ upon motion, mterfere in a complaint 
made by a suitor in a Magistrate's Court against 
his agent, in respect of the conduct of proceedings 
in the latter Court, the Magistrate having refused 
to interfere summarily. Sevan v. Ooodricke, — 
1809, 57. 

Bnspeniion.]-— When a law asent is suspended, 
a written order must be recorded at the time, and 
the agent must have an opportunity of being 
heard. In re Die*,— m., 44. 

RUit to Charge Cottt.]— A law agent is not 
entitled to charge costs, as an attorney, for work 
onteide the Magistrate's Court, such as the col- 
lection of debts, in respect of which the ordinary 
business commission must suffice. HmUon v. 
iStocey.— Vn., 199. 

AdToeate of 8apreme Court.]— Under the 
Proclamation of the 8th April, 1876, an advocate 
of the Supreme Court may practice as an agent 
in inferior Courts of Justice, both as advocate and 
attorney, and is entitled to recover disbursements 
and to charge fees according to the tariff attached 
to the Bules of such inferior Courts. The Bule 
of the Supreme Court of March 9, 1869, if 
applicable to Magistrates' Courts, was so far 
amended by the Proclamation of the 8th April, 
1879. W€$t y. TFaUoiM,— XIV., 18, 



* m. OOBTB. 

Demand.] — The question of how far the 
absence of a letter of demand affects the question 
of costs in a Magistrate's Court, argued, but not 
decided. Evane v. Brunton, — 1872, 78. 

Semhle, the absence of a demand is no ground 
for refusing plaintiff his costs. O^DoimeU y. 
8trachan,—KI7,y 48. 

Jndicial Diseretion.]— The discretion as to 
granting costs must be judicially exercised, and 
there may be an appeal where a Magistrate has 
gone wrong on a question of principle. In re 
FuUer.^lV., 14. 

The Court will be very slow to interfere with 
a Magistrate's discretion as to costs, when that 
discretion has been judicially exercised. Where, 
however, upon giving judgment for an amount 
tendered before action brought, the Magistrate 
did so without costs to the defendant, and it 
appeared that the circumstances were such as to 
entitle the defendant to his costs. Held : — That 
a judicial discretion had not been exercised, and 
that the Magistrate's order as to costs should be 
corrected. King v. Sikonyela, — ^XII., 245. 

Notice of Taxation.]— The proviso to Bule 89 
of the inferior Courts of Justice, dispensing with 
notice of taxation ** where the amount of the 
judgment shall not exceed £5," is applicable to a 
defendant's bill of costs in an action wherein 
judgment was given for the plaintiff for a sum 
under £5, with costs to the defendant, although 
the original claim was for £40 and the bill of 
costs amounted to over £26. Stewart v. Malcobnt 
Xn., 143. 

In Criminal Cases.]— The Court does not give 
costs in criminal cases. Where the Magistrate 
had omitted to place on record the consent 
necessary to a summary trial, Hbld, on review : — 
That ihB Court would not give costs against the 
Magistrate, nor against the complainant, a police- 
man, the respondent in appeal, Umgeaka v. 
i2o«f,— XIV., 83. 



lY. CoMTBMPT or Court. 

Refkual to Pay Fees.]— Applicants had 
refused to pay certain copying ohifges, made in 
a Magistrate's Office in connection with a review, 
until the Master had decided whether the fee was 
chargeable, a similar fee having been disallowed 
by the Master in another review. Upon this, the 
Magistrate informed applicants that thev would 
be considered in contempt of Court until the fee 
was paid. Held : — That, in view of the Master's 
ruling, without appeal, the Magistrate was wrong 
in having regarded the non-payment of the fee as 
a contempt of Court. Baker if LaughUm v. 
Resident Magistrate, l/m^«i»,— VI., 188. 

Insulting Officer of the Court.]— UBing insult- 
ing or contemptuous language to a Clerk of the 
Magistrate's Court, in his office at the Court 
House, the Magistrate being absent at the time, is 
a contempt of Court within the meaning of Sec. 
18, Law 26, 1890, the presence of the Magistrate 
not being mat^al. The summary pfoo^dore 
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allowed by the seoMW ^b^ noi prerent sach a 
oaee being dealt with by the Magistrate when 
iMnglM befOfte hftn, h^ gUAmdnft, m doe oewtse. 

8iiiiiiiiMy MaL}— The ^loviso at the end of 
Seotion 18, iiaw 25, 1890, reserving the right of 
m aeonMd pemtm to be fried n^pm mekuiaemB, for 
• MiBteinpl of OMitt, refew to the offeMe ol 
wilfolly disobeying a lawful order ol &e Codrt^ 
and not to oontempts oommitted in the faoe of 
Hke €o«rt deeetibel m t^ eaf tier paH of Ihe 
MHioiv wUeh ifiiay be tried sttkamadly. Okinhn 
^Rmiimt Maghttats, Dilrban^— xm., l«e. 



y. Appeal Pboceemmos. — See Appkal (from 
MagtdimterB C^ur^ 






[ iSA Wii0L}-^A ttagibtrate has power 
to |iTs » Wile pvoteotiMi flK>m her hiisband's 
•rael^ Lmnlief t. lAmkys-^-YESL, 188 ; in re 

Order, how directed — Character of Secarity.] 

--Seotion SO, Imw dt^, 1880, dotHers iio power 
Wfon a Ma^^trale to require a person to gite 
•eourity to leeep fbe peace towards the person 
«raving Hm order "and al Her Majesty's 
Mbjectts," btd 01^ towards the complainants 
MvuAi seoorlty t^y not be ki the form of speeie or 
eaitle, but should in all cases be under a written 
ebligtftio&w Ugijwm t. C^erk 6f the Pedde.^Xl.^ 
938. 

See also Procedure in Criminal Cases, svpra. 



VQ. Olu>Mb- A* to Or^HtoMi Ok* GtaiD oa WiidK 



dmhk ujumv ^PflVDf sieeanuDK 
VttliiM of CMM-M dea«iiig wMfr acMM^iM 
Obder fltootion 44vli#t Itt, V880, WMh r^er««oa 
to the custody of a child or ward, the SfagiatMvte 
should satisfy himself that the defendant had 
actually *' prevented" the child from returning 
to its parents^ Ihe sMMAWSV that- t&e defendant 
has refused to give up the child, not being suffi- 
Stoutly- ttMcl«i^e. JM afi stfdh catoes, die Ma^gis- 
Mto ihottSd obsevve tlto proiv^o f^ lbs 44^ 
BiMtroA, retittirtna him to hn^ regard to 4b» 
W«lfa»s of the child or ward, lAid to the condtabt 
of «l» pairenta or gtiardiEMi> aud- ik^ the wishes ol 
itM raothw m iMUI ai ^e fMher. Where, on 
MViow, the Gkmii was n«>i siAllBfisd o& these 
polii«ii Hie^ case was sent^ baok for f^rtt^ 
(ividettde. Cox t. <!?(t«toMm4,^XKM 124^ 

A MiJgistraCe's order ttnd^ Seotion 44, lam 
92, 1889^ oanceUihg a contract of service entored 
into by a dbmarried native female, was based <m 
the fact that the girl had left the respondent, her 
faUmr, a»d had CkitiBPed «he a^Uant's service, 
and althiough her father had aij^lied at the em- 
ptoy«ir'i» house for the release of the gi^l from 
•ervMe, the appellant had lefosed to give her up^ 
lAiQfe " p«ve&ting " her trom reluming to h^ 
fMSMnfli^ttiattl, itbdtig for h^ imerest tha^ she 
tnMmtmm^' Itaf^eaxed^ft^wl^eSillii^tM 



ghfi IM Ml Mtttfiki Miot iiiy wmt» fmm m 

marriaffe which tiad boeir ai Hi U| |» l witer |f Wi^ 
she had always consistently refused to go back to 
her aoiifeey and thsA the en^cftrQlr ww MAva of 
her determinatioBw &■!»:— ThmC sMhr lawf tf 
empto^menl covld otoi be k>eked upon as a^ispr 
bounng of the ^L, bo long as tbe%eraa of iei»irt i 
was ttoei^ifed, aortd that the efapleyvavaetteHi^ 
** prevented *^ her from returning to iMr mifciti 
the Magistrate's order should be set aside. 16, — 
286. 

Mor to Law 91 ltt9j— t'HaintiJEt, a native, 
sued defendant, a £uropJiA, for reetoraitioii of 
his dauffhter (an unmarried Woman of fuU agek 
who had voluntarily entered defendant's eervloef 
and for the Value of the girP's servieesk *Sfm 
Magistrate had ordered that the girl should be 
restored to her father, and condemned defendant 
hi a scDki of money as oompensattoft §ck fhe 
platntifl's h>6b of hit dMghte^s seMoes: Cm 
appeatl, the Oburt dotkbtfed V^etiier, uttdtf tiM 
ordinary Colonial Law, the MagiatrMe hadt hnfdt- 
diction to make an order as to the GiyiStoa|y ol 
children. The daujditer mij^t have tfOfA for hsf 
ws^ies, or the fatner mi^t have a ilg'bt to 
proiseed, under Native LaVr, again^ iAse daugl^ttt 
for her return home. Btlt tiie oHiier nttvde by ttA 
Magistrate could not be sustained, seeing that it 
had boeb giveib bb tboegli tiCie caw wer^ tfne 
betivmsD native and native, and subjeet to VM«« 
iiaw. BoBk^ V. Unoba^aOe^—iSLf 9171 



Vlli. Maoistratb of Dubbam. 

iriiriiBdIction.T— f^laintiff sued for damaKes^ m 
that he having the right under a leas^ to oertam 
land and to the use of a water channel, the defen> 
dant had cut a chain across the channel and also 
a certain tree. Held : — That the Magistrate had 
furisdiotion to hear the case, under Section 6, 
Ordinance 8, 1853. BficHMU v. lHacd^naidi,^ 
'1, 140, 



jSbioujb: — The Magiiitrato of lynrWiy toSav 
the increased powers conlened 6y OrdkuAoe ^ 
18S^, can order specific peif ormance to the eitoai 
of his jurisdiction. Mamojee Sr Co, v. Wa£3ivn 
4- Co,,—Y., 275. 

ft is doubtful whedf^tfre fxem^MjbiMMidii 
ocmf^rr^ 6t the fhtfbaft BfemndHft-tty OVtdllalWk 
8, 1852, ffives jurismctiOlT in K CUS^ fn tHfllA 
future rights are bound. 15. 

The^ Magfetrate of «IM) INVMAI « D^aMm IM 
no po«f%r undttr Law 4^2^ V&m, lo ixUMM «RI 
removri' of ptcfpeify otlMWide HulA^f ftMtfmPfi 
sAtaohment specified ifi 8ectfbn»89aMt40^«iill 
Law (CoNNOB, C.J., dubUafM\ ftut Ad M# 
Law 25, 1890, Section 15. Wilson v. Qrieves,-' 

Hftlttii DMUOikHne TMBuft HtMl W fchi i 
Division had been carved oM of Ihe tJMSm <St 
Goun^ <^ Durban reftoE<ed lb in* Oi<diiiaBeo ^ 
1852. By that Ordinance, iMsMae^HMbfioilMI 
had been conferred on ^e Jtertden^ I ft ig tota tlrt e ^ 
the " Division Or Goimty of ]^batt'.'* Hsto (^ 
OoNHOB, G. J. :-^That the Oi^ffi^aacO Ko; », tMK 

mi^ be tidketi to m^ to «» ck^Hfoi or €»«»» 
^DorbAQ forilit-ttMr MUK, iM WaH Ifcet rtWi 
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entei^ to iba Be«S4tnt Ma^^tr^te of tb9 Umlasi 
RiTigJkui. Uorcomtufi v^ Eorcsmb^-^UL Q4»j) 27* 

ZcUl1»y JUQT/J;— A oase brought by consent ia 
tbfB X^ort Qt tltx9 Dnrbon Magiatr^iB, or renutted 
to l)iwi, on T^Yiew* tsff re4riaj, may be tiled in 
tUlfi U%tig^W9 Coqrt by & jniy, onleas the qoa- 
Ifinte^oaifidedQndltKial. ri»c<»e v. 5r«twn,— L. & 

lal Jnriidiotioii — Ittachment nndep 



Speolal 



MALICB. — 8m Dspakation. Action 



XiXJCIOira ACTION -Sm AcnoR, 



MALICIOnS IMPRISONMENT 
OR CBXBSINAL FRQSSCUTION.- 

8ee AsBsax. 



MALICIOUS INJURY TO 
FBOSXSRTT.— See CaamAb Um. 



MALICIOUS INTBRPICT.-aw 

Ihxiw>igz# 



MANDAMUS. 

(Pm a]9o CmMHiXaXujr (PiQoednre). Ivtqikut- 
iwXjm7p9^ 



t " I W 1 M 



MAKSWJ^ 



MlOapatiL OOBPOBATIOH. 



MABBIAOX AND MABBIAflg 
COSTTBACTS.— See Hfuaw) Axm Wwl 



MABBXAaX OT NATZVSS -««« 



VA8ZZR AND SKR7ANT. 

I. Ol3!NTB4C7 OF BmTUm* 
in. BlOHTB OF MaBTKB AND SbBVAHT. 

17. DiaiOBaAL Am> Aonov^ fob JhMAfim. 

y. OZEVil &UTTI9S& 

L Ck>KIBACT OF SssmOS* 

ExfiQuiloB and CJoBBtrnotlon of Coninuxtl— 

AppUoation to review the decision of a Besioint 
Bilagistrate in a oase between Master and Bervaot 
heard by him without a summons; the review 
being on the ground of the sentence being 
Qontrary to Law and agaixist the weight ox 
evidence^ and especially for the reception ot 
illegal evidence as to the signature of the contract* 
The contract was by M., mat G. would pay tiie 
servant (N.) JS20 a year for tlwM years* and giire 
him a free passage to Natal, to be repaid by n. ii 
he left O/s service before the end of three years ;. 
the Qontraot was signed by M. and by N* by bia 
mark* a«id witnessed by P. The comprint ol 0* 
was, that in a few days after the expixatlOD flt 
the first month, after N. had entered her service, 
ha made untrae eomplaintg aa t» hi« tretttmeat, 
grossly abused her, sixd went away without notlpt 
of ^quitting. Mt alse proved the hwidwxiting U 
M. and P. (her mother and sister) and stated waft 
the oontreu^ was sent to her by tbem fnwn 
Ireland by post. The Resident Magistrate con- 
victed N. of desertion ejod insnbordhiatiosu wd 
sentenced him to pay a fine of £5, or b» 
imprisoned for a month with hard labour. 
Counsel for N. contended that the onipt'TM*^ ought 
to have been confirmed by both parties under 
Ord. 13, 1853, Section 2, and proof of the higid- 
writing of the witness waa not suflldent evidence 
of the esecutien of the contract The Court 
(Phillips, J., dusenting) dismissed the applicatioii 
with costs. Per Habddto, CJ. : The contract 
was a contract of service within Ord. 18, 1852, 
Section 8, and the evidence showed inaolenoa and 
desertion, and insolence was insubordination. 
Per ComoB, J. : li would be undwarabto refinittg 
to hold that the written contract was not a 
cQnti»4rtof 8enric»byH.;thalfortbepiurTCae of 
tk r»wv U mfficientfy agfeued thai li wm 
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exeonted in Ireland, and that the witness was oat 
of the jorisdiction, so as to authorise proof of the 
execution by proof of the witness's handwriting. 
That Law No. 18, 1862, Section 2, helped any 
error in the judgment, in using the word 
** insubordination." Per Phillips, J. : The con- 
tract contained no contract of service by N. but 
rather seemed to refer to a previous contract for 
that purpose which was not produced, and tiie 
judgment of the Magistrate was defective in being 
based partly on insubordination, an offence not 
specified in Ord. 2, 1850, c. 4, Section 8, and 
the evidence of which in this case was not 
sufficientiy precise. Per Curiam: Contracts 
within Ord. 18, 1852, Section 8, do not require 
confirmation in Natal. Per Habdino, C.J., and 
Phillips, J. : The European law referred to in 
that section is not necessarily a law relating to 
contracts between Master and Servant. Per 
Habdino, C.J., and Conmob, J. : The provision in 
the contract for the return of the passage money, 
did not authorise N. in terminating the contract 
before the end of the three years. McNamara v. 
St. George, ~12th March, 1868. 

Yearly Oontraot — Wages.] — Plaintiff was 
engaged as a farm servant, at a monthly wage, 
and, after ten month's service, left his employer, 
whom he sued in a Magistrate's Ck>urt for the 
stipulated wages. The Magistrate found for the 
defendant, on the ground that as there had been 
a contract for 12 months' service, the servant 
was bound to complete the term before claiming 
wages. Held, on review: That, inasmuch as 
nothing was expressed in the proved agreement 
to justify the employer's retention of wages until 
the completion of a year's service, the servant 
was entitled to receive his wages at the end of 
each month. If the servant had broken his 
contract by leaving when he did, he might be sued 
by the master for damages in reconvention. 
MaweU v. Zt«t«nan,— VH., 8. 

Contract Made in England.]— A contract of 
service entered into in England, for service in 
Natal, endures for a year when no time is speci- 
fied, and has to be construed according to the 
lex loci con tracts , Edwards v. Bishop of 
MariUhurg,—Yni., 44. 

Contract for JLnother's Serriee.]— A contract 
that anotiier person not a party to it should give 
his services as a labourer, Held (Phillips, J., 
dissentiente)t to be invalid. Dongatshu v. Bams^ 
—1870. 124. 

Between Bishop and Clergyman. — See 

Chubch. 

Termination of Monthly Contract]— iSfem5Z«, 
a montibly servant may give notice immediately 
on his entering service, otherwise the contract 
would last for at least two months. (Per Connob, 
J.) MalMwJbula and others v. McDonald, — 1871, 
146, 152. 



n. OfFKNCBS by SeBVANT and 0THEB8. 

Servant's Desertion.] — A domestic servant, 
being desirous of leaving the Colony, was dis- 
charged by his master prior to the termination of 
the Qontraot of servioe. The master gave the 



servant a document containing a character, 
stating that the servant left with the ex- 
pressed intention of going to India, and cautioning 
all parties against employing the servant in this 
Colony. The servant being subsequently found 
in other service in this Colony, was convicted by 
a Magistrate of desertion from servioe. Held : 
That the case was not one of desertion within the 
Masters and Servants Ordinance. Eriah v. 
fratA<>m,— 1869, 203. 

—Magistrate's Order to Reiom to Work.]— A 

Magistrate has no power under the Masters and 
Servants Ordinance to order a servant charged 
with desertion to return to work to complete an 
alleged contract. Mahmbula and others v. 
McDonaW,— 1871, 146, 152. 

An employer entered into an agreement with a 
native chief who, on receipt of a fee, sent 16 
natives to work in his service, at a stipulated rate 
of wages. Thirteen of the men left without 
notice after working for a month and having cut 
180 loads of wood, the contract alleged by the 
employer being to cut 1,000 loads. The Masis- 
trate on a deposition oif these facts, issued his 
warrant, and the natives having been arrested 
were brought before him and summarily ordered 
to return to their work and cut 870 loads of wood 
for their employer :— Hbld, that tiie Magistrate's 
order must be set aside. Ih. 

— Continued Offence.] — A servant having 
deserted while under a contract of servioe expiring 
in October, 1890, was arrested in January, 1891, 
convicted by a Magistrate of the offence of such 
desertion, and sentenced to a whipping. Being 
again apprehended while working for another 
master, he was again, in February, 1891, oon- 
victed of *' continued" desertion from the former 
service, and was sentenced to a term of imprison- 
ment, Held : — That the second conviction oonld 
not be sustained, there being no desertion snb* 
sequent to the former punishment, which purged 
the only desertion from complainant's service 
during the continuance of the contract. Umbtdawa 
V. PW//cr,— Xn., 69. 

Hypothecation by Senrant of Maiter^s 
Property.— See Pledge. 

Erroneons Criminal Prooeedings— Costs.]— 

Where a person had been arrested and oonvi<Sed 
of desertion as a servant, and the Court found on 
review that he was not in law a servant, the con- 
viction was set aside with costs against the 
master. Morris v. WooUnan, — XI., 280. 

Procedure and Order— Saninions.]—Beview 

from Resident Magistrate. R., on complaint of 
S., his master, under Sec. 8, chap. 4, OrdinaDce 
No. 2, 1850, was sentenced to receive a dosoi 
lashes and to return to his master's servioe. The 
flogging was inflicted, and as he refused to return 
to ms master he was committed to prison for a 
month. It was objected on the review that the 
conviction was wrong : first, because tiiere had 
been no summons in the case; secondly, beoanse 
illegal evidence had been admitted ; and thirdly, 
because the evidence was insufficient. A written 
contract of servioe, signed by B.*s master, was 
produced, and no evidence of the oontraot hairing 
been read to him (B.). The praotice of tfaa 
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Magistrate's Court for many years had been to 
dedde ihe oases under Seotion 8, without there 
being a sommons. The Court (Habding, C.J., 
dissenting) set aside the Magistrate's judgment, 
with costs to be paid by S. Per Connor. J., and 
Phillips, J. : There is nothing in the Ordinance 
No. 2, 1850, to authorise judgment without there 
being a summons; also, that there was no 
Boffident evidence of the contract against B. 
danying it ; also iemhle^ that the Magistrate had 
no authority to order B. to return to his master's 
serrioe. Ha&dimo, C.J., dissented on the two first 
points and expressed no opinion on the third. 
Biuter T. Shawy—2nd February, 1861. 

Liability of Father of Minor Serraat]— 

The father of a servant employed under Ordinance 
2, 1850, is not civilly liable to his son's employer 
tor the delicts of the son occurring in the course 
of such service. Where the servant is a native, 
Native Law is not applicable to such a case, 
though it is doubtful wnether even under Native 
Law such a liability exists. Naidoo v. Madicty — 
XIL, 117. 

ObttFUctiii^ Serranti.] — Summons before 
Resident Magistrate against C. for contravening 
Sections 1 and 2 of Ordinance 2, 1850, chap. 5, by 
obstructing two kafir servants of S. from return- 
' ing to his service : Conviction, and sentence to a 
fbrtni^t's imprisonment ; and this sentence was 
now brought under review. The Court set aside 
the verdict and the judgment of the Magistrate 
on the ground, that though the case shown by 
the evidence might have been within Section 2, 
yet the charge was not expressed as required by 
that section, nor was a sentence of imprisonment 
in the first instance warranted by it, and as to 
the first section neither the form of the charge 
nor the evidence warranted a conviction under it, 
" force " being neither charged nor shown. Per 
Habdino, C J. : The Court has power to give costs 
against the Crown in criminal cases, and they 
ought to be given here (Menz. Rep., 330). Per 
CoxNOB, J. : The practice has been so long acted 
on here that in criminal cases there are not costs 
either for or against the Crown that it ought to 
be left to tiie Legislature to alter it. Per Phillips, 
J.: The Court has no authority to give costs 
against the Crown in criminal cases ; nor is it 
desirable it should have it, unless perhaps in 
some few oases to be specified by the Legislature. 
Congvam v. Clerk of the Peace, — 10th November, 
1863. 



in. BlOBTS OF MaSTBB AND SERVANT. 

Wages may not be Dediicted.]~A master is 
nottooe allowed to make deductions from his 
servant's stipulated wages. The matters in 
respect of which deductions are claimed must be 
exj^essly put forward by way of cross action or 
dmand. NhobesomUi and another v. Turner, — 
1870,2. 

Preferenoe for Wages.]— <Sem&2« : The pre- 
feraaoe for servants' wages is not restricted to the 
wages of boose servants, but extends to every 
sarrant, ioolnding shop servants. In re Acutt, — 
IV., Us 



Sunday Work.1— Sunday work in a pHnter's 
office is extra work, outside the usual 46 hours of 
the week. Davis ^ Sons v. Dodd, — IV., 21. 

• Where the contract of service in which the 
hours of work on week days were specified, was 
silent as to Sunday work, but plaintiff for some 
time voluntarily attended at certain hours on 
alternate Sundays, but refused to do so when his 
employers required his attendance during the 
whole of such Sundays : — Held, that the plain- 
tiff was entitled to withdraw from this voluntary 
arrangement when its terms were so sought to be 
varied. Si{0ield v. Natal Drug Co.,— XII., 156. 

See also Dismissal, infra. 

Insolvency of Master — Bxeontion for 

Wages.— See Insolvxmot. 



IV. Dismissal, and AcmoN fob Dakaobs. 

Dismissal— Resignation.]— Plaintiff, the sub- 
editor of a newspaper, engaged for a term of 12 
months, having cause of disagreement with the 
editor during the term of his engagement, com- 
plained of the latter to the proprietor. The pro- 
Erietor, having spoken angrily to plaintiff, the 
ktter replied that he would no longer write for 
the newspaper under existing conditions, in 
answer to which he was told to do as he liked. 
Plaintiff then left the office, taking away his 
books, and, on the same day, wrote to the pro- 
prietor stating that, under existing relations be- 
tween himself and the editor, he was compeUed 
to remain away from the office. The proprietor 
treated this as a resignation, accepted it, and 
employed another sub-editor. Three days after- 
wards, the plaintiff offered to return to work, 
stating that nis previous letter was not a resig^ia- 
tion; but the proprietor replied that the offer 
came too late. Held: — That the plaintiff had 
himself put an end to the engagement, and could 
not succeed in an action for wrongful dismissaL 
Mathers v. Davis 4* Sons, — ^I., 179. 

—Wages for Unexpired Term.]— There was 

a written contract of service between S., the 
plaintiff, and £., the defendant, by which E. 
engaged to pay S. a salary of £100 per annum, 
but nothing further was said as to days of 
payment or as to the period of the engagement. 
It was dated 6th October, 1863, and the service 
commenced a few days after. £. had paid S. 
three months' wages, but a quarrel having taken 
place, and each having abused the other, E. save 
S. a month's notice to leave, and compelled him 
to leave at the expiration of that, ihe fourth, 
month. E., previously to the expiration of this 
month, had said that the wagon should take S. 
and his family and goods to Pietermaritzburg, 
and on the morning of leaving the wagon was 
packed with them, E. assisting. After, however, 
going a short distance, there was some qnarrel 
with the kafir driver, who returned to E.'s nouse, 
and E. came to the wagon and had it unloaded, 
and the goods left in an empty house, and a 
wagon was subsequently hired by S. for £4, to 
take the family, Ac, to Pietermaritzburg. S. 
brought this action on the contract for £75, the 
balance of a year's wages, and also for £26 
damages for £.'& breaoh dt oontcaot as to (b% 
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a— tlM flommoDfl being iasoed on (he Mih 
Maooh, 1864. The only plea was the gen^fil 
issue, bot S.'s ooonsel ezamiaed him as to his 
having behaved respectfully to £., and this 
retpef^fnlneas was alleged in the declaration; 
There wae no evidenoe for defendant, E., being 
ateMt by aeoldent The Court allowed S. to be 
ovosa-eKamined as to his abuse towards E. The 
Court [Phillips, J., not expressing an opinion] 
gave judgment for S. for one month's wagee, aaad 
£6 damages; [MnjiBB, J., dissenting] without 
opet s » Tt9 eoBtraet being silent as to days of 
payment, the usual monthly payments of the 
ookmy mighi be im^^ed, and thooS^ 8. brought 
this action for the whole of the year's wages 
before the year had expired, he might reeovw in 
such action one month's wagee. That E. had 
Mted iikiy uader the etreumstanoee of qiiarrel 
which had arisen in detennlBlBg Ae engageoMni 
by a month's warning. That E., having allowed 
S.'s goods to be loaded on his wagon in order to 
be MOMved to PietennaRtibnns> <^^ having 
required the unloading, without sufficient cause, 
MgAoai 8.'b oonseni^ was liable to dMsages 
PBiBTawi, J., agreed wVh Oonnob J.} but would 
ifemd a larger amount of damages. 
90th, 1664. 



prei 



— Temp^Mvy BngMementV- Pli^ntifl, a ^vU 

esgiiieer, wm engagea by a Municipal Corpora- 
tion as tiieir engineer, in connection with a oon- 
tfaot for the construction of waterworks in the 
bepougfa, with salary at a specified yearly rate, 
for an undefined p^od. Under the agreement 
between the contractors for ^e works and the 
delendaats, the latter had power to employ an 
engineer, and to dismiss him if and when Uiey 
thought fit. The contract for the works appeared 
to contemplate tiiat the pipes should be laid in 
the roadway of tide streets, but the plaintiff, upon 
his own authority, without seeking instructions, 
and eonkary to the intention of the munieipal 
authorities, ordered the contractor to lay the 
j^pes under the side paths. After further dis- 
putes, the defendants dismissed plaintiff, paying 
ids salary for the current and succeeding months. 
In an action by plaintiff for one year's salary in 
Ilea of notice, Hbld : — ^That the plaintiff's ap- 
pointment did not amount to a yearly engage- 
ment, but had to be regarded as a monthly one. 
The agreement between <he contractors and the 
defen&nts, as to the dismissal of the engineer, 
had to be taken in connection with plaintiff's 
appointment, as showing that the engagement 
was made for short duration and subject to 
change, and with power io dismiss, independently 
of misoonduct, at a month's notice. Btaekbum 
V. C&rpor<Ui&n of Pietermaritzburgy — ^U,, 87. 

-*-By MiuMi ttovonuneiii, — See Pubuo 

— PletttfB^.] — Where the summons claims 
damaf^ for wrongful dismissal, the declaration 
muet also <^im such damages, and will not be 
soffloteni if without mentioning damages it 
claims siJaty for the unexpired term of the 
engaMment and rent of lodgings. SnJjMd v. 
Ifitai Drug Co.,— XII., 86. 

— ^Maaiap W IvMlif^*]— If the employer dis- 
mieees his servant before the expiration of tiie 
Q i atiant IflnB, be is liable in dasna^^ unlew he 



oan j^wilfy suelh HsoESsBtSi by rtifet proofs mert 
vague opinions and inferenees nei bttsg soS- 
cient. Jfe,— 156. 



of Dnna^M.]— Plaintiff, a qualified 
demist* s assistmt, came from Engiand to the 
serrice of the defendants, oarrying on busfnessin 
Katid as wholesale and retell chemists and 
drugffists, under an agreement for S years made 
with him by the English agents oi the 
After nine months' service, the eompaaiy 
missed the plaintiff on the grounds of eertaifi 
aets of mlseonduet and breach id d«^ wMeh 
they were unable to suhstantiato at ^e trial ef 
the action. Hbld: — That the plaintiff was 
entitled to dftTuagee upon the basis ol the re- 
malndftr 61 the firat year's saLuy and salary for 
one year of the unexpired term, but not la foS 
salary for the whole of such unexpired term, aa 
the probability of b w obtaining other em^ioj* 
meni bad to be taken into account Dk 

Where plaintifE, who had been broui^&am 
Scotland under a year's contract to serve in a 
woollen factory, wi& wages at £8 a week, had 
been wrongfully dismissed after 6 months:— 
Held, that £M was not excessive damages* 
Naiai WooUm Co. v. 5eott,— XIV., 900. 

— Oronnds for— Iiicoiiq»eteiice.J~In an aolioii 
by the working manager of a mineral water 
manufactorv, for damages by reason of wrongfal 
dismissal, the evidence clearly showed that the 
plaintiff was not, in a fair sense of tibe term, 
competent The action accordingly failed. 
Edgecombe v. Pitman^ — II., 78. 

—Qualification of Benrant] — Where the 
plfuntiff, who had been dismissed from liis em* 
ployment as a chemist's assistant, produced a 
diploma from the Pharmaceutical Society of 
Great Britain and other satisfactory oertifioatca. 
Held, that on the question of piaintifTs pro- 
fessional qualifications the Ckmrt would accept 
such evidence as conclusive as to his acquaint- 
ance with the theory of his business. S^gUld v. 
Natal Drug Co.,— XII., 156. 

— Disctosarei of Maiter^s Bn8hien.J— It is un- 
justifiable conduct on the part of a derk or 
storeman to avail himself of information obtained 
from his employers, and to give it to people out- 
side. If he does so, the employer is justified in 
exercising his right of summary dismissal. JToff 
V. Raw 4- Co.,— II., 168. 

—Ingnbordination.]— Plaintiff was engaged by 
a Ladies' School Association in Natal, through 
their agent in Scotland, as a teacher of mathe- 
matics and English subjects, under a written 
agreement for 8 years, terminable after 15montha 
by 8 months' notice from either party. The 
agreement expressly contemplated due auUudi* 
nation to the Lady Prinoi]^ of tha School* 
Within 15 months, the Lady Prinoipal having 
found fault with the plaintiff's teaching, a oona- 
spondenoe passed, in which the plaintiff intimated 
that she would report the matter to the Com- 
nuttee, and after further letters of a threatening 
and insubordinate nature, the plaintiff was caiRed 
upon to resign. She then wrote to the Ladjr 
Principal : " I regret exceedingly thait yen hate 
left me no alternative but to take the Direottct- 
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U^fitmk IteiiriiQ inioptioD of rttiniBgyoiix 
a^OoU battlM Court business will do it mosi 
eiMMib^«" Plaint^B reply to charges was 
hiftd<ld '* BfSi^ to faJsQ ohftcges," and she after- 
wards made coontercbargesofayiralentobairaatfifj 
against the Lady Principal, and printed and oiron- 
hUed scandalous reflections on the Chairman of 
the Committee. Hxld : — ^That, it haying heoome 
impossible, through tiie plaintifTs insubordinate 
eonduotand her relations with the Lady Prin- 
cipal, that the Qonmiittee, could, retain^ l:^er as. a, 
teaflmnr/ Imb* diwmisgal had become a. necessity' 
and was therefore justified. Kinchant v. 
MaeFctrlane and anothert — n., 195. 

— Mticonduct and IiuabordiiiatloiL]— Plaintiff , 

a printer, sued his employers for a week's wages 
and for damages on account of wrongful dis- 
missal. The ground for dlsmi'ssal wag t^i^ 
insevtioB' fay ^fbSni^ • of' an obscene. womU in. a- 
proof, and when charged thorewith his answer 
to the foreman was **'U is very foolish of yon to 
complain of that in me, because the other men 
now will do erer so much worse " : — ^Hxld, that 
the insubordinatioii and insolence to a foreman 
were almost tantamount to such conduct towards 
the employer himseU. an4 that the dismissal was 
justified. Davii ^ SmiiYltkAdr' IV., 31. 

— bi8ilkoHAiatioB»]^-Aiatimewhai dilleMnoes. 
hadarisen between a eompany and their servant, 
the latter wrote a letter to his employers, threaten- 
ing to sue -them for moneys deducted from his 
warn in repayment of passage money advanced, 
and oontaimng expressions insubordinate in tone, 
Hbu> (TtEFBMBULL, J., dU$enHente : — That this was. 
not in itself sufficient to justify the plaintiff's 
dismiBsal, he being able and willing to perform 
the work stipulated for in his contract. Natal 
WooUen Co. y. Scott,— XiY., 260. 

— MlMMmdnot ]— Misconduct discovered after a 
servant's dismissal may.bQ eonsidered as a ground 
for sooh dismissal. (Boston Deep Sea Fishing and 
leeCo^y^AmpUff^rCts^ Piv., 389, followed*) 
SuffiOd y. Natal Drug Co,,— XII., 156. 

— llMMiee of Serraiit.]— Where, under the 
agreement, the employers, a firm of chemista and 
druggists, covenanted to provide lodging for their 
assistant, there being no stipulation, that he 
should ^eep on the premises. Hbld, that the 
assistant's absence oa* two or thiee oeeasioos at 
ni^t time was not a sufficient ground for dis- 
" lb. 



— Want of Ponetiiality.]— Plaintiff was engaged 
as a butcher's assistant, under a verbal agreement 
for monthly wages. Knowing that it was a oour 
dition of his engagement that he should be in the 
shop at a very early hour on Saturdays, he, on 
one sach occasion, failed to attend in time, and 
was smnmarily dismissed by his master* Hsi«> : — 
That the plaintiff, having broken one of the terms 
of ii^ mr^a) contn^ of- service, could not claim 
a month's notice or a month's wages in lieu 
tiiereof, but was liable to summary dismissal. 
Hawthorn v. Hmmt-nWly 1. 

— Maoondnct — ConM^mUkUiogHl— Whore, after 
the irregularities complained of, the defendants, 
with full knowledgt) ol th« oqw i a w aoet, .after 
giyiog their servam a holiday, had oontinoed 



him in. their service and had placed him in fihirge 
of another department of the business, Hhux^^ 
That* the defendants could not set up or. r^ o» 
the inDsgulanties so oondonedi St^fiddsv. NatU: 
Drug Company,— Xm., 156. 

Improper conduct of the servant cannot be 
reliea upon as justifying dismissal, when the 
master has recognised the servant's fitness by 
offering him other similar employment. Edtoardi 

B«teal:t# PavfJOflBLBxtra Vorib— (SaaJHad 
m* tvpra). Plaintiff, a qnalififid pow hKxm 
tuner^ was brought out from. Soottaad aodsfi. 
contract to serve for 12 months in that capacity 
in thc(. woeUen manufaotoyy of a oemnany in 
*' B beiiw. 



NaM ati a stipulatadi rata of wages, 
foundf th^t hia time . waa. nak fully .ooMpiedini • 
tuning the looms, he voluntarily parformea.6t)lflB^< 
work outside the contract, such as mill- warping 
aodiiiM^ng yam, for mMfh nQtadbnttmrnommr 
tign w»#i giTStta^ . Whan, mattara had^beaooMt 
at9ai00d,b«|«!seik.the «ompaB]i.and:plafaitlfl^'tiiaii 
lattor i»*mbtft:aantiBiiathiaaddiiioBak(ia^ 
a nlws ji»raaefaadiaikacpay«. HiibA.>-»!Ehat mm1k(. 
lefual fWiijnot m^ffiaiawt .groand iofc-dinndnphi 
Kalnl Wo4fim.C(mfitin^*w.8mu,^'^W.^ 266^ 



Y^ OrnBa MA3TBB& 

Set-off l^ainst Wagea-nPaaaa^ ][oBif*>^ 

Where, on the dismissal of a servant to whom 
wasaa were due^ there was owing to the employer 
a somiadisinced for the servant's pasai^ge, undenj 
an. agreement for repayment bv weekly. inataK 
menta, Qbi4^ :— That in giving judgment! lor iha. 
wages, the amount of the advance (dammed- iiLi 
reconvention) should be deducted, and the 
difference, in fayour of. the emplo^pers, ordered to 
be paid by instalments as originally agreed. 
Davis ^ Sons v. Dodd,— IV., 21. 

Magistrate's JuriidictioiL— See Maoistbatb's 

OOUBT. 

Definition of Serrant— Shop Assistant.]— 

By Ordinanoe.2« 185a, a "Servant" is defiSMmii 
being one whose employment is of ihe nature of 
hanqloraft or manual labour in agriiQiltnc^ 
manufacture, or domestic service, or aaaixMktBMMii*,. 
porter, or other occupation of a. like nainmfri:-^^ 
nsLDt that a shop assistant was not a servant 
within the Ordinance, and that tharefin!e«8tyoo(il 
employed in a pawnbroker's shop as flalesmanidid- 
not come within the definition, if orrta v. JHoaiaj 
map^—%L, 280* 

JMpqpmittoa— lla«isti»te*B JiiiiadiistlM»¥-r 

A written oootract of apprentioeid^p.puiforteartQf; 
expire in January, 1892. The apprentice camaof > 
age in, April, 1890* In October, 18W), ha^wML 
qhaiged, before a Magistrate, under Ocdinaiioa>2y: 
1850, with refusing to work, when. he^dauaadM 
that the contract no longer subsialedi wrpsdm 
stipulated arrangements, aato wages^kfterattaiiir 
ing majority, not having been carried out. The 
Magistrate dismissed the case as beyoudlli&}l»H(^- 
dic^n^ ou the ground that the subsisteooe.ofiti^ 
ooi^^»9t o| apprentioeship was. denied liyidaloB; 
c|apt an4 one ofi his witnesMa, apdcthatictbai; • 
qnezpired portion. o( tho HtiynhrtiditiW^iytdflfe 
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one JBU (Ordinanoe 2, 1850, ohap. 4, Section 1) 
Hbld, on review, that the Magistrate's decision 
wai ri^t, and that the appetd shotxld be dis- 
mined, hat without oosts. WkUdaw v. James,-- 
XL, 893. 



MASTER, SXTPREMB COXTRT. 

CoBflimation of Aeooonti.]— The Master is 
not to move for confirmation of accounts in 
intestate estates. In re McCalmafi,— 1871, 6. 

DIspotal of Funds.]— An order as to disposal 
of funds in Uie Master's hands is not to be made 
at the instance of that officer. In re WUkin$,-— 
1871, 6. 

RofiBNiiee—ProoediiM.]— Where it appeared 
that the Master had taken ex parte eridence in a 
disputed matter, referred to him. Hbld, That 
the case should be referred back so that the 
parties mi«^t reoeiTe notice when the Master was 
ready to hear evidence, each party being also 
directed to serve the other with notice of the 
items objected to. The Master held to be justi- 
fied in rejecting evidence as to the items of which 
no such notice had been given, and his report 
subsequently confirmed. BxOton v. ArcWyeWe 
TriMteet,— 1867, 191, 280. 

Where the Master was security for a curator, 
one of the parties to a reference, the C!ourt re- 
ferred the matter to the Registrar for report. 
McEwa$C$ Curaton v. Pietennaritzlnirg Corpora- 
lion,— YI., 806. 

(See also Insolvbnot.) * 



MEDICAL HAN-MEDICINES. 

Gertiflcftte of Insanity by.— See Doamation. 

Taxation of locoont.] — Medical man's 
account referred to the Master, for taxation as far 
as possible. Heath v. Scheeper$,—YU,, 127. 

Chemist and Druggist— Unlicensed Dealing. ] 

— ^A. license to a chemist and druggist does not 
empower the holder to appoint another person, 
not so licensed, though trained under his supervi- 
sion, to compound or sell medicines or drugs in 
his name in another place some miles distant 
from the license-holder's place of business. Such 
a license is personal to an individual qualified 
under Section 11, Law 87, 1884, and should not 
be issued to a firm or company. If issued to two 
or more qualified partners, the license should 
specify thdr names seriatim. Cashmere v. Clerk 
of the Peace,— Xn.t 192. 

— ^Apprentice.] — ^An apprentice to a chemist and 
dru^pst, contemplated by Section 11, Law 87, 
1884, must serve under the direct supervision and 
oontrol of his master, the latter being responsible 
toe bis apprentioe's mistakes. 16. 



—Drags for Private or Domettle Use.]— Tlie 

words ** private or domestic use "in Section 18, 
Law 87, 1884, refer to medicines prepared by any 
person for his own use or that of members of hii 
family, and not for sale. lb. 



MERCHANT SHIPFINa ACT. 

Ship. 



MILLEB.— Contract to return Treade.— See 

CSONTEAOT. 



MINES. 



Ivplioation for Lease (Law 17, 1887)]— At 

the hearing of an application for a mining lease, 
to the granting of wmch objection has been taken, 
the Magistrate should deal with the matter si 
two separate cases, allowing the applicant to 
bring evidence in reply to the objeotiona. 
Mimosa Reef Gold Mining Co. v. Muneaster,— 
IX., 241. 



MINOB. 

I. Bights, Dibabzlitzis, and Oohtbaois of. 

1. RighU. 

2. DisabiUUei. 
8. Contracts. 

n. AonONB BT AND AOAZRBT. 

m. Mabbiaob of.— See Mabbiaob. 
lY. Majobityof. 
y. Pbopbbtt of. 

1. Mortgage. 

2. Investment. 

8. Sale (See ahio Ezeoutob. Hubbahd abd 
Wifb). 

4. Deposit of Money in Court. 

5. Security for Portions. 

6. Preservation qf EstaU% 
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YL QvAXDua ow, 

Im Qiiardian or Curator ad Litem. 
2. QuardMn Dative or Teitamentary. 

Vn. OUBTQDT, BiAnmMANGB, AMD EDUCATION. 

1. Cuttody. 

S. Mamtenanee and Education, 



L BlOBTB, DlBABILTTIBS, AMD CORTBACTS. 

1. RigJUt. 

Hypotheo on GnaFdUui't PpoperivJ— There 

Ss a taoit hypotheo, prior to all speoial hypothecs 
arising after the guardian's appointment, against 
the movable and immovable property of a guar- 
dian, in respect of the ward's property coming into 
his hands, not only if he have done that which 
he oog^t not to do, bat also if he have not done 
that which he oo^t to do. Snoh liability may 
be enforced against the goardian within 80 years 
from the gnardian's rendering of the account, and 
the mere omission of the ward, on attaining 
majority, to proceed, cannot release or discharge 
the hypothec — ^the guardian's failure to do what 
the ward himself if of age could, and as a prudent 
person probably would have done, occasions the 
hypothec : — ^Hbld, therefore, that the omission of 
a guardian, the father of the ward, to give up to 
his children what they were entitled to in respect 
of the inofficiousness of their mother's will, 
occasioned against the guardian's property a 
tacit hypothec in preference to all creditors who 
became such after the mother's death. Button 
▼. ArehbeWe TrtMteet,— 1867, 818. 



2. DiiobiUtiei. 

Kzeontor Dative.]— A minor may not be con- 
finned as ezeoator dative. In re Walth,~-lX,., — 
168. 

JuKMP*— See ObthtnaTi Law (Procedure). 



8. Contracts, 

Ratifieation on lttalnin|{ MaJorityJ-Judg- 
ment mven against a mmor for necessaries 
supplied and rent due under an agreement for 10 
years entered into by defendant while a minor, 
the defendant having acted upon such agreement 
for more than two years after attaining majority, 
and the claim being limited to rent accruing from 
about the time of such majority. Landsberg v. 
TFtUtoiw,— 1867, 812. 

Ratifleation by tiie Oonrt]— An agreement 
made by a minor, by which he gave up his right 
to pr operty under his father's will, and also half 
his salary, to the creditors of his assigned estate, 
ratified by the Ckmrt, it appearing that ratification 
was hmg withheld by the guardian. In re 
CwTiir^L (September) IL 



n. AonONB BT AMD AoAIKST. 

Defenoa of Minority.]— /SfmdZe, an objection 
on the ground of minority must be tasen la 
limine. LaJjee v. OmoduM,— IV., 117. 

Defenoa of Emanoipation.] — Provisional 

sentence had been given against tne defendant as 
endorser of a promissory note, and on execution 
against his movable property, l^ere being a return 
of ** no effects," execution was ordered against his 
immovable property. Application was now made 
on his behalf to interdict the sale of immovable 
property, which had been attached, it being shown 
that he was a minor, bom in 1847, and there not 
having been any curator ad litem for him. The 
application was opposed on behalf of the plaintiff, 
on the ground that the defendant had been for 
some time trading, and was, therefore, emand- 
pated. The Court ordered execution to be stayed, 
until judgment in the principal case or further 
order ; the coete of provision to be costs in the 
principal case. Forbee v. Pamdby^ — ^2l8t July, 
1868. 

Proviiional Sentonee. — See Pbovibiokal 
SmmoE. 

Want of Ouardian Invalidatet Jndj(meat] 

— ^A judgment given against a minor, thou^ a 
trader, unprotected by a guardian, is invalid or 
liable to be set aside on that account on appeal, 
though the Court of appeal should not interfere 
unless there is reasonable ground for supposing 
that the judgment has done the minor injury in 
law. SUel V. P^armatn,— 1877, 22. 

Coiti Against Dominos Litis.]— A father who 
assists his minor son in instituting an action is 
personally liable for costs, as dominue UHi, in the 
event of the failure of the suit. De Blanche v* 
Zietsman,—!., 185. 

lotion by Father for Ii4ni»y to Child.]— A 

father can sue in respect of injury done to his 
children, and through them to himself, even if 
they are unwilling to sue. Jamee v. Obl/Md,— • 
Xn.,256. 



TTT. Mabbiaob or.— See MABBUoa. 



IV. Majobitt of. 

By Marriatfe.]—- A minor becomes of age when 
he marries. In re Zietsman, — 1872, 104. 

By Tenia iBtatit.]— Application of a minor, 
with the consent of his father, for an order to 
enable him to hold property, make contracts, 
trade, and sue and be sued without the control of 
his father. The minor was 19 years of age. The 
Court refused the application. Per HABDnia,C. J.: 
The application ought, semblCy to be to the Lieut.* 
Governor. In re Fenton^ — 3rd March, 1868. 

The Supreme Court has no power to grant a 
decree of venia atatit. That power rests with 
the Sovereign alone, and it cannot be exercised 
by the Qovemor of the Colony. Ex ]farU StreUk^ 
— L| 96 
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1« Mortgage of. 

1^ Donor, or Vi^tlieeJ— 9. pmrehased aome 
land for his son, F., in the son's name. He 
entered F« as the member of a Building Society, 
a|id obtained a loan from it of £150, and built a 
hpupe on land, giving the Sooiety seonnty that 
tl^ piDOparty sboold o^ mortgaged for the amount 
r^ayable to the Society, whion consisted of the. 
1^ apd interest, and a bonqs. H. then, on an 
a$d%?it of these facts jF, being thirteen years of 
age), lulled to. th^ Court to be autho^^iaed to 
nfortgf^se tib^ property in F.'a namei, for the 
ai(^>fmt for whi^h he had so gi?e9 se«urity. ThQ 
Gonrt (ponMOB, Jr, dissenting) iQade the ordsr, 
14,1^ timmpkr^i—^lih Noyember, 18^. 

Lea?^ granted tor a. mortgage of honse and 
lapd Monging to a minor, uqd^ donation from 
h^s fati^ei^ for th^ pprpoee of ereding additional 
buildi^ necessary for a hotel bus^iess oargded 
on in the premises by the father. The latter 
being an uncertificated insolvent, the Court 
jLiO^^iahi prpcanty>nB re^qmip^ed hy t|ie 
In re Fi$her,~-XLtL, 146. 

By JMHaor nau^ of 4tf e«l— Api _ 

D„ a minor of 19, ^ould be declared by the 



tion that 
I by the 
Court entitled to conduct business, acquire pro- 
pertiv, <jto., as if he was of age, or tiiat he should 
be aJlowed to mortgage some property purchased 
by and transferred to him. The Court, upon 
re{K)ri by the Master, that such purchase and 
mortgage were for the benefit of the minpr, 
authorised the mortgage by the minor, assisted 
by his father as guardian, but refused the former 
part of the application as not within its power. 
In re Do^,— November 30th, 1864. 

Improved Propepty.]— Minor's trustee author- 
ised to mortgage property belonging to minor 
upon which the trustee (since insolvent) had 
erected a house, upon security being given for 
due payment of interest and insurance premium* 
In.re McNicol,—lQQ7, 231. 

The Court will not entertain an application for 
leave to mortgage land transferred by applicant 
to his minor children and improved by buildings. 
In re Terry ^ Fleming,— 1QQ9, 166. 

Applicant purchased for £400 a piece of land, 
took transfer thereof to himself, in trust for a 
minor son, and erected a dwelling house thereon, 
separately valued at £1,800. Applicant with his 
family lived on the premises, and afterwards let 
them, the rent being used by him in pursuance of 
his business, and a notarial bond being passed as 
security for repayment. Being in difficulties, the 
applicant now concurred in an application by 
certain creditors for leave to borrow £600 on the 
property for payment of his debts, or altema- 
tiyely, to borrow £1,000, £400 of which to be 
BQpi^r^^ the minor as the value of the original 
gift. Hsip : — That the application ooul^ not be 
granted. In re Fisher,— til,, 19. 

CoiicUtloii ISov Repayment not ccpipUed 

i^lthj— Wbere the father and trustee of a minor 
h%^ been aut)iorised by tbe Cpurt to mortgage 
bb Bon^s property, upon certain oondition%.f^.|a 



repayment, which, however, had. a<gt boo n ^afn yi flif 
out, the Court ordered the trustee to show cause 
why he shoold not be personally con d em n fttt to 
payoff the mortgage. Insufficient cause being 
shown, the father was superae^e^ io thsi tmstee- 
ship, and the Master authorised to appoint a fit 
and proper gqar4iao» In.re^oi^h— I>« ft$li (7,. 



2. InvetlmerU of Moneyt^^&ee Depo^i^ u^)« 

Honse Property.] — A. had devised his pro- 
perty to his wife, B., in trust for his children. 
B. married again. The property for the children 
amounted to about £315. B. rented, at £2 per 
month, a house belonging to the eze^^tpr* in a1> 
own right, and valued at £220, and she applied 
now that £110 of the childrens' properW should be 
laid out in the purchase of this house, the 
e^QQutqr being witUns. tQ seU it 1^)1^ il^ jnioe. 
The. Cport [Qonnoe, J. dissenting] allqw^' the. 

Eurdbase, diieoting me hoiise tq be tr^ns^nreM^to' 
t. in trust for the children. Per CottNon, J.: 
Blinors' money ought not tq be invited in hoiw^ 
propcffty, an^ this whqle moncsy^ oons^^ti^ ol 
£81$, o^r^it not to b9 divided, into twQ. lotf^ I4 . 
r^Tayfor,— Jai^TW7 80th, 1864, 



8. Saip of Property.— S99^B:iao^^qmopxau 
Husband amo Wivb* 

Aothorily for*] — An executor te s tiMfnflnt aiy 
must in all cases ootain the sanction of the Oonrt 
to the sale of immovable property, whe^r ^ed- 
fied in the wiU or not, in which minora are 
interested. Where this authority had not. beea 
obtained, the Court order ed a refereaoe ta thei 
Master. In re Leonard,— YIQ., 167. 

Where Propertv ImpniTed.]— Business paH- 
ners having bought contiguous plots of land, trians- 
f erred them into the name of a minor child of each 
respectively, and built business premises thereon. 
On an application by the fir^ for leave to 
purchase the lots at an advance on the purchaf^ 
price of each, Hbld :r-l^t the wgf^MSm . 
should be refused. It appearing, howevw, on a 
renewal of the application, after a dissolution of- 
the firm, that, the sale would be advantageous to 
the minors, Hbld:— That the sietle 'might- be 
authorised, on good security being given for the 
present value of the land and bidldings. In re 
Player ^ Grant,— Phip. 16, 40, 48. 

Land having been transferred by the father, to 
himself in trust for minor child, an^ buildingB 
having afterwards been erected thereon, by the' 
father, the Court declined to make an or^er^ 
allowing the trustee of the father^s insolvent'^ 
estate to sell the property. In rp' Mc^ftcol^-r- 
1867, 82. 

Where a minor's hnmovable properW had been 
sold by his father ax^ trustee wMboot tlie 
authority of the Court, HBU>,Thaisuohafitl¥>^(. 
could only be grafted upon paym^. ta tl^ 
Master of the whole of the purcoas^ moi^^^QL 
the land and the improvements, thereon, fq^. inr 
vestn^foit ii^ the ^^^ ^W^'^l^^^^^'S^ RS ^^ 
fnbor. In re Samderf^-:i^Sgj»^f$, 
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,^ , to Imj in at ^oFeed ^ej— 

eH it ippearea that a sale hkd been aniloanoed 
of property, in which a minor was interested, on 
aooonntof unpaid Qovemment dues, the Court 

W^Md to fiid Master tor h report as to whether 
it 'wtMA be for the loinor's b^elSt to bay in the 

#(Mt7* f^d if flo, upon what tertns. In re 

*«^^«r.— IX., 79. 

fkii61f flii<^ 6f 1>d1idF.l— Land having been 
Ba&'fiferred by a father to himself in trust for his 
ftiunor son, the Court refused on a summary 
Implication to allow the trustee in the father's 
theolvenl estate to sell the land. In re MeNicolj 
—1867,82. 

^ When fep MlnoF^f adTanta^]— The Court 
eonfirmed a sale of minors' property from their 
^dther's intestate estate, where it appeared from 
the Master's report that the sale would be bene- 
ficial to the minors. In re Brooks, — I., 200. 

BilnilMrarder, ad far ae the minors were con- 
oemed, where the property, which had been 
bought with a sum raised by subscription for the 
.aid of the family, was reported by the Master as 
bein^a continual source of expense for repairs, 
and it appeared that the sale would be beneficial 
to the minors, though no evidence of the majors' 
'consent had been produced. In re Lamey^s Trusty 
— L. 200. 

Prfana Fade Case Neeenutfy.]— TfaeCoort will 
not order a reference to the Master for a report 
fi^cm an application for leave to sell land held in 
tnist for a i^inor, unless the application be sun- 

rted by affidavits showing prima /tusk grounaB 
ibe^eider. In re Sat«fi(^«,—XIII., 63. 



4. DepoHtbfM&M^i^nVam. 

"tMUHKl-^lbtiM 'on "tdku^' momftnB 
from dfl^ ^f ae^t '^th the MMter, n6t frdm 
'ibitk'6t <^finnatfon t>f ifae Mcbbitrit Ifi ie 
TatOettr-^^dTO, llO. 

. ^ ¥litM»Bi J^lftnor*8 mon^, defoeited with 
-Master,, aothonsed, without a reference, to be 
.^tiidi»wn« for investment, subject to the Master's 
jappidval, at a hi^er rate of interest. In re 
^herford^'-Y., 218. 

Gnardian't Fitness Donbtftal.] ~ It being' 
(tftkibtfcil ^^ether a itfitior's guardian was a fit 
«&d ^proper person, the Master authorised to 
y«oeive motiles paid into the Court of Chancery 
ibr ft -mkior. In re Jmu, —V., 221. 

Urdbay In "Baiik Vii^to Wrong llaftie.]— 

"Where money liad been deposited in the Savings 
^Bonk in trust for a minor, under the surname of 
"her stepfather which she had always gone by, 
Instead of that of her mother, the Cburt 
'rectified the mistake by aluthorising the with- 
drawal of the money and its deposit with the 
p4n trust for the minor, by her right name, 
a refeii^noe, to the lOnher ludne, In re 

«r-^ix.i io6. 



5. Seewrity for 'PorHoni 



Estate Taken by Major Heirs.1~The ddorl, 
on the Master's report, authorisea an arrange- 
ment \7he]%by the major childreh took bver and 
worked the estate on their passtdg a suffioleiit 
mortgage bond in favour of the minors' ^ardiail, 
over the immovable property. It was further 
ordered that a inx>vi8ion as to a further security 
by notarial bond should not be enforced unless a 
proportion of the principal sum were not paid to 
the Master by a day named, and that an arrange- 
ment for the support and education of the minora 
by the mortgagees, in lieu of interest, should be 
sanctioned. In re Cla/rkton, — 1871, 94, 155. 

Preference of Bond— Interest]— The pre- 
ference attaching to a mortgage bond, passed to 
secure the inheritance of minors, extends to 
Interest as well as priiloipal, although no interest 
be mentioned in the bond, the obligation of the 
mortgagor being such as included a liability to 
legal interest until payment. The claim of the 
minors under such a bond corresponds with the 
proceeding known as petiHo hereditatis, and as 
the obligor became, on the day on which he kne^ 
that he ought to have paid the principal, a 
possessor males fidd of the inheritance, he was 
liable to pay interest. In re Kwstm, — 1873, 54. 

Movables.] — The widow of the deceased, 
married in community, authorised to retain 
intact the whole of an estate, consisting, of 
movables, upon giving security to &e Satisfaction 
of the Master for the minor child's share. In re 
Ifaroi*,— L, 196. 

The widow allowed to retam the fumitore, and 
to secure the minor's portion, partiy represented 
thereby, by a notarial bond prodding for insur- 
ance. In re £o^,— L, 286. 

lUMf% Mirft^Praotloeil^PtopoBal •lo 
transfer one hauf 'of the immovable teo^er^yiin 
trust for the mint^dnd to ptes^ Bond oVeribp 
other half, the widow's portion, as seoority for 
the mkiors' share of the ii^eritai^oe-T^anothmed 
by the Court. A copy of the Master's report 
ordered to be furnished to the guardians, so as to 
prevent any misapprehennon. In re Afarito, — 

n.,«2. 



6. PretervaUon ef Ettate. 

MoTable Rp^Myr]— The ezeodtor dativp 
proposed to allow the estate, which consisted of 
live and dead stock f£nd perishaUes, to rsitiain 
intact in the hands of the father of the minor 
heirs. The Court referred it to the Master to 
devise some way in which the interests of the 
minors might be p^ectiy preserved. In re 
iiUan,— XI., 196. 



VI. OVMKDIMJSf Of HibniB. 
1. VitariHan or Oiurator ad Hum. 

'flnnunlkry JL]^pioiutuiont«] — Cikrat&r ad IRMii 
'oppoixrtocl ip'MdBt'^Qlnw in fnMtiHin^%niMiMi 
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in respeet of » daim arising onto! a briokmaking 
bosineBS oarried on by them. In re HaUoweUt — 
IL,65. 

At the hearing of an application inyolving the 
transfer of land, it appeared that the minor 
ohildren of the applicant's former marriage whose 
hiterests were oonoemed, were not represented. 
Hbld: — That a summary appointment of a 
person in Ck)nrt and willing to act might be 
made, with a view to the assistance of the minors 
for the purposes of the application. In re Aden- 
Aw#,— XIV., 108. 

PeFMn Abroad— Joriidiotioii of Oonrt]— 

Application by the father of a minor bom in 1844, 
Uukt the Ck>urt should appoint a person in 
Australia as curator ad litem of the minor in a 
suit to be instituted in Australia by co-owners 
with the minor, for the sale of property there, a 
share of which had descended to the minor as 
heir of his deceased mother. The Court refused 
the application. Per Hardino, C.J. : Semble^ the 
minor, assisted by his father, might, by an instru- 
ment executed before a notary, appoint the 
curator ad litem desired. Per CSomnob, J. : Semble^ 
the Clourt has jurisdiction to authorise a person 
in a foreign country to act as guardian of a minor 
residing here, but it is a jurisdiction which it 
would be UQwise to exercise. Per Phillips, J. : 
SembUt the father of the child could do all this 
Oourt could. In re ErsAintf,— 8th March, 1863. 

Want of Ouardian.]— Want of guardian ad 
UUm held to be a ground for setting aside judg- 
ment. Steel V. Pearmatn,— 1877, 22. 



2. Ouardian Dative or TettamerUary, 

Ippointment of Ouavdiaa I>atlTO.]^On the 

appDoation of an OddfellowB' Lodge, of i^oh 
deeoaaod's father had been a membw, and in the 
absanoe of next of kin in the Oolony, the Bfaster 
authorised to appoint fit and proper guardian or 
goardians. In re iSftoon,— I., 49. 

The Court does not appoint guardians, but 
refers it to the Master to make such appoint- 
ments. In re Samuel, — ^XI., 27. 

Roleaie of GnaFdian TestamentaFy.] — 

Guardian testamentary released by the Court, 
npon the election and confirmation of a successor, 
it appearing that the ward had been adopted 
and was being suitably maintained by another 
person. In re AUeraton, — XITT., 11. 

Porohaie of Tnuit Estate by.— SeeTansTSB. 

Ward's Hypothec on Property of.— Vide 
iupra (I). 

Mother Marrying again.]— There is great 
difficult in Law m confinning as guardian of a 
minor the mother who has married again. The 
second husband, if a fit person, is to be preferred 
to the mother, who is herself under her husband's 
guardianship. There is nothing to prevent a fit 
person, other than the second husband or the 
mother, being appointed. In such cases, the 
Ma9tor would do well to enquirQ wbetbeir theirs 



were any male relation of the hnsbood fit and 
willing to act as guurdian. In re Bucton,— IL, 



The testamentary guardianship of a m othe r 
over the children of a former mandage does not, 
ipso facto, cease upon her marrying again, 
especially when the husband, by his will, seems 
to contemplate that the guardianship should still 
continue. In the case of guardians dative, it 
would appear that the earner jurists were d 
opinion that a subsequent marriage forfeited the 
office. A co-guardian may, however, be appointed 
where desirable, or the second husband may be 
nominated in place of the mother. In re MoodU^ 
— m. (Sept.), 8. 

Absenoe of Parents.]— A minor girl, 18 yeays 
of age, under the chi^ge of the applicant, a 
clergyman, had expressed her intention of leaving 
him and of marrying without the consent either 
of her parents, who were absent from the Colony, 
or of the Supreme Court. The Court appointed 
the applicant as guardian. In re Hodglans, — 
m. (March), 6. 

Appointment by WilL]— A mother's appoint- 
ment of her husband as guardian testamentary of 
their children is valid, although the ohilcmn 
receive nothing by the will. Such appointment, 
however, is probably operative during the hus- 
band's life only in respect of the children's ric^ts 
in reference to property. Button v. ArehbeWs 
rnate«,— 1867, 818. 

—Intention of Testator.]— Where it appealed 

from the testator's will to have been his intention 
that l^e executors named should be guardians of 
his minor daughter, as well as executors and 
trustees, Hbld: — That, in these oironmstanoes, 
the Court would not confirm the election, by the 
next of kin, of another person as goardian of the 
minor. In re Drake, — ^IL, 188. 

Power to deal viih Ward's Property.]— See 

also Property of Minor eupra, and Curator. A 
guardian of minors cannot sell immovable pro- 
perty without an order of Court. In re BoocX,— 
1867, 1. 

^ Natural Gnardian.1 — ^The Court has decided 
that there is no such thing as a '•natural" 
guardian, inasmuch as the lawonly contemplates 
cnardians testamentary and gua r d i ans dative. 
{Per Connor, J.). ArehbeWt Trutteee v. Button, 
—1868, 818 ; ^hepstone v. 1/ea,— 1869, 9. 

Leave to Defend Action— CostsO— Guardians 

dative authorised by the Court (Ttjrnbuu*, J., 
diuentienU) to defend an action institated 
against them in their capacity of executors 
testamentary, in a foreign Court, by the testa- 
tor's surviving spouse, for a sum of money 
claimed in terms of an ante-nuptial oontraot, 
reserving any question of the personal liability of 
the defendants, in a daim against them for costs, 
as to which, however, sehblb, application mi^t 
be made, after judgment, to the Supreme Court. 
In re Minter,—Xni., 25. 

Authorised to send Ward on Tlstt]— 

(ihiardiaQs authorised to send their ward on » 
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iM to her mother's residenoe, oat of the Colony. 
In le Drake,— IL, 188. 

Ihieiii MlDor't Property.] — Bel erenoe to 
Bfaster to appoint a guardian for a minor re- 
siding out of ihe Colony in respect of land in 
NataL In re BoberUan^—KI,, 48. 

Bepreeeiit«tioii hi Oonrt— Objeotions to 
Ieeouit.-^8ee Exbcutob. 



VIL OuaVODT, liAINTBMANOB, AMD EDUCATION. 

1. Cuttody. 

Oonlllethig BTidenoe— Diseretion of Oonrtl 
— ^The mother had left the father, taking with 
her the children of the marriage. On an applica- 
tion by the father, 5 years afterwards, for the 
oofltody of the children, either party asserted the 
other's unfitness to be the cnstodian: — Hbld, 
howerer (Phillips, J., dUsenHenU), that there 
should be an order for delivery of the children to 
the father forthwith. Forbe$ v. Forb««,— Phip., 

la IMToroe Caiei. ' See Hubbind amd Wm. 

Doserttaimfb.]— On application of a hnsband 
whose wife nad, without his consent, and under 
an assumed name, gone on board a ship about to 
■all, taking with her two children. Held, that 
the wife should be ordered not to leave the 
Colony with the children, or either of them, 
ontil further order, and to return on shore ; the 
eaptain of the vessel being interdicted from 
Baaing with her or either of the children on board. 
In re Stoe^ueler,^1910, 48. 

Mother^! Rl^ti.]— Application ex parte by a 
ooolie woman against H. for an order to deliver 
op her child, ifhich had been taken and appren- 
ticed, without her knowledge, to H., three years 
previously by a coolie man with whom the woman 
had been living, but who, she stated, was not her 
husband nor the father of the child; alleging, 
also, ill-treatment of applicant by H. on her 
going for the child, and applying for leave to pro- 
eeed pro Deo. The Goubt (Conmob, J., not tanng 
part therein) ordered delivery up of the child, 
unless cause shown on Slat inst., with leave to 
proceed vro Deo, In re HutUm, — March 15th, 
1864. 

Order for custody by mother of child of two 
▼ears old, subject to a visit to the father of two 
hours' duration once a week. In re Stoequeler,— 
1870, 54, 55, 57. 

MiMcmdnct of Parents.]— Bule niri for de- 
livery of minor chUd to the husband, on the 
ground of alleged impropriety of the wife, who 
was living anart from the husband. On cause 
diown, that tne applicant, the husband, had been 
guilty of infidelity, the rule discharged with 
Rafter v. Rafter,—!., 98. 



Mothar't Ri^t]— Upon an application for 
removal of an ex parte hiterdict restraining the 
father of a minor child from interfering witd his 
wife and child, the affidavits as to the fitness or 
atberwiio ^ either (or^ w^re pontnkUotor^. It 



appeared, however, that the child had fOr four 
years been properlv maintained and suitaUy 
educated by tne mother. Held, without deciding 
on the conflicting evidence, that the child should 
remain with liis mother, pending further pro- 
ceedings, the father being allowed reasonable 
access. Per Qallwet, C.J.: The Court has a 
wide discretion in such matters, there being very 
little distinction between the cases of voluntary 
and judicial separation of the parents. In re 
DemjMfy,— Xm., 142. 

Fit and Proper Persoii.1— Where a minor 
child had been permitted by tne father to aooom- 

Skuy an aotor and his wife, as companion to the 
tter, and it appeared that, contrary to the 
father's wish, the child had been made to go upon 
the stage, the Court, on the application of the 
fatiiier, granted a rule rUH for the child to be 
handed over to a proper person, to be selected by 
the Magistrate, at applicant's expense. In re 
Hott,— v., 153. 

Illetf timate Child.]— The mother of an ille- 
gitimate child is entitled to the custody of the 
child as against the putative father. Booyeen 
V. Hazel, — Phip., 5. 

The putative father is not entitled to the ous- 
tody of an illegitimate child as against the 
mother. Tromp v. Colbome, — ^Phip., 47. 

Acoest of Parent Reftued.]— Under an 

order of Court, the mother had been allowed to 
see her children at stated times. It appeared 
that, on Buoh occasions, she behaved in so violent 
and excited a manner as to induce nervous dis- 
order in the children, and, on this ground, the 
Court interdicted her from interfering with the 
children. MackilHcan v. MackUUcan, — ^IX., 27. 



Ciutody of Unmarried Native 

liAOISTBATB'S OOUBT, YII. 



2. Maintenance and EdueaUon. 

Payments by Master.]— The Ifaster author- 
ised to make payments, not exceeding £2 a 
month, out of the capital of each minor, for pur- 
poses of education, maintenance, and advance- 
ment. (Per CoNNOB, C.J.). In re Brewer, — ^IL, 
11. 



MISREPRESENTATION. 
By Banker. — See Bankeb. 
By Lessor, of Boundaries.— See Lamdlqbd 

AND TSMAMT. 

In Prospeotni.— See Compamt. 
By Yendor.— See Salb. 
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iDSONLKiS.— ^^ CoHTBAOE. 



MORA.— See Saio. 
lijr 9tlfok6r.-^See also Bboxbb. 



IfltOft^aAGB AND nJBDOK. 

.i. jECoBTOAaB or Lamd. 

1. Mortgage by ParHculaT Pertont. 

.2. Cession of Mortgage. 

8* &Ue aYui Transfer of Mortgaged Property. 

L Cancellation of Mortgage, 

'k. Action on Mortgage Bond {See also Pbo- 
VISIONAL Sentence). 

iS. <Hker Matters. 

n* BoHD OTBB Movables, AND Plbdob IN General. 

1. Conditions of Bond and their Breach. 

8. Creditor's right tofoUow Goods. 

8. Oiher Rights of Creditor. 

4. Pledge by Particular Persons. 

5. Other MaUen. 

X IfeBoaAOE ow.Lsaa^ 

1,. Mortgage by-PartimlaxPertoni. 

^tfjf.tHtk tftoM^rliiltfy.]— Anthori^ ^^eii to 
the mcU>w and life-asnmiotaanr of a oeoeased 
te^tor to 'paas a mortgage in ner own favoori 
*lmt NKrithout mteresit on Immoyable property 
belonginff to the estate, as secority for moneys 
advanced by her to pay a mortgage debt doe by 
the estate, it appearing that the property went 
after the widow's death to the childr^, those of 
whom who were majors having been paid ont by 
the appUoant. In re Harding.-'ISi., 169. 

By Porehaser— PrefeFeaca «f Kasting Brief.] 

— ^Knsting brieven, that is mortgages on im- 
jnovable property, contracted for in, or oontem- 
^raneoosly with, the instrument of transfer, by 
the seller, as security for any part of the purohase 
money remaining unpaid — are specially preferred. 
Turner Bros. v. Oreen ^ ColviHe.—IY.j 6. 

A Kusting Brief prevails over a general mort- 
gage, even where the latter has preference over a 
prior special mortgage. And where, as in Natal, 
special mortgages prevail, it cannot be main- 
tained that the existence of a Kusting Brief pre- 



v«nifihe«iopsrfy nbjeotio tt, «M^ Midi-Mid 

transferred, becoming the estate of ihe b^yfr. 
Evans* Executors v. Mayer ^ Jbe Chazal^—Yl^ 
130. 



^Blfeei oa Pm&niim of 

Immioeant. 



Cf0itflL--8eelMiiiui 



>-llf^[a<etePaidMa»Pri < e fat a rtHttg - 

Application on behalf of B. lor an interdioi on 
H.*s removing timber from a farm boa^^t by him 
from B., and on which th«re was a mortgage bond 
to B. for part of the purchase -price, «ad for one 
instalment of which a summons for provisional 
sentence had been issued. The Court granted the 
interdict as to timber grown on the farm, until 
after tiie rotum day of the sommons, or farther 
order in the meantime. Bams v. Moidhurst^ — 
September 2^d, 1864. 

By Owner of Howe for Kepaln.]— A penon 
who has lent money to ropair a house, ^, on 
mortgage thereof to nim, has a qpedal preteeooe. 
Turner Bros. v. Oreen Jjf ColviUe.—XV.t 6. 



VoFtgage of 

Tenant (Lease). 



LoMe.— See Landlobd mmd 



2. Cession of Mortgage. 

Caneenittioii on Payment to Cen l o no eV- 

Upon payment of a mortgage bond to the holder 
by cession, all that the latter has to do is to sive 
a receipt, and, if so required, to cede the bond, if 
necessary, without recourse, to the nominee of the 
debtor. But the cessionee on being paid, cannot 
insist upon cancellation. Until a canoellatinn 
has been registered, it has apparently only tbe 
effect of authorising formal cancellation. Natal 
Agency, Tnut, and Insuranee Company v. Qr if Ui , 
--Vin., 198. 

Ceiaion W I^ent— lUgUtialioikl-^OenkMi 

of mortgage bond by an agent may be registered. 
It appearing that the agent liad antborlty at the 
time of cession, although the noWer of ibttor 
liad been pairted with and eould not-be^ptodn 
In re BoUi,-^, 111. 

OeisionliyBndoneineni.]— An endonteeiit 
<< Pay to the order of A.B." is an asdgnatioa. k 
mortgage bond, in favour of tiie defnndani, 
payable to his order, heirs, administrator^ tar 
assigns, having been passed over in this way from 
Uie defendant as mortgagee to A3.,>and W^ 
from the latter to C.I>.,«nd agun from C£,io 
the order of the plamtifl, Held :-<-Tiiat -the 
defendant was not liable qua endorser, or in aay 
case on the documents to the plaintiff. In Hid 
case of such an assignation, the imnsaetion 
became similar to a bill of exchange or cheqos, 
each endorser being liable only to his immediate 
endorsee — as distinguished fromaoesaion. Bat 
the liability of the assignor was not therein dis- 
charged in respect of the original debt. Nmeey 
v. Bo«fe)jf,— 1873, 1. 

Ri|pitsof Cessionee In ttenend.]— Sbkks : 

The English decisions, in reference to debentoie 
bonds — to the effect that the holder was net in n 
better position than tiie person from wbom*te 
leceivea the^Kmd a ■a go not aipMoahle ^eb^sM 
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laittllftjr.]— A mortgage bond, 
'pBtted by def endantB as seooriW for moneys due 
^im an aooomit, bore an endorsement which 
"noertaSned the foil amount as due, apparently 
td p mo e n tedby two promissory dotes in fayoor of 
ihe than holder. One of the notes, which was 
mipaid, was stated to have been exchanged for 
smaller notes which had been paid by defendants 
bat were not produced. The bond oame there- 
-4fter into plainfiirs possession by cession tts 
'collateral security for a promissory note passed 
yj defendant in consideration of a loan, the 
i^ipfidd note being produced to plaintiffs. Hxld, 
^^PatLUPs, J., dutenlienU)^ that the plaintiffs, as 
llolders, had wima facie a right to succeed on the 
bond as oedea to them, there being no evidence 
tiiat the defendants did not know of the cession 
nor that there had been any payment by them as 
iUkged without their having received notice of 
iheoeSBion. The defence that the former note 
was past due wotild not avail. London and 
'South African Bank v. Bond,— 1872, 148. 162. 

QnaUfM CMtioii^Pleadii^l— The defen- 
-dani passed a mortgage bond for £800 in favour 
of B. B. ceded the bond to C. as collateral 
ieimrity for payment of a promissory note for 
£300. C. cedea the bond for value received to 
D., and the latter, in consideration of an advance 
of £800, ceded it to the plaintiff, who sued, as 
legal holder, for £300 and for the mortgaged 
property to be declared executable. Defendant 
excepted to the declaration on the grounds, inter 
ciso, that the first cession being as collateral 
security for a promissory note in favour of C, 
the sobsequent cession was one of C.*s right, title, 
and interest, and plaintiff did not show that he 
'held ihe note and that it was still unpaid. That 
^sfandani was not a party to this oeetlon; and 
ihat «bB mortgagMl MoperW dioiild not !» 
rdedand •Baootable :-^Hssd, that the Mt^^tloiis 
Unfed. The m«re faet <hs(t the mortgagor's 



Iwion s o ^i d faSs own Interwt oily ^d not wow 
teEt the Bote was not endoned oriwd nol passed 



with the bond. A mortgage creditor has the 
li^t to cede his security in a qualified way, and 
it is not necessary for the mortsagor to be a party 
ibereto. HtpiUn t. Durban CMt Bmlding Society, 
— M71, 186, 144, 146. 

'CetiSoii and tte-piirohase--Canc6lIed BomL] 
— li. had a mortgage bond on a farm belonging 
to an insolvent estate, dated 8rd October, 1860. 
^!be sequestration was in M%y, 1862; M. had 
•esded the bond to C, and in June, 1862, purchased 
it baek again. On the re-purchase, C., on 24th 
June, 1862, cancelled the cession to him. G., the 
day after, at the request of the trustee of the 
insolvency, and in order to enable the land to be 
sold, prooored the Registrar of Deeds to cancel 
tke-niortgBge bond on the Begistry, and the farm 
wae sold. M. appUed to prove on foot of the 
tend; but the Master refused to admit proof as 
the bond was canoelled. M. applied to the Oourt 
4o-adttit his proof as a preferent creditor for the 
MHHuxiof the bond. The Oourt ordered accord- 
hig^/bat gave Hberty to any creditor to dispute 
ja^aenttoM.yAsnohpretareKiioiectttor. Infe 
JMrnont-'-m September, 1862. 



8. SaUiiWdTrtmifir 
(See also 



Propmiy. 



PorohMtt*! and VoHgagor^i wmtp^ M wt 
Liability.] — SembU, where mortgaged property 
has been transferred subject to the mortgage, the 
mortgagor would remain peorsOnaUy liable f Or a 
defieienoy on realisation of the s e cu r ity , tiie •pdr- 
chaser not being liable beyond tiie extent of the 
mortgaged property. I^atenon y.A^mitrottg^^^L, 
144. 

The o^mer of property gave a boncl to the 
vendor for part of ^e price, which bond he sub- 
sequently assigned, and itm sold the land, the 
assignee having consented to transfer subject to 
his bond. An endorsement was aocordlngly 
made, by the Begistrar of Deeds, on the bond : — 
"This bond has been transferred to tiie debit ef 
[the purchaser] on transfer to him of the pro- 
perty herein referred to subject to the bond,*' and 
a memorandum on the bond to the same effect 
was signed by the assignee and the purchase, 
both of whom, shortly afterwards, executed an 
agreement (also endorsed on the bond and duly 
registered) extending the time for nayment of 
principal, altering the gale days for the interest, 
and affain referring to the bona as transposed to 
the debit of the purchaser. On the same day, the 
assignee of the bond ceded it to plaintiff, whioh 
cession was registered simultaneously with the 
agreement. In an action by the plaintiff against 
the purchaser's estate to recover tne bond, HxLn: 
That the purchaser's acquiescence in the state- 
ment that the bond had been transposed to his 
debit, and his representing that it had been so 
transposed, showed an intention to bind him 
personally, and his estate must therefore be held 
nable, although the mortgagee's mere consent to 
transfer subject to the bond would not of itself 
have discharged 'the original debtor Hor liave 
made the purchaser pertona31y liable. £bLD, 
further : — ^Tnat the execution of the bond im- 
post a pergonal HahiUty On the debtor which 
could only be discharged by pavment, tmt^ss 
with the oreditor'8 -consent. iUM no personal 
liabfUty to the orator could be imposedoh i^ 
Other person, elcept by some contract for that 
nurpose. H)nJ>, further, that the ^rabtioe cff the 
tte^^ifttrar of Deeds' Office, as disclosed in this 
case, was open to criticism. CTUiplndn v. 
Fynney'i Eosectftorf ,— CL, 248. 



YMdste to Moi!'^M[[ee;]^A ^ritortoa^ ftad 
purchased the mortgaged property, sold in exe- 
cution, for a lees sum than the amount of his 
bond. On an application for an order to cance/1 
the bond, the Oourt authorised the Begistrar trf 
Deeds to register transfer free of the bond, imd 
to endorse on the bond that the land hkd 'been so 
transferred to the mortgagee, with all thcneoee- 
sary entries. In re Ptrrin & Harper,-^'VJS.\ 
248. 



i of llo »t g ag ee» Seo Ttjomm. 

In Iniolveney Pgoeeedhigi*— See Ummmm. 
9y< 
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4. CaneeUaHon of Mortgagi. 

Wthovt PpodnetioiL]— Cancellation of regis- 
tration of mislaid bond, without production, 
anthorised. In re Muirhead, FituUay Ar Co., — 
1872, 114. 

Gancellation of mortgage bond, without pro- 
duction, authorised, it appearing that the bond, 
which could not be found, had not been ceded 
and there being proof of payment. Ex parte 
Liuku,— I., 100. 

Gancellation of mortgage bond authorised, 
witiiout production, upon proof, by the mort- 
gagee's receipt, of payment, the bond being lost 
and the mortgagee being in England. In re 
Tea8dale,—n., 85. 

In an application for an order authorising the 
Begistrar of Deeds to cancel the record of a 
mortgage without production of the bond, an 
averment by the mortgagor that he ** duly dis- 
charged ** the bond is not sufficient for the Court. 
There must be evidence of the time and manner 
of payment. In re Green,— Xn., 186. 

— ^BTidenoa of no Cession.]— In an application 
for an order authorising cancellation of a mort- 
gage bond, it is necessary that there shoul4 be a 
certificate from the Begistrar of Deeds to the 
effect that, so far as his books show, there has 
been no transfer or cession of the bond sought to 
be cancelled. Ex parte Hur«e,— XIV., 173. 

By Tpustees.]— iJiKwe ; Can a mortgage bond 
over property held in trust be cancelled other- 
wise uian by an order of Court or consent of the 
eetiul^iU'trtut t The q uestio n referred to the 
full Court. Inre Wace,— Vm., 246. 

Trustees of an ante-nuptial contract authorised 
to cancel or cede bond, on payment, the contract, 
though allowing investment, not empowering 
such cancellation or cession. In re Pierce, — 
Vm., 260. 

Sommary Ppocoedin^J^The Court cannot 
compel a mortgagee to cancel a bond on a sum- 
mary application, nor can , it so authorise the 
Begistrar of Deeds to cancel. Strohel v. Schumann, 
— UI. (March), 21. 

Payment Into Oonrt]— Property of an in- 
solvent estate, mortgaged to W., who resided in 
England, was sold ; H. alleging that he was and 
had acted as the general agent of W., but had 
not his general power of attorney, applied to the 
Court to authorise the Begistrar of Deeds to 
cancel the mortgage bond, upon the amount 
being paid. The Court ordered that, upon the 
amount due on the bond being brought into 
Court, the bond should be cancelled. In re 
Br<nm,--January 26th, 1864. 

Cancellation of a mortgage bond authorised, in 
the absence from the Colony of the mortgagee's 
executor, the money to be paid to the Master. In 
re Peel,— in. (March), 3. 

By Curator.— See Cubatob. 

9f IbfiWiiw ])aiiT«r-<See Encuroa. 



Beenrlty to be girtB.]— Mortgage bond al- 
leged to have been paid, and receipt to that 
effect by parties in England, said to be exeeutors 
of the mortgagee, endorsed on bond. Applioatlon 
to have bond cancelled in order that the land 
might be transferred. Application granted, on 
the amount of the bond being brought into Court 
by A., and security given for the interest payable 
under the Bond. In re DepoM,— January SOth, 
1860. 



On production subsequentiy of documents 
showing that the persons signing the endorsed 
receipt referred to in the above case were 
the executors of the mortgagee, the money 
brought in by A. was ordered to be paid oat to 
him, and the security for interest cancelled. In 
re Acutt,—Hhj 8, 1860. 



Cancellation of mortgage bond, withoot pro- 
duction, authorised, on security being given to 
the satisfaction of the Begistrar of Deeds in case 
of any subsequent claim, it appearing that the 
mortgagee had left the Colony, that the bond 
could not be found, and was believed to have been 
paid, and that no demand for payment of principal 
or interest had been made since the deatn of the 
mortgagor several years previous to the appli- 
cation. In re Buchanan, — ^I., 98. 



Cancellation of mortgage bond, withoat pro- 
duction, authorised, on security being given as in 
Buchanan's case (supra) it appearing that the 
mortgagee was dead, and that the bond, whloh 
could not be found, had been long since paid. 
ExparU Watson,^!,, 218. 

Deceased Mortgagee— Trustee Dattre.]— On 

an application for an order directing the Begistrar 
of Deeds to recognise the agent of the surviving 
partner of a firm of mortgagees, there being no 
next-of-kin who could be summoned, the Coart 
referred to the Master to nominate some fit mod 
proper person as trustee in lieu of the deceased 
partner. In re Muirhead 4* Co,, — 1871, 136. 

By Agent— Security.]— Cancellation of mort- 
gage bond by agent, without production of power 
of attorney, autiiorised, subject to security tteing 
given to the Master's satisfaction. In re Aldridge^ 
—I., 63. 



General Power of Attorney.]— The Begistrar 
of Deeds authorised to recognise a general power 
of attorney as sufficient authority for cancellatu» 
of a bond, which had be^ paid. In re Woods, — 
I., 179. 



Incomplete Sale.]- Upon application by the 
mortgagee, the Begistrar of Deeds auth<»ised to 
cancel a mortgage bond without producti<m, in 
order to enable the applicant to complete a sale 
and Cransf er of the mortgaged property for the 
purpose of paying off the mortgage debt. The 
bond had been mislaid but not ceded or pledged. 
Be Natal BuUding and Invettmtfut ^odehi No. J, 

-i.,xw. 
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6. Attim on Mortgage Bond (See also Pbovisional 
Skntencb). 

Prorliloiud 8eiitenee--OFoiind8 foF Ref^- 

faf.]— -(See also Pboyisional Sentence). Where 
exmnsio evldenoe is necessary to show that a 
transferee of mortgaged property has become 
personally liable for the amomit of the bond, the 
esse is not one for provisional sentence. Chapman 
T. Fjfnney'i ExeetOon.^JX., 243. 

PnrahAsep of Seenrity most be Joined.]— 

.Plaintiff haying sued for provisional judgment on 
a mortgage bond, it appeared that the mortgagor 
had Bola the bonded property to a third person, 
and that the plaintiff hM consented to transfer 
toeordinglv, subject to the bond. The property 
had not, however, been transferred. Held: — 
that plaintiff, being aware of the sale, should 
have made the purchaser a party to the action, 
and that on the summons being amended in this 
respect, and the property being declared executable, 
the sale should oe postponed and the question of 
the defendant's personal liability reserved. Pope 
v. TebbiU and another.—YlJI,, 161. 

CoDflent to Jndtfmeiit.1 — Consent to judgment 
on a mortgage bond should include a consent for 
the property to be declared executable, if that be 
desired. Strachan ^ Co, v. iCam&tiie,— YII., 219. 

Defendant Absent— Sale of Seenritv.]— The 

defttidant, who was out of the Ck)lony, nad been 
sued by edictal process for the amount of a mort- 
gage bond payable by reason of his default, and 
the return on the summons showed that he could 
not be found. Heu) : — That the mortgagee, who 
was fdso curator honUi should be allowed to sell 
the mortgaged property, it being out of repair. 
CfibiU ▼. ifardaa,— Vn.. 181. 

Forei^ Imolvenoy of Defendant— Proof of 

Debt.] — ^An application for provisional sentence 
on a mortgage bond was opposed, on the ground 
that the defendant's estate having been seques- 
trated in the Transvaal, the plainUff had proved 
his claim on the bond in that estate : — Held, 
that such proof of debt did not preclude plaintiff 
fnnn obtaining judgment here. If he were paid 
in full out of the proceeds of the security, that 
fact ooold be brought to the notice of the Trans- 
vaal Insolvent Court, so that there would be no 
danger of his being paid twice over. Oxford v. 
flcj»,— Vn., 73. 

Splitting Action— Bond Consolidating Lia- 
bllitieO* — ^Defendant being largely indebted to 
plaintiffs, the latter took over fiie whole of his 
uabilities, receiving from him a mortgage bond 
over all his proper^, to cover past due debts, and 
any debts that might become due to plaintiffs, 
from whatsoever cause. Defendant also gave to 
plaintiffs a general irrevocable power of attorney 
to manage his business, which plaintiffs acted 
under, carrying on the business in which they had 
formerly supported defendant. Subsequently, a 
promissory note, on which judgment had been 
obtained against defendant in a foreign Court, 
came into plaintiffs' hands, as holders by pav- 
ment. This liability had not been expressly 
included in the general arrangement, nor dis- 
eloeed to plaintiffs in a balance sheet drawn up 
M tbe besis thereof, there haying, it appeared, 



been special funds to meet it, wliidh, however, 
failed. Plaintiffs having taken up the note, 
received from defendant further security, by 
means of a bond collateral to that ori^^nally 
passed. In an action by plaintiffs to recover the 
amount of the note. Held : — That it appeared on 
the face of the first bond that plaintiffs knew that 
there were or might then be liabilities by defen- 
dant to other creditors, which were intended to 
be provided for, though future liabilities were 
guarded against. That the fact of the defendant's 
liabilities, at the time of passing the former bond, 
being approximatelv equal to the amount of the 
bond, was immaterial, inasmuch as the plaintiffs 
had then no concern with the note sued on. That 
one of the objects of the original bond was to 
throw all defendant's liabilities into one arrange- 
ment, which placed the defendant in his business 
and property largely under plaintiffs' control, so 
that he became simply an employ^ to work out 
the arrangement. Held, therefore, that it would 
be contra^ to that arrangement that the note 
sued on should be selected as the subject of an 
action. When, however, that arrangement had 
been carried out or put an end to, any liability 
remaining could be disposed of separately. Fa$i 
JJC Co, V. Stafford,— yi,t 806. 

—Holder by Two Cessions.]— (See also Cbssxoii 
(supra). Plaintiff became the holder of a bond 
for £800 by virtue of two different cessions of 
£500 and £800. It had been agreed that the 
time for repayment of the £500 should be 
extended at a higher rate of interest : — Held, 
that the plaintiff could not split up his claim and 
sue for payment of the £800, the £500 not beins 
yet due, and any claim against the personal 
security of the debtor for the £800 involved the 
abandonment of the £500. Mortgaged property 
cannot be declared executable in respect of part 
of the bond only. HipMn v. Durban Club BuUd- 
ing SocUty.—ldll, 185, 144, 146. 

— ^Payment ^in one snuL*^ — ^Where there is one 
cause of action, a claim cannot be split up. But 
in the case of a mortgage bond by wmch the 
debtor is allowed and obliged to pav the debt in 
one sum on a particular day, the debtor cannot, 
when in default and long after the due date, 
resist an action for a part of the bond, of which 
plaintiff is the cessionee, on the mere ground 
that he is entitied to pay the whole. The mean- 
ing of the debtor being allowed to pay in one sum 
on a day named is that he may do so on that 
particular day. lb. 

CuratoF^S Bond— Pleading.]— Plaintiffs, the 

curators of a lunatic, claimed from a Municipal 
Corporation the setting aside of a pretended 
cancellation of a mortgage bond, and a declara- 
tion giving priority to such bond. [See Curatob 
for the facts.] Defendants pleaded inter aUa (1) 
that the subsequent bond was preferent under a 
Law of September 26th, 1864 ; (2) that defend- 
ants were protected bv registration ; (8) ignor- 
ance of what were the duties of a curator bonis ; 
(4) that the curators' security had nbt been ex- 
cused; and (5) a custom in Natal to pay off a 
loan not yet due and to pass a new bond. Held, 
on plaintiffs' exceptions to these pleas, that the 
averments in (1) and (5) were petitnones principH, 
assuming questions of fact, and were unneces- 
sary. That (2) was too general, as impljing aa 
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*tliilty^l "^tbeitfoii. 'frhftt (4) >Krks ^wtong In 
TBee^. 'Thetizo^tion to (8) was not allowed, Cor- 
.totdUdts being looked upon in some d^pree as 
*{n&nts» and so protected to a certain extent. 
'^e^vjah*'8 Curdtort'y, PieUrmariUburg Corpora- 
'tfon,— v., 846. 

IthtoMbh «ff €diidfticais-^8tib«eqittot (h>m 
kdtiej— A mortgage bdnd provided for fore- 
^Olosore, on breadi of conditions, one of wiiich, 
^ihat Of insoranoe, had been neglected, and ttie 
IxiOttgagee dued provisionally for the amonnt of 
'the bond and interest. At the day of hearing, 
defendant's attorney stated that the insnranoe 
' had jQSt been effected, and the case stood over. 
^At the ftirther hearing, defendant's attorney read 
Itn affidavit that the interest on the bond had 
been dnly paid ; that the fh-e poli^ had lapsed 
thf on^h ac(iidental neglect, bnt had been renewed 
before <he fetum day of the sommons, and was 
now'ceded to the mortgagee. Defendant averred 
'that he had Offered to pay all costs. Hsld, how- 
ever, that the plaintiff was entitled to provisional 
judgment. meKAasUy,MeDorM,—y.,24B. 

Foi^fli^6««rif Ittov&ey.]— In an action 
on a mortgage bond for money lent, the signa- 
toie to the power of attorney to mortgage was 
denied and not proved. l%e defendant pleaded 
that she had received no part of the considera- 
tion. Plaintiff contended that, even if the de- 
fendant had not actually received the money, it 
had been spent on improvements on her pro- 
peirty, and that she was therefore liable. It 
appeared, however, from the evidence, that the 
money do expended had been paid prior to the 
loan by plaintiff and the passing of the bond, 
and that plaintiffs money did not directly benefit 
the defendant. Held: — Under these cfarcum- 
' stances, the bond having fallen to the ground, 
that the plaintiff had not the niy^ht to follow the 
money so expended. Jddgment for defendsoit, 
and the bond ordered to be cancelled at the end 
Of Six months so as to flOlorw of an appeal. 
MiUefih V. Afo«te<ia,-T., 99. 

— OnUi 1P]N>blUldi.]^Plahi1^ kuWiJdgtn Whdte 
'the po^er of scttc^mey for a mortgage bdnd is 
'denied. Ih. 

ttitimlMok bn Inetlr WteMuit]— See 1^ ' 

VtttOKlL SEKTfiHOl. 



6. Other Mattm. 
t^uttraatde of B<ma.— See TsitiCrPAi. inn' 

-SUBBTY. 

KoVlitto&'tff Bond.]— An extension of time for 
payment of a mortgage bond or any part of it 
noes not constitute a novation of the security. I 
Hipkin v. Durban Club Building Society,— Wl, 
185, 144, 146. 

1*he defetidafits held two bonds over certain 
land, for balance of the purchase price. A second 
lx)nd over the land had been cancelled, and one 
larger bond passed, the prior bonds being also 
cancelled. Tne cancellation of the second bond 
had been set aside by the Ck>urt as invalid. (See 
'Omua>0B.) Hbld ;— That the prior bonds, having 
iMiliiMlto^ii^y flovKted^ Btibtftttotttou ctf -one ' 



iAtg&t bohd,^ihe Cdtfrtb^iil^ not HMre'Wtk'^ 
their original position. M6E%Dan*$ Curaton y. 
Pietermaritzburg Corporation,— Y., 846. 

The mere extension of the time for paymdntlk 
the principal of a bond does not effect novation. 
Chapman v. Fynney^s Exeeutori,—ISi., 348. 

Priority over Laadlopdli Syp«aM«r-.^SM 

LamdiiObd AMD Tenant. 

MoFtgntfor't Biflmiiop-€Ml vf M^jtHtMkH^ 

— Bo o ExBouTOB Dativb. 

Mortgage fbr Ottihlftliig Belbt-ltttekBetLl— 

The mort^tgee interdicted against deaUng wf£ a 
mortgage bond, given by applicant for ghmtfting 
debts and under fear Of ejt^ore. HowiU Y. 
Daiy,— VI., 298. 

StatutoFy Power to take Hor^ago^^A 

statutory power to accept mortgage Mm^s in- 
cludes the right of buying in the mortgaged pro- 
perty at a judicial sale. Pietermaritzburg Cor- 
poration V. FTode,— Xm., 56. 



Property itill in Seller^ 

SiLE. 



Ifoiftgkge of ViMi.— See Tans. 

Prtfi^reniie ibr Iiiter^ift!|^SinicfiCB : In ^Ue 

absence of express local legislation limfOng^Clle 
time for which a mortgage 'creditor has a ^pt^tet- 
ence for interest, there is mo such limitetioii. 
Natal In&estment Vo. v. Ncttal Ban*,— ISTS-^, 
10. 

Power to SelL]— Although power to sell 
•mortgaged property may be gWto. thetmnrt^ilgee 
will be slow to exeteise snoh a power witfatmt -» 
judgment Of the Cdtuft. t^er Oamfb% CJJA 
ColotUal Bank v. TWZJWittOn,— 1S67, irfS. 

%^ts Of 'tfori^iijtee ti itedfr^iioy.-ltee 

iNSOLVENCT. 

IttiibhifKEikit or keli(ts.]-^ee Udo iNtcttitor. 
Landloei) £itD TtiNANi*. Xhdtst ^ttsUXBd, at Hi- 
stance of mortgagee, for ^tttadmi^nt df if^trtk fHXm 
-mortgaged property, to 'meet itltet^st 'dti^ tb<^<i^ 
not provided for in the bond. In 're ^Zbed^bero^ 
1867, 78 ; m re -Bond,— 1867, 78. 

Tadt ilori;ga(ge.— See ^(fttsmk, l9ozttttttt. 

Htpo^ffiso. LandlObd k^ tsiOkr. 

fr&tttre of Mortgage, as Th^pi^Jl—Vb^i^ 

is some conffict among jurists as to whetheir 
mortgages are themselves movable or immoVa'blo 
property. As, however, they affect both pcrrsona 
and plroperty, the term " mixed " is right^ ap- 
plicable to them. McEtDan's Curatort v, 'FikUr- 
inuritzburg Corporation, — VL, 2W09. 

Ro^tration of tSoMlOB.— See CBSiaotr, n^pro. 

Mortgage 6f liliior't Proiperty.— S^ Vxttm. 

Mortgi^e to temvo imioriYwttni.-^ 
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1. (hntUHof^ of Bon4 and their Breach, 

DfappMl of Becprity by DebtoF.]— Where a 

bono, passed, as sQoority for the retam of sheep 
hveior lefised, stipulated for the seonrily to be 
kepi qp to tiieir number, JEeuling which there 
^old be repayment ol the principal, Hbld : — 
Tint a sale of tiie. sheep daring the currency of 
the lease wa^ a brea(m of the contract and 
nodered the bonddne and payaUe. PMO^ y. 
Marine Ififfiraf^ Coirep^y^— 1867, 86. 

-MmmI la (Mlnary Ooone of Trade.]— 

Defeno^nt^ suppUed goods to a customer for nis 
bosmees, taking from, him, in part payment, 
eeriaii) hardware, belonging to his stock-in-trade, 
wiuflh was under a bond to the plaintiils which 
prohibited dispose, of ih^ seqnrify otherwise than 
mSie Qsoal doorsecn bii«iness. In an action by 
pl^in^ for the r)Btiim of the hardware or its 
vahie, Held : — That inapmnch as the snnronnd- 
iqg obsoqipstanc^ showed tiiat the transaction 
vas one in the ordinal^ oonrse of - bnsinees, the 
I ti^tm failed, &e defendants being entitled) as a 
' MHtfi tothe yalneof thegoodssuppliedbythem 
to thdr costopier. Held, however, that, as the 
vihe of the goods so supplied exceeded that of 
^ h^udnare, judgment flhonld be given for the 
plaitttiffs for the amount of such excess, but with- 
out Qosts, McCu^bin y. Archibald db Co.,— Xm., 

-Prima Faele Oase— Interdlei.}— In an appli- 
eatiDD for an interdict against the sale of goods 
aQmd to be subject to a notarial bond, th«re 
cngnt to be a prima fade case that the bond 
tomi the goods sought to be interdicted^ (The 
interdict was, however, granted, on the applicant 
gmng sufficient security). Sheen v. Bundy^—Tl,. 
li/L 

Hypotheeatioii of j3o(>k ])ebt0.]r-^ hypothe- 
cation of book' debts of a business must be taken 
to mean debts. due, in respect, of sales in the 
bosfaiess'from time to time. {Per Goenob, CJ.] 
la re Par/f<t,— IX., 145. 

8|o^.|]|-7rM0— Snbfilivted Ooodi.}— A 

DoftadaTbond hypothecated the sto^-in -trade, 
ntoated in the d^itor's premises, **a8 set forth in 
^ Bohedule," wjlthout any reference to future 
stock. H^LQ (OoKNOB, C.J., dissenting) :— That 
the security was restricted to the goods mentioned 
hi the schedule, an^ could not be tak^n to include 
new stock or replenishments. [Per Gomnob, O.J., 
<iuten|ieitte : llie security being exfnressed to be 
"' eontinnixig," apd the debtw being bound to 
m^iw^iti the stock at its then value, the parties 
must have intended that there should be an 
hmihecatioi^^ of a stock-in-trade, new stock to 
taCe fiie plaoe of old, in accordance with custom.] 

ItotitT of fleoiffUj.] — ^Plfdntilfe, the trustees 
(rf^iiQ msolvehi esiiate, sued the mortgagees of 
the insolvent in respect of moneys and goods 
taken possession of hy them, prior to the insol- 
nnder a notarial bond. The moneys 
oash in,band and book debts, and it was 
tiift^t^ciy^ were not included in tbe^ 



hypothecatory clause specifying "goods, wares, 
stock, and merchandise, and all future stock and 
goods." Held, (Wbaoo, J., dMsentiente) : That as 
book debts and money were admittedly the price 
of the hypothecated, goods, such goods being 
mainly obtained from the mortgage's, advances— 
they were included in the bond* Payn't TruUe(». 
V. Bank of Afrtca^—Y*, 23i, 

Plaintiff held a notarial bond oyer. goods- in. 
defendant's store, together with '* all; snch as fron^ 
time to time may be acquired in augmentation 
thereof." Defendantwas allowed to remove, hi9.. 
business to another town, and, as the plaintil^ 
contended, he took aU the goods ivithhixnt Thfi.. 
evidenqe, howeverj showed. tW* thpugh. SQnie. 
goods had been so remoyed, theire.had been fxp^ 
purchases since the removal. In-an action egaine^ > 
the Sheriff for releasing the goods from execution : 
— HsLD, thai as the bond omy ei;tanded ^.gooda 
which, fUiSome tiipe, ^4 I>oen in the ffret ^i^». 
and as it wjag doulitfu^ whethe^r^my ol such gpocis 
were amqng, thoso semi by tl^ Sheriff* t^^ 
should be an al^lution from theinstanqe^ J^Offev 
AbitopUiApo^ V. Th^ Shefifrrrlli., 62« 



2. Cre^Uofi ^ighif to F/)^g:(p(}^ 

General Rules.}— The rjl^jnoHUanofK hah^ 
tequelam was unknown to Boman law, except in. 
certain cases of public sale, and it can only be 
adopted where established by authority, Grottta, 
says that if the goods come to a, third party by 
legal title, then the same is free and unencum- 
bered, unless the seller had stipulated for a right 
of pledge in the property sold, in default of pay- 
ment. In such excepted case, the pledge remains 
valid, notwithstanding alienation by ti&e debtor. 
Preference seems to have been given to pubHc 
instruments of pledge executed before competent 
authority, which may enable the creditor to 
follow pledged goods into the hands ol a tnird' 

Serson. But if the creditor bargains^ that t|hfe 
ebtor shall not sell the mortgaged or pledged 
property, the bargain prevails so as tQ prevenf^ . 
such sale. Turner Bro9» v. Qreen, <t Cojis^^XLe^^-'' 
IV., 6. 

Plaintiffs sold household furniture to A., who, 
on the same day, pledged the goods to plaintiffs, 
by a notarial bond duly registered-. The bond 
provided for payment by monthly instalments, 
and ** declared to asalgn untoi" plaintiffi. the 
goods sold, then being in. the honpe.oocnined; b|i. 
A., who bound himself not to sell or reaaove thAv 
property without the, plaintifl^s written ^oonsent* 
About a month afterwards, however, A. sold the 
goods to defendant, who had no notice ol the 
D<Mid, and who paid the price, on going- intq^ the. 
pren^ses formerly occupied, by A. Hbudj — Tha4^. 
the sale by A. was null as against the pUintiffflj. 
so that, qvoad them, the defeDdeni WBS.not a.. 
purchaser ; and that the plaintiffs could, there- 
fore, foUow the pn^perfy in defitidanVa handa. 
Jh, 

bitevdioi on Pnoeeeds^l'-The ardipupnilaia. 
that movable property hypothecated cannot be 
followed into the hande ol* a pumhaemri Apylit 
cation for attachment of a wagon aad^ gowli 
pledged to applicant and 8old< by tha debtoc* 
relnsedi bot^ intovdiot gfanl8d< i 
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spondent and his bankers parting with the 
proceeds, and an attachment of other property 
ordered. WUUamt v. Gt6#on,— IX., 81. 

OontemplAtion of Fraud by Pledgor.] — 

Where the purchaser of goods, pledged by him to 
the seller, had, at the time of the purchase, 
planned a subsequent sale in fraud of the pledge, 
there is considerable, though not unquestioned 
authority for holding that the original sale would 
not have passed the property in the goods, and 
that the original seller could then follow them 
into the possession of the subsequent bona fide 
purchaser, without refunding the price paid by 
the latter. In this respect, however, a public 
sale might make a difference. Turner Bros. y. 
Green S CoZviUe,— IV., 6. 

Bona Fide PnrohaBer Protected.] —It is the 
general rule that, if a person has a hypothec, he 
cannot follow thegoods into the hands of a bona 
,/Sde purchaser. Where the mortgagee applied to 
recover possession of a wagon bonded to him but 
sold to respondent, who had taken possession of 
it, not as a spoliator, the Court refused the ap- 
plication, leaving the parties to their remedy by 
an action. Warwick v. Ford Brot^—UL (July), 5. 

Knowledge in Purchaser.] — Where the 
pledgor, remaining in possession of the pledged 
goods, had sold the same, Hbld: — That the 
pledgee had no remedy as against the purchaser, 
inasmuch as the latter had no knowledffe of the 
pledge. If, however, the purchaser had known of 
the pledge, he would have been liable. Blatt v. 
8tainbank,-ll,, 166. 

A., by a written document, engaged to pledge 
and deuver to B., as security for a loan, 30,000 
bricks in a kiln, stipulating that the number 
would be kept up. There was actual delivery of 
6,000 bricks. aL subsequently sold and delivered 
to G. 80,000 bricks, part of which B. regarded as 
consisting of his security. There was no know- 
ledge on C.'s part that any of these bricks belonged 
to B. : — ^Hbld, that B. had no action against C. 
lb. 



8. Other Rightt of Creditor. 

Power to SelL]— The general rule is that the 
person who has property pledged to him cannot 
sell it unless with the authority of the Court. 
Piatt V. Eicombe and another, — I., 69. 

Under Roman Law a creditor had the power to 
sell goods pledged to him, but, semble, (per 
CoNNOB, CJ.J the law of Holland took away this 
right unless there were an express reservation of 
it. In re OaJb^,— n., 8. 

Plaintiff claimed delivery of oxen alleged to 
have been wrongfully sold by defendant. The 

Slea averred an hypothecation of the oxen to 
efendant by plaintiff's servant: — ^Held, that 
hypothecation does not of itself justify a sale. If 
the hypothecation contained an authority to sell, 
it should have been set out or specially pleaded. 
The Court does not take judicial notice of docu- 
ments between ptftiee. Ju v. Cooke dt Co.^—l., 
186. 



Good! Retnmed to Debtor for RealiiatloB.] 

— ^Where a creditor obtains goods in pledge from 
his debtor, and hands them back to that debtor 
for the purpose of the debtor's realising the value 
of the goods pledged for the benefit of the creditor, 
the pledge is not put an end to in law quoad other 
creditors of the debtor. Where there is no injoiy 
to third persons, the main question is : What did 
the parties intend ? The presumption of releaae, 
raised by the return to the debtor of the pledged 
property, is capable of rebuttal. HoweWe Rxt- 
eiUort V. Swain, Hope db Co,, — 1877, 16. 

Rights of Seenred Creditor in InsotrcBey*— 

See BraoLVBMCT. 

Under General Mortgage Claose.1 — ^An ob- 
jection having been taken by a bondholder to the 
account of an executor dative, on the ground that 
effect had not been given to the preference under 
the general clause of the bond, Hbld : — ^That the 
general clause gave the creditor a prefesenee, 
except as otherwise provided bv statute. Such 
general bond might be defeated by a later special 
bond and bv a sale, or under Law 27, 186S, 
Section 5, but generally, not otherwise. The 
estate, however, being virtually inaolTeot, it 
might be presumed that the objector oonaanted to 
its being administered as insolvent. Theobjeotioo 
should tiierefore be overruled, without prejudice 
to further proceedings. In re Brown, — ^Y., SOL 

Interrention of Execution Creditor.!— One 

of the conditions of a notarial bond renaered it 
executable on a writ of execution being issued 
against any of the bonded property. A judgment 
creditor having obtained a writ attadiing the 
security, the Court removed the attachment, on 
applicant undertaking to realise the pn^ertj 
within a month, and to give due securi^ to pay 
over any surplus to the creditor. Peach v. 
Fowler,—ll., 209. 



4. Pledge by Particular Perunu. 
By Agent or Institor^—See Pbihoipal akd 

AOXNT. 

By Servant of Carrier.]~Plaintifl, the owner 
of wagons and oxen, supplied his driver with 
money and sent him on a carrving trip, instruct- 
ing him to write if he required more monc^ for 
the expenses of the journey. On the road the 
driver borrowed a sum of money from defendants, 
ostensibly for the purpose of repairs, giving as 
security two oxen and a written pledge, authorising 
sale of the oxen if the money were not duly 
repaid. The defendants did not seem to have 
enquired whose the oxen were. The driver pro- 
ceeded on his journey and afterwards abeoonoed. 
Defendant in due course sold the oxen and 
tendered plaintiff the balance of the proceeds 
afterpayment of the loan expenses. Plaintiff, 
however, sued for delivery of the oxen, or their 
value, and for damages, Held :— That the defen- 
dants were to blame for not having made enquiry 
as to who was the owner of the oxen. Tbe 
servant had no right to pledge the oxen, and ttis 
defendant had no more right to take an hypothe- 
cation than he had to buy, there beins no dis- 
tinction in principle between sale and pledge. | 
Under these oiroomstances, plaintiff was entitled 
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to soeoeed in hk aotion for recovery of the price 
of the oxen. Ju t. Cooke dt Co.,--V., 212. 



5. Other Matters, 

Undue Pfetoenoe.— See Imsolvsnoy. 

Um of tem ^Pled^e.*!— The word *' pledge** 
is rightly need to describe a charge on movables, 
lAeUier or not accompanied by possession. 
TvnerBroe, v. Green dt CoItTiiZe,— IV., 6. 

PMmlse to Pled^]— Applicants made ad- 
▼snoes of money to A. , on condition that he need it 
in porohaBlng timber, which was to be considered 
iB pledged to them. On A.*8 insolvency they 
^plied to interdict his tmstees from selling the 
timber so pnrchased. It appearing, however, 
that the arrangement as to pledge had been 
iHered and a notarial bond had been agreed npon 
bat not passed. Held: — That there being no 
pledge, the application shoold be refused. South 
African Loan, Mortgaaet and Mercantile Agency 
I V. Hunter's Trustees,— JY,, 18. 

! - ■ 

' Prohibitum Atfaintt UienatioA Inolndes 
I nodfe.]— A prohibition against alienation is to 
I be deamed a prohibition against binding by pledge 

or hypotheo. Foley*s Trustees v. Natal Bank,— 

IV., 26. 

Poneitioii, when neoestary, and effect of.] 

—If a thing be secretly taken out of a person's 
possession, by the pledgee, the Court will inter- 
fere, bat not so if the thins be left in pos- 
Bession of the party taking it, the remedy being 
in soch case given up. Stutfield v. Douglas, — 
1869, 187. 

Possession is not necessary when the bond is a 
notarial one, but when not not notarial, po^es- 
sion may make an effectual pledge against 
creditOTB. There is no such thing as fictitious 
possession, e.g., by delivery of a chair. The de- 
livery of the key of a warehouse is a different 
matter, as it confers actual possession and control 
over the goods in the warehouse. Piatt v. 
Eteombe and another, — I., 69. 

A hypothecation of movables, duly passed 
before the Be^^strar of Deeds and duly registered, 
b a pubUo instrument and is entitled to priority 
without possession by the mortgagee. McRoherts 
V. Andrew's Trustee,— IV., 84. 

Pledge of Title Deeds.]— Action by trustee 
of the iDBolvenoy of B. against the N. Bank for 
eectain title-deeds of farms of B., the declaration 
ohugiiig tihat the Bank had got possession in 
what appeared to be the way of undue preference. 
Plea, general denial ; and special plea, that the 
deeds were lodged by B., as a pledge, to secure 
certain promissory notes due by the firm, B. and 
W., of which he was a member. The facts 
alleged in the plea were admitted ; but, together 
with the deeds B. had lodged a power of attorney, 
not, however, perfected, and stipulated that it 
shcmld not be used to mortgage the farms without 
notice to him. Both B. and B. & W. became 
insolvent after this, and without there being any 
mortgage. The case for undue preference was 
aot flortalnedi The Ooait (Pbillipb, J., not 



taking part in the case) gave judgment for the 

Slaintiff, with costs. Per Harding, C.J.: The 
eposit of title is not one of the only two modes 
of creating a hypotheo on immovable property, 
viz., bv law or by convention ; and the provision 
as to the power of attorney showed that no such 
hypothec, if possible, was here intended ; and, 
therefore, the deeds ought to be given up, as the 
retaining of them was useless to the Bank. Per 
\ GoNNOB, J. : The question was whether the 
trustee could compel the Bank to give up the 
pieces of paper forming the title-deeds. Behind 
that, was another question, not involved in this 
action, whether, if the Bank had a right to 
retain the deeds, the Ck)urt would order a transfer 
of the property without the deeds. The Bank 
would have been entitled to retain the deeds, if 
the deposit had originallv created a valid pledge 
in law ; but as title-deeds were to be regarded as 
immovable property, they could not be validly 
pledged, without the forms requisite for the 
pledging of su<di property. Physick v. Macleroy, — 
6th September, 1866. 

DelireFy not necesgarv.]— In the case of a 
special mortgage of movable property, there is no 
need for delivery of the movables in order to 
preserve the property against general creditors. 
QuARB : Whether a general mortgage would be 
good without deliveiy? London and South 
African Bank v. James* Trustees,— 1Q69, 129. 

Bond OTOF Tpees.— See Tbbbs. 

Ooode Twice Mortgaged— Intepdict.]~-npon 

an application by a pnor bond-holder for an 
order placing him in possession of the mortgaged 
goods held by a person who claimed under a 
second bond, Held, per Willumb, J., that no 
such order should be made, though an interdict 
might be granted against the person in possession 
parting with the property. Chambers v. Lindsay ^ 
— ra.(May), 1. 

Underhand Bond.]— Why should not a bond 
over movables, not notarial, and executed before 
one witness, be a good security? Woe^ff dt 
Lennox v, Jonas, — ^U., 221. 

Pledge of Boolo—Debtor^tlniolTeney.—See 

Insolvency. 

ProTiiional Aotion on Bond.— See Pbovi- 

SIONAL SSNTSNCB. 

General Hypothecatory Clause Limited by 
Schedule.] — ^A general mortgage clause in a 
notarial bond must be taken as limited by a later 
clause in the bond, defining the mortgage 
security as consisting of property specified in a 
schedule attached, thus limiting the operation of 
the bond to the articles mentionecl in the 
schedule. In re Brotm,— V,, 801. 



MORTGAGE OF MINOR'S PRO- 
PERTY.— See MmoB. 
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Aqzxon. Costs. 



HffmOrBJJ, C0KP0BATX0I7. 

LBunosasis* 
Ilf 0Qim<au40i^u 

IV.* BoBouoH Batis. 

TH^ AonOHS Bl^ AH^ AOAI^IgX,. CoBP^E^Tiay. 
VULL Othxb Mattebs. 

IX. PlSTEBHABITZBUBO CORPORATION (PHvate 

Law of 18^).— See PiBnEiiABiTSBUBa. 

L BuBGEsais. 

QHAlUicatbiL OP DiHoalificatioii -~ Hon* 
pi^ymeiit of Raieft — mperiy of Firm.]— 

D^otion 14 of the Municipal Coq[»orations Law, 
1872, enaote thai persons shall not be qualified to 
TOtf^ af boi:ge8se8 " who shall not prior to the Ist 
da^r of Jane in theiyear have pi^a all munioipal 
ra^ an4 mnniolpar rents due by tl^em." Hslo : 
— ^That this meant rates due by them in the 
capacity in which they appear on the "Burgess 
B^Urr-tW. is. in, aD.jindividQa} cuuMity^ and was 
not JEipplicable to rates due on the property of a 
firm. Roseveare t. Corporation of Pidermaritz- 
bwcfif^U.^ 174, 

^Jolni Oocnpien.1— Section 18 of the Muni- 
oip^ Cocporauons Lav» 1872, referring to joint 
oqoi^ers, must be tsJcen to mean that^ if a per- 
son could not claim to be an elector otherwise^ 
the right could be claimed as a joint occupier. 
The owner of one-tenth of a property* on pay- 
ment of one-tenth of the rates due, would be 
eutitled to claim to be an elector. lb. 

_ Unexempted NaiiTO.] — An unexempted 
native who possesses tiie necessary property 
qualification, may claim to be placed on the 
Burgess Boll, — Ttange v. Corporation of Pieter- 
wumUburg^—U., 221. 

—Property Hold in Tmit.]— A claim to be on 
the Burgess Boll was rejected by the Borough 
Bevision Court on the ground that the applicants 
prq^erty was only heUJjjLUv hi trust. Hild : 



Thatthe daim was^igbtly x^jeoM* luMmnflh aa, 
the applicant did not ** possess ioiinovable pco^ 
perty " within the meaning of Section 12, Law 
19, 1872. PlaU v. Durban Carporation,'-I3L, 
152. 

— Non-paynaili o£ Batfuk]— Non-paymsoi of « 
rate, declared in Januaiy, for the year ending 
the aist July following, in reroeci of* property 
quitted by the ocoipier on the slst) Deoemb«r oL 
the previous year, does not involve forfeiture of; 
burgess rights under Section 14^ I*w ld> 1372. 
lb. 

There is no disqualification Qf . a bnrgHss. an-, 
account of nourpayment of. rates, unless ha has. 
received th% notice required by Section Ud, Lai^. 
19, 1872^ speciityh^the rate and the conewpeny. 
of. default in psyment. Soqh, ua^ce, is. not* 
suffiqently served by leaving it at ahoosc^ not, 
occup^^by^tl^peQK^^oughtttoJbs xf^^liahUa-. 
lb* 

— fiontifiilolKi OflpHWtiaBJr-The 8, mgntW* 
continuous occupation re^qsa tff.in B^eti^p^lt^, 
Law 19, 1872, is for a period next preceding the 
Isi Juneof ttj«iy;wutin whioh th^ B^iMpA C^qrt 
sits. 2&, 

RoilBlfit GoiiV-imml toAnfireoM Qva^\ 

—The Supreme Court has power to review % 
decision of the Bevising Court, established by 
Law 19, 1872, Section 20, for setUing the Bgrapsi 
Boll, as that of an inferior Court within ttft 
meaning of Law 10, 1857, Section 27. It is only 
after the review, if called for, that the decision 
becomes the final decision of the Bevising Cooi^ 
Such appeal is not a case for a i i m f idg|»K> , 
Roseveare v. Pietermaritzburg Corporationr-^ 
174. 

— «* Proceeding! " of Co|iBtOr'Un4er Li^w. 10, 

1857, the Supreme Court has p9wer to.reyiew tbft, 
proceedings of a Borough Beviising Courts the^ 
being an inferior <Court. Where the Beyising. 
Court, by reapon^of the Magistrate's absent h|k4. 
failed to revise the B^irgess BqU, Hsi^^ tikia^ 
there had nevertheless been. ** raooeedi^gs ** ; thi^. 
Mayor and a Town Councillor ha^ " prpogt^dw^ 
to go away, and the Magistrate had ** proMeded ** 
to stay in his own Court, it^ result beiag/* 
failure of justice. In these ciroamstf^icfls, tfaa« 
Court would order the applicant's name to. ha. 
placed on the Burgess Boll. Taylor \,Pi^;if*. 
maritzburg Corporationt — ^III. (J|ily>i 34, 

—Reasons for DeoiBloii«]^Upon si^ rprisf, 
however, the rule as to fumisl4pg r^asflns do^; 
not apply. Pickering dt King v. Norycet-r'yjif 29^. 

— Borgeisei* Locna SUBdi--Bi9iim%«C C^mU > 

— One burgess has no loeut itanoi to apQisJ* 
against the decision of the ^evisiflQ Co«H In 
reinstating a^iother burgess' nan^ on tlMfcft 
though the fact of tl^e apg^eUant's not. hf^iog 
appeared in the Ipwer Court wpijdd not, u) itsitf 
prevent such an ampcM- Smble, howevor, tbs^, 
the Corporation itseu cou)d reinstate .a bmgepc 
and give him a. receipt nmc pro ti^ic, whfoie4t 
appeared that he had in, fact paid his ratest ii^fr 
much as, thoufth th^ Council di4* nigt, QDAftitHllh 
the Burgess Boll Bevjsiqnflyq^^ jeitte pr,W M»i li 
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having boen made wholly for the protection of 
the Ck)rporation, they could excuse a default on 
sufficient grounds. lb. 

— Sapreme Court may Reinstate.] — The 

Supreme Court, in reviewing the decision of the 
Borough Kevision Court, may reinstate the appel- 
lant upon the Burgess lioll. Piatt v. Durban 
Corporation^ — IX., 152. 



II. Councillors. 

Election of Councillor.] - There were tw^ 
vacnncies for the npreKcntjition of one of the 
wards of a Municipal Corporation, one caused by 
a Councillor havinj; become disqualitied during 
his term of otlice, ihe other, by reason of the 
expiry of another Councillor's term of ollice. The 
Mayor i>isued a nolice of the annual election of 
Councillors, and it was stated in the notice that 
tlie election of a Councillor in the place of the 
di-iqualitied member, would take place on the 
same day. Three rfquisilions were sent in, one 
requesting a burgess to stand for election specially 
to till the vacancy created by the disquali^cation, 
another requestjp'^' the retiring member to allow 
him>eir to be iv-iIm'UmI, and llip third reque^liji}^' 
the applieant to .■>:.i'id k-> ii Councillor witbout 
specif.Miijj; any vuc.iiu h; :it. Tiie M.i.vor drclan-d 
the Coujieillor who liad bc-n n (jiii -itioned to 
stand for the d;>qr)iilili.-.| nu'inbi-i's suit as duly 
elected tiiep^ro, ami iK>*i1ic(l ihu^ tiie a):plictuit 
ami tlie remaiiiinj,' caiididit*^ wo'.;ld eo'itc^t the 
other vacaiiey. Tik' lU'^Iii- 1":\ i. q:'-' 'onl :^ 
thereupon jij !»''"'i lur lui out' i" aiifc \ ^' ihf^ 
Mayor to dM-Kfe tne a -..licaai a eaii'Cd.iKMor 
tiie di-quahr'i'd ni'ii!' 's ^r:it, or ('i:iM-\v:^e 
declaring the thie(^ e mil, i.v' -^ ;. f"* '!- '^t,:!;' the 
two vacant -' (its. II • i»: '• , 'I ti r (';. ,)•* v, ocM 
not inU^rf-'rc, as ih*' ('^ i ; <■ • . mi i mI ;i i(>|.;. d the 
bfst cour-t' to |)i"Vt;,i (Oil .r. 1 iiM's. 'liMtttie 
v.-ord *• inejipaidi! " in Ii'e .> ^ i St «'Vo!i of liie 
Municipal Coiiinrat'o.i.T Law had to i,.- tak»n to 
include the ca-?e ol a jte.-tea who j-d, u.Mlt-r 
Section 50, ceased to he a nienir).r of t^^^ Coaneil, 
and who-^e m^^uibnsiip had bH-n drehaed for- 
feited. B(h<hoJj V. J UUnnaritzinag tifrporutioUy 

. —X., loy. 

— Transmission of Requisition,] — Srciion '2?* 
Law ID, 1872, requiifs in. a in tin ens" of a 1 \- 
election of a Town Coiinciiinr, requisitions to a 
candidate must be tran-niitlt d by liim. with Ids 
acceptance, to the Mayor *• at least ten days 
before such election is appointed to take phice." 
A candidate had transmitted his requisition on 
the 25th July, the election ha\ing been fixed for 
the 4th August, but it was rejected by the Mayor 
as being too late. The published notice, after 
specifying the 4th Atigust as the day of election, 
and calling upon candidates to deliver their 
requisitions " at least ten days before the day of 
election," added these words : — " viz., by Monday, 
the 25th inst." The candidate complained that 
he hiid been misled by the words last quoted, but 
for which he would have lodged his requisition in 
time. HKLi):--That, although the last words in 
the notice were a blunder, the former part of the 
notice ought to have enabled anyone to detect the 
mistake, and that, therefore, the validity of the 
elebtion t^as mi affected. Hsld^ furtheri that ** at 



least ten davs" meant " at least ten clear days." 
Friiice v. A'ifn//,— VUI., 207. 

Resignation.] — The three weeks' notice re- 
quired by law to be given of a Town Councillor's 
resignation need not be given so as to expiie 
before the notice fixing the day for an election to 
fill the vacancy. 16. 

As Attorney in Action against Corporation.] 

— There is no rule which prevents a solicitor, 
being a member of a Town Council, from beiug 
concerned professionally in a case against the 
Corporation, though it would of course be wrong 
if he were to avail himself of his position to 
obtain any information which might assist his 
case. Hume v. IVeikly iVeir«, — IX., 57. 



III. Officers. 

Town Clerk— Liability for Act of.] — A 

resolution having been passed by a Borough 
Council, the terms of it were purported to be con- 
veyed to the plaintiff in a letter written by the 
Town Clerk, in the ordinary course of his duty. 
It was claimed that the resolution ^^•n^ had been 
erroneously framed by the Town Clerk. Hkld, 
however, that the Cor])oration were bound by 
the terms of tlie letter. lltnuood v. Durban 
Curj}urati(m,~llL (July) 20. 

—Acting as Conveyancer.]— Where the can- 
cellation of a moitgage bond and the substitution 
therefor of a bond in fa\our of a Corporation, 
had been elTeeted by tlie Town Clerk and 
Tr(a-nrer. as the Corporation's conveyancer, 
Hkli) :— That, althons-di the conveyancer might, 
to s(.nie (xtent, have acted as the agent of the 
morh; !<.or, he wa^ (qnally or to a greater extt'nt 
tlu- a'.t nt of the C'orpcnation, and the latter nnist 
hv take n to have been a party to what was done. 
MeEu'dn'ti Curators v. IHetermaritzbur/j Cor- 
poratioii,—\l., 209, 221. 



rV. BoRoroH Rates. 

(a) Valuation and Ast^cayincnt, 

Mode of Assessment.] The Mnnicipnlity of 
P. as ;( ssed a rai' for the en uitig year in three 
,'7rad(s. \iz. :— (1) \Vli< ,«• the buil('.in}.'s were of 
ihefnehold value of flOO or more, lid. in tie 
€. (2) AVhere the buildings were undir 1*100, 
and over £50, or where lainls were cultivated, 2d. 
in the £. (H) Unimproved lands at 4d. in the 
£ ; the assessment being in each case on two- 
thirds of the freehold value. C. had pmchascd 
land from the Municipality wl ich had been 
transferred to him, and it lay unenclosed in its 
natural pasture state, and not built on or occu- 
pied, and it was ass-ssed at 4d. in the £. C. 
appeiled under Law 21, 1802, Section lOt), to the 
Resident Magistrate on these groun<ls : (1) That 
there ought to le only one rale on property 
valued according to the same kind of value; (2) 
That if there were m)re than one rate, la; d like 
his should be rated lo the lowest rale, or at least 
not to the highest. The Magistrate allowed the 
appeal on the first ground ; and the cjise now 
came on for review. The Court (Connor, J., 
being the owner 61 the land| and n^t on \h% 
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Benoh) being eqnallj divided in opinion (Hardino, 
C.J., Ming for reversing the Mtigistrate's decision, 
and Phillips, J., for affirming it) declared by 
their order that they declined to reverse the 
decision of the Magistrate, and that the review 
was dismissed accordingly. Mayors i('c, of Pieter- 
maiiUhurg v. Contwry — 2nd December, ltk)3. 

— ^Who Liable.] — Section 101 of the Municipal 
Corporations Law, 1802, provided for an assess- 
ment, the mode and rate of which had to be 
published in the Qiuette, Section 103 enacted 
that the rate should be paid by the occupier of 
the property, or in case there were no occupier, 
then by the owner : — Held, that these provisions 
must be taken to mean that the owner and occu- 
pier in faot, not necessarily those mentioned in 
the Odzette^ had to pay. Pietermaritzburg Cor- 
poration V. Teagiu,—lSllt 196. 

—Sanitary Matters.— See Head V., infra. 

— Ordnance Landt.] — At the date of an original 

Sant of borough lands from the Grown to a 
unioipal Corporation, certain land, surrounded 
by Corporation lands, had been surveyed and 
defined on the diagram as Ordnance property, 
though not actually transferred to the Ordnance 
Department until some months afterwards : — 
Held, That as, at the time of the grant, the limits 
and position of the Ordnance property had been 
agreed upon, and the Crown then being under some 
obligation to convey the land to the Ordnance 
Department, such property was to be taken as 
having been exolud^ from the borough, in anti- 
cipation of its being so conveyed ; and that there- 
fore the Corporation could not levy rates on an 
occupier of part of the Ordnance lands. Semhle^ 
if the Ordnance lands were within the limits of 
the borough, the Corporation could impose rates 
on a tenant, even though the property, when held 
by the landlord, would be exempt. Pietermaritz- 
burg Corporation v. Parker, Wood <£ Co., — II., 
118. 

— Unflnilhed Building] —Unfinished build- 
ings, existing at the time of valuation, though 
not necessarily so at the commencement of 
the Borough year, are rateable as part of the 
•* immovable property " of the Borough (Section 
106, Law 10, 1872). But the valuation, for the 
purpose of assessment, must be confined to what 
is visible at the time of valuation, without refer- 
ence to prospective value. Lamport v. Durban 
Corporation, — ^III. (July), 14. 

— Valuation. — Quabe : Can there be successive 
valuations of the same property throughout the 
year? (Law 19, 1872, Section 107.) Semhle, per 
Connor. C.J., that the valuation cannot be re- 
peated in respect of the same property. lb, 

— Tramway I.] — The lines of a tramway com- 
pany in the public streets of a borough, the rails 
being laid upon plates fixed in a bed of concrete 
and sunk in the soil, are to be regarded as 
visible and corporeal immovable property, liable 
to be rated as such under Section 106 of the 
Municipal Corporations Law, 1872. The enabling 
Law of the Company in question was identical 
tilh the fin^lish Tramway Aot, 88 and 84 Vio., 



c. 78, and, in England, tramways are held liable 
to be rated for the poor. Durban Tramways Co. 
V. Durban Corporation, — V., 87. 

Though a proedial servitude, in the ordinary 
sense of the term, may, as an accession to the 
dominant tenement, be of the character of im- 
movable property, yet such an invisible, incor- 
poreal right is not rateable under the Municipal 
Corporations Law, 1872, though the accession of 
the servitude may increase the value of the 
dominant tenement, and so make it more highly 
rateable than it would have been without the 
servitude, and though the property subject to the 
usufruct may be rateable. A tramway, however, 
is not a servitude, but is visible immovable pro- 
perty, subject to a personal servitude in the 
public to use it, except with flange- wheel or other 
tramway carriages, perhaps also to some servi- 
tude which is an accession to the dominant 
tenement — the road owned by the Corporatioa. 
lb. 

— " Immovable Property.T — The general 
words in the Municipal Corporations Law (19, 
1872K declaring inunovable property liable to be 
ratea, include future unexpected instances of 
immovable property, other than houses and lands* 
though not contemplated when the law was 
framed, lb. 

— Basit of Yaluatlon.]— Where the Borongh 
Magistrate had reduced a valuation based on the 
purchase price, there being evidence of a fall in 
value, the Court declined to alter the Magis- 
trate's decision. Per Wbaoo, J. : The Magis- 
trate's estimate of what was the fair value of 
the property should not be disturbed. Per 
Cadiz, J. : The cost price should not be taken as 
the measure for value. Per Connor, C.J., dis- 
Hentiente: It would be inconvenient to depart 
from the principle that the cost is a fair criterion 
of value. Pietermaritzburg Corporation v. Gr\0in^ 
—v., 337. 

The valuation of rateable property within a 
borough, required to be made by the Town 
Council, in terms of Section 107, Law 19, 1872, 
for the purposes of assessment, is a valuation, by 
competent valuers, of the actual freehold value, 
at the time, of such property. Such assessment 
should not be disturbed by a valuation, made on 
behalf of the owner, wholly on the basis of the 
annual rental derived from the property. [Per 
Wraoo, J., disnentieiUe : The Magistrate, hearing 
an appeal from the borough valuation, acted 
reasonably in adopting the basis of the capitalised 
annual rental, for the purpose of ascertaining the 
freehold value.] Pietermaritzburg Corporation 
V. Owen,—XlU., 1. 

Assessment to meet Sanitary Bxpenset.— 

See Head V. (d) infra. 

—Appeal— " Person AggrleYed.T — A mort- 
gagee has such an interest in the assessment of 
the property mortgaged to him as to allow him 
an app^ therefrom as a ** person aggrieved " by 
the valuation (sec. 109, Law 19, 1872). He might, 
for example, oe seriously aggrieved if the rate 
were so large that the property oould not pay the 
interest on his bond. A purchaser of rateable 
property has also an appealable intereit, even 
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though he have not obtained transfer. Maritz- 
burg Sustentation Fund v. Pietermaritzburg Cor- 
porati<m,—yi., 300. 

— Grounds.] — It is in respect of the mode of 
assessment or valuation that appeals had to be 
made under Section 106 of Law 21, 1862 — not as 
to the names of the owner and occupier. Pieter- 
maritzburg Corporation v. Teague^ — 1871, 196. 



(5) Exemptions. 

PFoperty DeYoted to RelltfloaB, Charitable, 
OF Educational Piu*po8e8.]— Section 110 of the 
Municipal Corporations Law, 1872, provides that 
no rate or assessment shall be imposed upon 
*' anj land held in trust for religious, charitable, 
or educational purposes." Held, that these 
words meant land used for the time being for 
such purposes, and that the exemption did not 
extend to the case of property which had been 
transferred in trust for ecclesiastical purposes, 
but which at the time of demand, was let to, and 
uied by a private tenant. It is not the fact of 
rent being paid by a tenant going to religious 
purposes which exempts from rating, but the 
land itself being held for those purposes. Colenso 
V. Pietermaritzburg Corporation^ — 1878-9, 7. 

A college for girls had been built on land held 
in trust for educational and charitable purposes, 
the profits of the school going to the trust. Held : 
— That such parts of the building as were used 
for boarding and lodging the scholars were not 
exempt from rates under Section 110, Law 19, 
1872. Pietermaritzburg Corporation v. Usher- 
wood,— Y., 336. 

A building in a borough known as the Young 
Mens' Christian Association Hall, was used for 
religious, charitable, educational, or public piu:- 
poses, no private profit being derived therefrom, 
and it had long been regarded as exempted from 
rates. It appeared, however, that the hall had 
also been let out to various societies and persons, 
snch as Philharmonic, Political, and Debating 
Societies and others, the proceeds going towards 
the expenses of the Association. Held, affirming 
the Magistrate's decision, that, on a strict con- 
struction of the exemption clauses, the AsfKKsiation 
was not exempt from rating. As, however, the 
Corporation had long regarded the building as 
exempted, they should not have costs of the 
appeal. Y.M.CA. v. Pietermaritzburg Corporation, 
—VI., 299. 

— GoYemment Property.] —Law 19, 1872, Sec. 
110, exempts from rates all property belonging to 
or in the use or occupation of the Government. 
Section 126 declares that Government property 
within a borough shall not be deemed part thereof, 
save in the case of Crown property occupied by a 
person not a public officer, or by a public officer 
in his private capacity. Held : — That property in 
a borough, owned by the Government but held by 
the Indian Immigration Trust Board, as tenants, 
at an annual rental, was exempted from rating 
under Section 110 of the law, as property belong- 
ing to the Government. Held, however, that th€ 
exception in the 126th Section was not applicable 
to tluB case. Indian Immigration Trust Board v. 
Durban CoiToratum,— IX., 64. 



(c) Recovery of Arrears. 

Payment of Balance.]— Application granted 
for payment to the former owner out of proceeds 
of property sold to satisfy arrear rates, of the 
balance remaining in the Master's hands, subject 
to consent of the purchaser, who had not yet 
received transfer. In re Natal Fire Assurance 
and Trust Company, — I., 201. 

Where unclaimed moneys have been deposited 
in the Treasury under Section 121, Law 19, 1872, 
notice must be given to the Government of an 
application for an order on the Master to pay out. 
In re Hansonius, — XII., 134. 

— Sale of Property.] — The Court cannot order 
the sale of property for unpaid arrear rates under 
Section 121 of the Municipal Corporations Law, 
1872, unless notice be given under Section 119 
within two calendar months after the expiry of a 
year from the date when the rates have become 
due. Pietermaritzburg Corporation v. Scoones 
and others,— TL., 154. 

—Prior Mortgage.]— Law 19, 1872, Section 121, 
gives preference for rates over mortgages not in 
existence at the date of the promulgation of that 
law. Where town property had been sold in 
satisfaction of overdue rates, the purchase price 
being lodged with the Master, it appeared that a 
mortgage bond had been passed over the property 
in 1852. It was, however, doubtful whether any- 
thing was due in respect of the bond. Held : — 
That the claim of the Corporation might be 
satisfied on security being given to the Registrar's 
satisfaction up to the amount realised by the 
property, to abide the result of any action upon 
the bond, brought and concluded within one year. 
Pietermaritzburg Corporation v. Estate Burner — 
Vn., 213. 



(d) Receipts for Rates on Transfer* 

The 'Court will not require a Municipal Cor- 
poration to accept payment of and grant a receipt 
for the last year's rate, for the purposes of transfer, 
there being arrear rates on the property due prior 
to those of the last year and unpaid. Natal 
Land and Colonisation Company v. PietermaritZ' 
burg Corporation, — 1869, 135. 

Proof of Payment on Transfer of Land.— 

See Tbansfeb. 



y. Bights, Powsbs, and Liaexlttixs of Town 
Council. 

(a) Borrowing Powers. Ultra vires, 

A Municipal Corporation having acted vltrn 
vires by exceeding its statutory borrowing powers, 
cannot thereby claim to be released from liability 
to a creditor in respect of debenture bonds, 
unless the bonds are shown on their face to be 
bad. [Per Hardino. C.J.] London and South 
African Bank v. Durban Corporation, — 1869, 11, 
17, 22, 57. 

Where a Municipal Corporation has contracted 
a loan not aathorised by statate, and at Tariano^ 
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with the scope nnd purposes expressed by statute, 
tlie contracts for such loans are illegal and vltra 
rircn. Any contract not in conformity with the 
enabling sialute is deemed prohibited. The fact 
tbat the Corj oration had received the money 
vould not entitle the creditor to recover. [Per 
Coxxoii, J.] lb. 

The contract for such a loan having been 
proved, its tenns could be settled by the Court, 
on the evidence given, in accordance with the 
equities between the parties and the provisions of 
the law. How far these provisions would allow 
of such a pledge need not be considered. The 
bonds being admitted, the plaintiffs were entitled 
to judgmejit. Assuming that the debt was 
illegal in its inception, the loan law gave the 
Corporation jwwer to pay it, the moneys having 
been lent in good faith under the true representa- 
tion that they would be expended for the benefit 
of the burgesses, and would be repaid out of the 
proceeds of the debentures issued under the law. 
The Supreme Court, acting as a Court of Equity 
as well as of law, would compel the Corporation 
to perform their promise. [Per Phillips, J.] lb. 

— Interest.] — Where a Municipal Corporation 
has borrowed under an enabling law limiting the 
rate of interest, they cannot stipulate for a higher 
rate of interest. In the absence of any such legal 
stipulation, 6 per cent, only allowed. Compound 
interest not in any case allowed. [Per Harding, 
C.J.] lb. 

A loan raised by a Municipal Corporation 
otherwise than under a loan law may carry a 
special rate of interest under a valid agreement 
therefor. [Per Phillips, J.] lb. 



(h) Air est of Offenders. Act* of Police. 

By-Laws.] The 74th Sec! ion of the Munici- 
pal C'oi Isolations Law, JH72, enacttd that the 
Town Council •* may give power to the police or 
oilier proper otlieers snmniarily to arrest persons 
contiavmiii;; " ti:t' liorough by-laws. Held: — 
'J'nHt iliis power of sunnnary arrest ought not to 
bp exit ikIkI Io tlie contravention of every by-law, 
but I'lil I'le by-laws to wiiich it was applicable 
should be speeinliy UKMitioned by number or 
otherwise notified. ShiUtr v. PiAcrmariUburg 
Corjun'itlion, — V., 155. 

— Acts of Pol'ce.]— The mere fact tbat Munici- 
pal Corporations are empowered by Law 19, 
ls72. to appoint policemen and other servants 
does not exempt them from liability for the acts 
of tho^e servants done in the employment. 
Jtickxon V. Pietcriimritzburg Corporation^ — VII., 
66. 

By-Laws intra vires.]— ^^kmblk :— Section 55 
of the Municipal Corporations Law, 1872, em- 
powpring the Town Council to make by-laws 
rf^gnlating markets, also authorises the Town 
Council, independently of the general provisions 
as to arrest contained in tlie 74th Section, to 
m>ike by-laws for the arrest of persons contra- 
vening the market regulations. Such last men- 
tioQjed by-laws are therefore not ultra vires of the 
Corporation. lb. 



Culpa.] — Plaintifif had been given into custody 
by the Market Master of a Municipal Corpora- 
tion for contravening the market regulations and 
bre^^h of the peace, on both of which charges he 
was acquitted in the Borough Magistrate's Court. 
Heij):— That the arrest not being justified 
(Connor, C.J., dubitante), and the Corporation 
being liable for the acts of their employes while 
engaged in the employment, the plaintiff was 
entitled to damages. The question of liability 
depended upon the culpa of the Corporation 
ofttcers, not upon the acquittal of the plaintiff- 
Jackson v. Pieterniaritzbtirg Corporatiotif — VII., 
103. 

Arrest— Pleading.— See Plejldino. 

Liability of Police.— See also Abbest. 



(c.) Buildings. 

Unsuitable or Insanitary Building.]— The 

power conferred by Section 64, Law 19, 1872, to 
" regulate " the class and character of buildings 
in the borough, includes the power to suppress 
and prohibit the erection of unsuitable buildings. 
Dttrban Trolley Co. v. Durban Corporation^ — 
XII., 104. 

A municipal by-law provided that no building 
or addition to existing buildings should, after the 
promulgation of the by-law, be commenced in 
the borough, without the consent in writing of 
the Town Council, testified by the Town Sur- 
veyor or other duly appointed officer of the 
borough, on the plan upon which the building 
was to be erected. A carrying company, having 
commenced to erect a stable within the borough, 
the Corporation, being advised that the site was 
unsuitable and that the buildings would create a 
nuisance, refused their permission. Hkld: — 
That the by-law was a valid one, and that no 
building in the borough could be commenced 
without the written consent of the Town Council. 
Held, further, that the Corporation, having on 
the evidence before them, properly withheld 
consent, had rightly obtained an interdict against 
the further erection of the buildings without 
waiting for their occupation and the actual 
creation of a nuisance. lb. 



{d) Nuimnccs. — (See also Nuia.vNCE). 

By-Law.] — A by-law may be passed giving 
retroactive power over nuistvnces. This may be 
done under the general powers of Law 21, 1SG2, 
authorising the Town Council to '* prevent the 
carrying on " of nuisances. Bevan v. E*comht^ 
—1870, 68. 

—Power to Destroy— Ck>mpen6ation.] — By 

Section 50 of Ordinance 1, 1854, the Town 
Council were empowered " to prevent and abate 
nuisances." Hkld (per Connor, J.) : That while 
the Corporation 1 a I power to destroy nuisances 
without giving compensation, so extensive a power 
over individual property should be exercised only 
in the most accurate, formal, and deliberate 
manner. Where, therefore, the destruction of 
damaged rioe, found to be a public nuiBanoe, bad 
been left to the Mayor by meetings of Uie 0>cui^ 
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not having proper authority, and had been carried 
into effect, before obtaining the conviction for a 
nuisance, or the passing of any resolution of the 
Council authorising such destruction, HEriD : — 
That the Corporation were liable in damages 
to the owner of the rice. Ci'oicdcr v. Durban 
Corporation, — Phip. 42. 

— ApproYal of Plan, Ac.]— Applicants moved 
for an interdict restraining a Tramway Company 
from proceeding with the erection of or using 
additions to stables within a borough, on the 
ground of the offensive smell and noise arising 
from the respondents* stable already in use in the 
Slime locality. Held : — That in the absence of 
medical evidence as to the nuisance, and in view 
of the approval by the Corporation of the plan of 
the stables and the system of drainage connected 
therewith, the application failed. Green v. 
Durban Tramwuyn Compnmj, — XII., 178. 

— Riyer Pollution.] — The applicants, who 
claimed to be riparian proprietors, sought to 
obtain an interdict restraining a Municipal Cor- 
poration from polluting the river by depositing 
thernin offensive matter consisting of slops and 
urine. The atfidavits in support of the application 
were characterised by the Court as loose and 
vague; and, it appearing that the evidence did 
not show that a nuisance, public or private, 
either existed or was about to be created, the 
Court refused the application. Goodwill and 
otJters V. Pieterimiritzburg Corporation, — XII., 1G5. 

— Powers of Police.]— A by-law of a Municipal 
Corpor ition provided that *' no person in any 
private phice within the borough shall make any 
noise or disturbance so as to be a public nuisance 
in the neighbourhood of such private place." A 
number of Indians having assembled on private 
property where they were engaged in buying and 
selling produce, were arrested thereon by the 
police and prosecuted under the by-law. It did 
not appear that the noise arising from the buying 
and selling was a " public nuisance in the neigh- 
bourhood " : — Held (Turnbull, J., dissenting) 
that the police were not justified in entering upon 
the premises in order to make arrests under 
Sections 61 and 74 of the Municipal Corporations 
Law, and were therefore liable in nominal 
damages, there being evidence that the premises 
on which the arrests were made had been set 
aside by the Mahomedan community for religious 
and educational purpo-Jes, and that the trespass 
was re^rded as a desecration. Miihnnedan 
MoKqu£ V. Durban Corporation, — XIV., 144. 

—Unhealthy Buildintf— Costs.]— Where the 

Corporation were dealing with a building as 
unhealthy under the mistaken belief that it was 
used as a dwelling house, whereas it appeared 
only to have been used as a storehouse: — Held, 
that the Inspector of Nuisances should be inter- 
dicted from interfering with the building until 
further order. Costs against the Corporation. 
Verachitttj v. Pietermaritzburg Corporation, — HI. 
(March) 3. 

— ^Naisance in By-Street.] — A by-street, laid 
off in 1H4S by the owners of contiguous erven in 
a borough, used as a public thoroughfare since 
about 1»50, and repaired from time to time by 
the Corporation though not transferred to it und jr 



Law 19, 1881, or otherwise : — Held, nevertheless, 
to have been dedicated to the public, and to be a 
" highway " within the provisions of Section 60 
of the Municipal Corporations Law, 1872, setting 
forth the powers of the Town Council in relation 
to nuisances. Hkld, therefore, that the appellant 
had been rightly convicted of leaving his wagon 
on the footpath of such a highway in contraven- 
tion of a borough by-law, such an act being a 
" nuisance " within the (50th Section. Peckcy 
Bro». V. Superintendent of Police, Pietermaritz- 
burg,— VI., 271. 

Sanitary Matters.]— By Section 62, Law 19, 
1872, the Town Council was ** authorised to cause 
the removal of night soil from the premises of 
persons living within the borough, and to require 
all householders from time to #ime to provide,' at 
their own expense, such night soil boxes as shall 
or may be found necessary for such removal." 
The same section enacted that the Council were 
" allowed to supply at the expense of any house- 
holder in default such box or boxes as said house- 
holder ought to have supplied." The Town 
Council had purchased a quantity of pails for the 
n^noval of niglit soil, some of which- pails had 
been sold to barges-^es, but it having been decided 
to distribute them gratis, the purchasers were 
reimbursed. The whole of the expense involved 
wjis included in the general asses^imont, and the 
applicants sought to deJuct from the rates 
demanded of them an amount proportionate, to 
the cost of the pails, but the Council refused to 
agree to the deduction, and the applicants' nara^^s 
were accordingly omitted from the burgess roll, 
from which omission they now appealed. Held, 
that the Council being empowered by Section 106 
of the law to raise rates for any purposes autho- 
rised by law, could impose such rates for the 
expense of removing nig.it soil under Section 62 
above quoted. TUe provision requiring house- 
holders to supply boxes at their own expense 
being permissive and not obligatory, the Council 
could legally levy the rate complained of. Held, 
further, that the Council had power to repay those 
who had bought pails from them and to include 
the payment in the general rate. Per Connou, 
C.J.:— The Court does not hold that if a rate ia 
illegal, burgesses are compelled to pay it. Topham 
BroH. V. Picterinxritzburg Corporation, — VI., 192. 



(e) Licenses. — (See also Intodcatino Liquobs.) 

Hawker.] —Section 71, Law 19, 1872, exempts 
from a hawker's license peisons hawking goods 
"manufactured by the vendor." Help :— That 
the jwtual seller, if a servant of the owner of the 
goods, was not the " vendor," the vendor being 
the person whose property was sold. Helu, 
therefore, that when a confectioner employed a 
SLirvant to hawk his wares, no license as a hawker 
could be required either from the manufacturer 
or from his servant. Superintendent of Police, 
Pieterinuritzburg v. Maree, — VII., 57. 

—By-Laws ultra vires.]— The 71st Section of 
the Municipal Corporations Law, 1872, enacted 
that " The Council is further empowered to make 
regulations with respect to persons hawking 
within the borough goods, wares, and merchan- 
dise (not including milk, fish, poultry, or garden 
produQc, or goovls auwulafCtured by thQ v^ador), 
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and imposing a license duty npon such persons." 
The 74th Section of the same Law empowered 
the Gooncil to make '* all such by-laws as to 
them shall seem meet for the more effectual 
exercise of the powers .... hereby given, 
and for the good rule and government of the 
borough.*' The 75th Section of the same Law 
prohibited the passing of any by-law repugnant 
to that law. Held : — That the powers conferred 
on the Town Council must be taken as restricted 
to by-laws not only *'for the good rule and 
government of the borough," but also " for the 
more effectual exercise of the powers," &c., given 
by the Municipal Corporations Law. Held, 
therefore, that the Council were not authorised to 
make a by-law requiring hawkers of milk, fish, 
and the other articles excepted by the 71st Sec- 
tion, to take out a license, or providing for the 
registration of hawkers of the excepted articles, 
such a by-law being impliedly repugnant to the 
71st Section of the Law, and, therefore, ultra 
vires. Slatter v. Pietertnaritzburg Corvoratiant— 
v., 155. 

Stamii Duties.]— Section 71 of the Municipal 
Corporations Law, 1872, enables the Town 
Council to issue certain licenses, including those 
to retail liquor dealers, the right to issue and 
receive the charges for such licenses being also 
preserved to the Corporation by the License and 
Stamp Law, 1885, Section 1 :— Held, that this 
did not interfere with the right of the (Govern- 
ment to impose, in respect of such licenses, the 
stamp duties chargeable under the License and 
Stamp Law, 1885. The contention being raised 
that, the Government having agreed to hand over 
licenses to the Corporation on the latter taking 
over the police, it was sufficient if the amount of 
the Corporation license were paid, setnble, that 
the Legislature could not part with its powers in 
this way. Howes v. Clerk of the Peace,— VI., 198. 

Re^ationt for Licenses.]— A Monioipal 
Corporation in making regulations with respect 
to licenses and fixing the price thereof, under 
Section 71, Law 19, 1872, must do so by means 
of by-laws, to be passed and confirmed in the 
usual way. Pietermaritzhurg Corporation v. 
Victoria Ciu6,— 1874, 74. 

Club License.— See Club. 



(/) Liability. 

In Oeneral.]— Where a Municipal Corpora- 
tion has been established by a statute, which 
confers upon it powers and vests it with property, 
such property, unless otherwise clearly expressed 
in the statute, is liable in respect of damage 
occassioned to others by circumstances incidental 
to the exercise of such powers. Lance v. Pieter- 
maritzburg Corporation, — II., 96. 

The liability of a Corporation created by 
statute must be determined upon a true inter- 
pretation of the statute under which it is created. 
In the absence of anything to show a contrary 
intention, the Legislature must be taken to mean 
that a body the creation of statute shall have the 
same duties, and its funds shall be subject to the 
same liabilities as the general law imposes on a 
private penoa doing the same thing. The 



liability for an omission to do something depends 
entirely on the extent to which a duty is imposed 
to cause a thing to be done. Durban Corporation 
V. MarsfiaU,—XU., 30. 

To Keep Streets, ftc^ in Repair and Free 
fW>ni Obstructions.] — In an action against a 
Municipal Corporation for damages sustained by 
an individual, through the alleged negligent dis- 
repair of a street within the Borough, Held, on 
exceptions, that the mere fact of a body being a 
Municipality under statute did not prevent its 
being liable to an action for damages so sustained. 
Lance v. Pietemiaritzburg Corporation, — H., 96. 

In an action against a Municipal Corporation, 
for damages sustained by an individual through 
the alleged negligent disrepair of a street within 
the borough. Held : — That as the Municipality 
invited the public to use the streets for the ordi- 
nary purposes of business and life, and as they 
recovered rates from the houses served by the 
streets, such an invitation to use had to be re- 
garded as creating a liability for damage occa- 
sioned by the negligent disrepair of a street. 
There is no distinction, as regards the duty ajod 
liability of the Corporation, between nonfeasanoe 
and misfeasance, except perhaps that under our 
law culpa levisHma would not be sufficient to 
establish the former. lb. 

A builder, using temporarily a portion of the 
public street opposite to his work, in a municipal 
borough, stacked bricks thereon, without having 
received permission to use the road for that 
purpose. No hoarding or other protection was 
erected, nor was a light placed at the obstruction, 
which remained on the roadway, to a greater or 
less extent, for some weeks. It was not shown 
that the Corporation knew or ought to have 
known of the fact that the obstruction existed by 
night, and they had not given permission for the 
deposit of the materials on the street. A vehicle 
being driven along the street after dark came into 
contact with the bricks and was upset, causing 
injury to the occupant, who sued the Corporation 
for damages. Held : — That the duty of removing 
the obstruction not being imposed upon the Cor- 
poration either by statute or common law, the 
action could not be maintained, nor could the 
Corporation be indicted for sufifering the bricks to 
remain on the road. Durban Corporation v. 
MarshaU,-^!!., 30. 

The fact of a public road being allowed by a 
Municipal Corporation to be in a bad state of 
repair is not sufficient to impose liability upon Uie 
Corporation in respect of an accident not directly 
caused by the bad state of the road. Plaintiffs 
horse was injured through stumbling on a loose 
stone lying on the road while being led round 
some holes in the roadway. It appeared that the 
accident could have been avoided, by the exercise 
of due diligence on the part of the person leading 
the horse. Held : — That the Corporation was not 
liable in damages. Nicolson v. Durban Cor 
poration,—XIV., 143. 

— Borstintf of Dam.]— A Municipal Corporation 
had erected a dam of sods and earth with the 
object of protecting the town from flood. On the 
occasion of a heavy storm, the dam, being defee 
tive in ooostruotloo, burst, and water fiewing 
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throogh the breaohes, destroyed plaiotiff*s hoose, 
the walla of which, bailt o( unburnt bricks, sub- 
sided and fell : — Held, that the Corporation was 
liable to the owner, though the damages had to 
be reduced in consideration of the defective 
oonstniotion of the plaintiff's house and its situa- 
tion in the direct line of natural dr.iinage. Held, 
farther, that the stonn causing the flood, being 
a matter of frequent ooourreDoe, could not be 
regarded as an actus Dei or a cams fortuitm ; 
nor did the faulty construction of the house con- 
stitate contributory negligence in the ordinary 
sense of the term. Dowsett v. Pietermaritzburg 
Coi7>omtioii,— Vm, 170. 

— ^Plaintiff, in crossing a street at night, fell into 
an open and unprotected hole, not indicated, 
about three feet deep and close to the footpath, 
he being unaware of its existence : — Held, that 
the Corporation was liable for the negligent non- 
repair of the street. Lanee v. PietemiarUzburg 
Corporationy — II., 96. 

The plaintiff in crossing a street in a borough 
fell into an open gutter or side drain and sustained 
injary. He had frequently crossed at the same 
place, and had done so in safety shortly before 
the accident. It did not appear that the drain 
was imperfectly or dangerously constructed, while 
there was evidence that a lamp had been placed 
within five feet of the spot. Held, (Connor, C.J., 
dissenting) : That the Corporation was not liable. 
The drains being known to exist it was the duty 
of those ^ing the footpaths to be careful how 
they stepped on and off the roadway, and the 
plaintiff, having omitted to take such due pre- 
cautions, could not recover damages. \_PeT 
CoNNOB, C.J., disnenUente : The Corporation had 
to be regarded as inviting the public to cross the 
streets at crossing places, and was therefore 
bound to see that they were free from causes of 
danger. As the auestions of contributory 
negligence and the dangerousness of the place 
depended on matters of fact upon which the 
Conrt below had found in favour of the plaintiff, 
the Supreme Court should hesitate to disturb that 
decision.] PieUrmaritzburg Corporation v. Jefi'eU, 
—XI., 65. 

Law 19, 1872, Section 62, gives a Town Council 
" power and authority to make roads and streets 
within the limits of the borough and to keep the 
same in repair." Section 60 authorises the 
Council to prevent or abate nuisances, and in 
particular the obstruction of any highway. To 
carry out the provisions of the 60th Section, a 
by-law was passed empowering the Corporation 
to grant permission to deposit building materials 
on a portion of the street, on condition that 
hoardings were put up and lights kept burning at 
night, insufficiency of hoarding or lighting being 
declared a contravention of the by-law. Held : — 
That the Corporation were not liable for an 
accident caused by a heap of bricks left without 
permission by a builder on the roadway and not 
lighted or protected by hoarding, the Corporation 
not being empowered to remove obstructions 
except by action in the Courts, Held, further, 
that there was no breach of duty by reason of the 
Corporation having omitted to take proceedings 
against the person causing the obstruction. (Lance 
▼. Corporation, 2, N.Jj.R., 96 distinguished). 
Purban Carforafion v, ^ttr»*aW,--jm., 30, 



—Expense of Altering Namei of Streeti.)—- 

On an application by a Municipal Corporation 
for an order authorising the Surveyor General to 
alter the names of oertaip streets in a borough. 
Held :— That the application should be granted 
upon condition that the Corporation would defray 
the expense of any alteration thereby rendered 
necessary in the diagrams of existing properties. 
In re Durban C'or^ruf ion,— XII., 280. 



(g) By-Lawi, (See also other sub-titles). 

Ultra Yirei.] — Promulgation and confirmation 
of a by-law does not give it the force of law if 
ultra vires of the enabling statute. Crowder v. 
Durban Corporation^ — Phip. 22. 

The Court will not decide as to the validity or 
otherwise of a borough by-law on an application 
by way of motion, though, SembUy it may do so 
on appeal from a conviction. Durban Trolley 
Company v. Durban Corporation^ — XI., 297. 

Proseontion.] — The solicitor to a Corporation 
may be made tne prosecutor in a by-law case. 
Bevan v. Escombe,—lS10, 68. 

The Superintendent of Police is not empowered 
under Section 74 of the Municipal Corporations 
Law, 1872, to prosecute in criminal cases such as 
assaults, even though assault has been made an 
offence by a borough by-law, such a by-law being 
ultra vires of Section 60 of the law. Superintend 
dent of Police, Pietermaritzburg, v. Tyrrell,— 1\,, 
24. 

That 74th Section of Law 19, 1872, empoweni 
the Superintendent of Police of any borough, or 
other person appointed by the Council, at his own 
instance, and without obtaining permission or 
certificate from the Attorney General, to prosecute 
in the Resident Magistrate's Court in the borough 
for all contraventions of the Borough By-laws, 
Held :— That it was not necessary for the Super- 
intendent to have or produce any deputation or 
authority from the Council for the purpose of 
such prosecution. Superintendent of Police, 
Durban v. Kattenburg,^-KIJl., 148. 

Levy for Fine.]— A Municipal Corporation hat 
the rignt to levy in execution for the amount of a 
fine imposed for breach of a borough by-law. 
The defendant, if in default, may be imprisoned. 
Btvan V. Durban Corporation, — 1870, 98. 

Liquor and Licensing By- Lawt--Contra- 

Tentiona. — Bee I^ToxICATINo Liquor. 

Interrretation— ^Harbouring'* Conttablet.] 

— Appellant was convicted of contravening a 
borough by-law which was in the following 
words :—'*iVo/)frKon shall harbour or serve uith 
intoxicativy liquor any borough constable when on 
duty.'' The evidence showed that two constables 
had been found at night sleeping in a back room 
in appellant's house, while he was asleep in a 
front room. Held:— That the words coupled 
with ** harbour " in the by-law showed that know- 
ledge or intention were necessary to constitute 
the offence of harbouring ; and that, therefore, the 
appellant had been wrongly convicted. As, how- 
ever, th^re hiul been carelesea^t QPst^sbQalcl 



Digitized by VjOOQiC 



527 



MUNICIPAL COEPORATION. 



5^ 



not be given. XJmhlcmgo v. Superintendent of 
Police^ Fitiermaritzbitrg, — X., 131. 

Validity of.]— The validity of a by-law in 
respect of its im\ inj? been passed by a necessary 
niajpr^ty and coiirtrnied by tlie Lieut. -Governor, is 
not a qut'Stion which Ciin be raised in review, the 
objection not having been taken in the Court 
below, litvan v. A'scufft/n',— 1870, 68. 

Reasonablenegg or otherwise.]— A by-law 
beinf( within the statute, the question of its 
reasonableness does not arise, lb. 

Confirmation.] — The 75th Section of the 
Municipal Coipumtions Law, 1872, enacted that 
no by-laws should be of any force until they had 
l»een eoiilinn d Ity the Lieut. -Governor. Held: 
That llie (Jo\tin()r is not required by this section 
to coil firm all liy-hiws merely from their not 
beinj^' rv'pu^niitnt to the provisions of that law. 
iiUtttt r V. l'i> ttnuiirltihurg Corjumition, — V., 155. 

All by-laws, includinpf market regulations under 
Section 55, Law 19, 1.S72, require the Governor's 
confirmation before coming into force. Jackxon 
V. JHclennaiit .hui'ff Corporation, — VIL, 163. 

By-Law as to Costs.]— A Municipal Corpora- 
tion ha^ no power to make a by-law empowering 
a Magistrate to give costs against a person con- 
victed under a bv-law of the Corporation. Ikvan 
V. A'«com/>t',— 1S70, G8. 



(/*) Town Landx. 

Judicial Sale.] — The power given to a Town 
Council to accept mortgage bonds for the pur- 
chase price of Municipal lands also confers upon 
the Council the usual powers of a mortgagee, in- 
cluding that of buying back such lands so mort- 
gaged when sold under judicial process. Pieter- 
maritzburg Corporation v. Wade's Executors^ — 
Xm., 65. 

Water Rights.]— In the year 1858, B. obtained 
leave from the Corporation of P. to make some 
bricks on a part of their town lands, and in 
December, 1858, he applied for a lease for twenty- 
one acres. He was informed that the lease would 
have to be put up to public competition. On the 
10th February, 1869, the Corporation wrote to 
permit H. to lead out water to his brick mill, the 
Corporation reserving power to itself to restrict 
the use of water if required for the public service. 
The land was surveyed in May, 1869, and the 
lease was subsequently put up for competition, 
and knocked down to R. at the upset price of 
£4 lOs. a year. The lease was executed on the 
11th July, isjiO, and contained a provision for 
the Corporation paying for the buildings on the 
land, at the expiration of the lease, one-half 
their value, not exceeding £300. The lease did 
not mention anything of a servitude for a water- 
course, but the diagram showed on it the position 
of the water-course then already constructed by 
It. In November, 1862, R. applied to the Cor- 
poration to sell the absolute interest in the land. 
In March, 18(33, the Corporation agreed to set it 
up for sale at the upset price of £7 per acre — the 
buildings to be valued, .and the Corporation ap- 
pointing H. as their valuer ; B. appointing F. as 



his. H. and F. valued the machinery of the mill 
as well as the buildings, but H. in his schedule 
specified the several items of his valuation. The 
sale was then fixed for 23rd May, the Corporation 
requiring that K. should cancel his lease before 
the sale, and inviting him to make suggestions 
as to precautions for his safety in case he was 
out-bid at the sale. A notice of the intended sale 
was advertised in reference to this and other lots 
for 23rd May. Three acres of R.'s land, with his 
house on it, was advertised as one lot, the 
purchaser to pay £300 odd for the buildings ; and 
in another lot were two acres and the mill, the 
purchaser to pay £200 odd for the buildings and 
machinery. The payments to be by a certain 
proportion in cash, and the remainder at six, 
twelve, and eighteen months. On the 22nd May, 
K. handed in his " conditions," by which the lease 
was to be cancelled on the land being set up, and 
on a written undertaking of the Mayor. The 
three acres, and the two acres, and the buildings 
were to be set up as one lot, and the payment 
was to be in cash or by bills of the Corporation. 
On attending at the town hall with these con- 
ditions, he tound a meeting of the Corporation 
just concluding, and he \sas shown their resolu- 
tions by which tire lea.^e was to be cancelled two 
hours before the sale -the payment was to be as . 
in notice oi sale. Tlie water in the water-course 
was to be cut off lor twenty-four hours, and 
forty-eight hours alter the sale, and the provision 
in the lease, as to the rij^ht of the Corporation to 
tile buildings, was to bt carried out, and it was 
to be entitled in the cancellation of the lease to 
the amount of the valuations, less £300. R. 
refused to accept these terms, and the lots were 
withdrawn by the Corporation from the sale. On 
the 21st May, in the morning, the dam, which 
extended from the opi)Osite side of the stream 
from ll.'s land, five or six feet into the stream, 
and so turned sulficient water into the water- 
course, was levelled by order of tlie Corporation. 
By the afternoon of the same day R.'s man had 
built the dam up again as before. On the 23rd, 
by order of the Corporation and after the sale of 
R.'s land was put an end to, the dam .was again 
levelled, to cut off the water for twenty-four 
hours. It appeared, from the evidence, that R. 
built the dam up again in about ten days after 
this, and that the water flowed as usual in the 
course for several months, but that the dam was 
afterwards carried away by a flood. R. brought 
this action to have the agreement of the Cor- 
poration to set up his land for sale enforced, or 
for £2,000 damages in lieu thereof, for £250 
damages for the delay in performing the agree- 
ment, and for £1,000 damages for injury by the 
trespass as to the water-course and the damages 
to R.'s title to it. The defence was that tlie 
proposed sale was on conditions which R. refustd 
to comply with, and that R. had no right to a 
servitude of the water-course, and that water was 
cut off for forty-eight hours because he claimed 
that right, and that there was no trespass as the 
dam was not R.'s land. The Court (Phillips. J., 
dissenting) gave judgment for the Corporation 
without costs. Per Phillips, J. : There was a 
concluded agreement by the Corpoi-ation to set up 
for sale, and they had occasioned it^ failure by 
an unwarrantable condiiion as lo tlie value of the 
macliinery, and there was also a right in li. to 
the water-course according to the letter of 9th 
February, 1859. Per Cok2$ob, J, : The agreement 
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to set np for sale was not a complete one, as 
more than one important lUjUler was left un- 
settled, and K,\s condilions on the sale were 
dirvcily opposed to the noliee of sale published 
st'veral days previously, and K. had, himself, 
occajjoiu'd the Imilditi'-'s and machinery to be 
confounded toj^'ether in ihe valuation. Also, that 
there was no servitude of the water-course created. 
That the permission of 9Lh February, 1859, was 
in reference to a temporary state of things, 
before there was any certainty as to the lease, and 
that the leasee had, as a purchaser of the freehold 
would have had, to dejM'nd upon the permission, 
from time to time, of the Corporation as to the 
water-course. Per Mkllkii, J.: The agieement 
for the Silk* was not coni|)leied, and there was no 
servitude created as to the water-course, llyder 
V. Mtiffor and Curjjunition of I'UUrmarUzlmrtj, — 
May aoth, 18G4. 



(t) Water Supply. 

Use by Burgesses.] — Applicant prayed for an 

order iulcrdiclinj^' the Corporation from cutting 
off bis water, supplied from the mains to hispre- 
mis( s for the pmpo-es of his machiner}'. Ho 
hud b«en allo\v( d to take \Natcr at a si)ecitied 
ritie, sulijtct lo In-lau's Ji^ulaiinj^ measurement 
i)y meter. On his refusing' to pay, the Corpora- 
tion cut off the supply. The former by-laws had 
been repealed, and thosc^ now in force did not 
contain the clause conccrninj^' meters and a charge 
for water, while the enablinj? Law itself (19, 
ls7*2. Section 52) did not cxpiesNly authorise a 
chjii;:e fur water supplied throu^'h pipes. The 
apjilitvuU contended that the other persons using 
w.ii( r for ;,'ardon piu poses were allowed to do so 
fie- of ch;ir;te:- IIkld, that, while the Corpora- 
t;o!i as ih(; ji<liniiii-;lrators of the borough funds 
and property, had to be governed by rules of 
eqiialitv in charges upon the burgesses, yet, as 
such adniini-lrators, they hml a discretion, and 
mij;ht be justified in distinguishing between water 
used for gardins and that used for engines. As 
the original permission was clearly revocable, and 
the water was offered at a reasonable charge, 
the interdict should be refused, but, the Court 
not being satistieil that there had been the re- 
quisite equality, without prejudice to further pro- 
ceedings. Gcekie v. IHeterinaritzburg Corpora- 
tion,— Y,, 94. 

Fire Engine.]— By Section 64, Law 19, 1872, 

a Corporation was allowed to charge £5 for the 
necc-ssary use of their fire engine, to be recover- 
able from the occupier of the building on fire, 
and failing payment by the occupier, from the 
proprietor. Law 47, l-SSl, Section 2, empowered 
the Town Council '* lo make and frame a tariff 
of charges by which the supply of water by 
wat*-r-leadings" for other than domestic pur- 
p'jsts, should be re.L'ulated. Section 3 of the 
Fame Law gave power to make by-laws " neoes- 
f^ry for giving elTect to the provisions of this 
Law," subject to the approval of the Governor. 
Hkld : — That the CorpcuMtion could not enforce 
airainst an insurance company a charge of £5, 
i eluded in a tariff puiporting to be issued under 
S«'C'ion 2. Law 47. 1><S4. inasmuch as such tariff 
C'juM oniy be vaiiuiii* ii bv a i»y-liiw passed under 
BecLion i and a^iproved by the Governor ; the 
charge against insurance oompanies was, how- 



ever, ultra rireit, in that 
Section 54, under which 
the occupier or owner, 
guishing a fire does not 
Ijaw 47. l^sl, the term 
inapplicable to tire en; 
Corporntion v. JArcrpool 
Insurance Co., — VI., 160, 



it varied Law 19, 1872, 

liability was imposed on 
Water used for extin- 

come within Section 2, 
• water-leadings " being 
ines. Pit'trrmaiHtthurff 

and London and Globe 



(j) Dismissal of Policeman, 

The fact that the Superintendent of Police had 
condoned misconduct on the part of a policeman 
will not in any way restrain the power of summary 
dismissal vested in the Mayor and Council by a 
valid by-law. [Williams, J., di:*>entirnte, on the 
ground that dismissal under the by-law required 
to be summary, which was not the present case.] 
Welilon V. Pietcrmaritzburg Curporation, — III. 
(July), 33. 

VI. Markets. 

Right to Detain Goods.]— A Municipal Cor- 
poration has no right to remove and detain the 
goods of an auctioneer, on the ground that such 
goods are being sold upon the public market 
place without the sanction of the Corporation. 
(Per Cope, J.) MoritAmnj Auction Co. v. Pieter- 
maritzburg Corporation^ — 18G7, 100. 

ExclnsiYe Right of Market.]— Several far- 
mers, who had usually sent their produce for sale 
in the market of a Municipal Corporation, being 
dissatisfied with an increased scale of nnirket 
dues, entered into an agreement with the respon- 
dent, a duly licensed auctioneer, under which 
they were to send to him, for sale by auction in 
the borough, all their produce and tire\vt)od not 
sold privately, binding themselves not to employ 
the Corporation Market-master until the rates 
had been reduced. The Corporation thereupon 
moved for a perpetual interdict restraining the 
respondent and others from selling. Held: — 
That the applicants were entitled to the relief 
sought, inasmuch as the holding of markets 
being a matter which had to be authorisecthy 
superior authority, a private individual did not 
possess such right of sale ; and that, when the 
sovereign authority had enabled a Municipality to 
establish a market in its borough, the Municipal 
authorities could object to the disturbance of that 
right by any unauthorised person. (The autho- 
rities collected.) Pieteniuiritzburg Corporation v. 
Lwter,— X., 36, 



Vn. Actions by and Against Corporation. 

Conduct of Case.] — "Where various circum- 
stances prevented a Coi-poration from obtaining 
an attorney in whom they had confidence, Heu) : 
— That the Corporation might conduct their own 
cases as attorneys, the Mayor alone appearing as 
counsel. Picteniuiril:buri/ Corporationv. Wagner ; 
the same v. Pistoriu^^ — Phip. 37. 

Power of Attorney— Seal.]— It is not neces- 
sary that the power of attorney to institute an 
action by a Municipal Corporation should be 
under the Corporate seal. Durban Corporation 
y. Feterten and another,— YU*, IW, 
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Bzeeiitioii Againgt]— Exeotition authorised 
against movable property of a Municipal Cor- 
poration on security being given. But the Court 
will not authorise the attachment of any part of 
the Borough Fund, allocated for purposes specially 
mentioned in the Municipal Corporations Law 
and necessary for carrying on the working of the 
Corporation. Nor of the borough fire engine, the 
Town Office and Police Station furniture, or 
other property requisite for carry ng on the pur- 
poses of the Corporation as defined by law. 
London and South African Bank v. Durban Cor- 
poration,— 1SQ9, 100, 108. 

Appeal to Priv^ Counoil— Security.]— The 

nature of the security to be given by a Municipal 
Corporation appellant, and in respect of stay of 
execution, settled by the Court. A Corporation 
being capable of being sued has the right of 
appeal and can therefore give a security bond in 
oonnection with such an appeal. Id., — 119. 

Proteotion given to at an Infant— See 
MoBTOAOE Bond. Ignorance of Law. 



YIII. Othbb Mattebs. 

Landt Taken for Public Purpoiet.]— The 

assessment by a Magistrate of the value of land 
taken by a Municipal Corporation for public 
purposes (Law 19, 1872, Section 52), is a distinct 
matter from a valuation of the growins crops 
previously made and agreed upon, which, how- 
ever, would be binding on the Corporation, apart 
from the question of compensation for land. 
Craig v. Pietermaritzhurg Corporation, — II., 126. 



IX. PiSTKRMAiuTZBUBO CORPORATION (Private Law 
of 1866). — See Pibterhabitzbubo. 



NATAL BANK. 

iMne of New Scrip— Becority.]— Order made, 
authorising the Natal Bank to issue new scrip, on 
the applicant giving security to the bank against 
any claim which might be made in connection 
with the original shares, which had been lost. 
In re Moodiey—Ul, (Sept.) 9. 

It is reasonable that the bank should require 
security upon the issue of new scrip, there being 
no authority requiring them to issue certified 
copies. Foley's Trustees v. Natal Bank, — IV., 26. 

Shares— Sale and Pledge.]— A. pledged to B. 
Natal Bank shares, the bank having knowledge 
of the pledge. A. having overdrawn his account, 
became a lunatic, and ceased to operate thereon, 
and the bank made regular charges of interest and 
compound interest, against which they set off 
dividends accruing on the shares, Held : — That 
notice of pledge to the bank did not render the 
same valid. As the Natal Bank Law prohibited, 
conditionally, tranfer of shares unless with certain 
forms, and as pledging must be deemed forbidden 
where selling is forbidden, the pledge was not 
valid as betvree^ th9 bcMik and the shareholder. 
lb. 



Shares— Timnifep by Executor.— See Ezbcd- 

TOB. 



NATAL OOYERNMENT RAIL- 
WAYS.— See Railway. 



NATAL MOUNTED POLICE.-See 

Police. 



NATAL RAILWAY COMPANY. 

See CoMPAKT. 



NATIVE. 

I. Status m Law. 
n. Native Law. 

1. Courts, 

2. Offences. 

m. COMTBACTS to SuPPLT LaBOUB. 

IV. Otheb Mattebs. 

I. Status m Law. 

Marriage— Divorce.]— Pro Deo case for a 
divorce between two natives married by an 
American missionary. When the case came oo 
for trial, counsel applied that the attorney for 
plaintiffs should be discharged from the order to 
proceed in the case, and should be allowed to 
withdraw the record, on the ground that since the 
certificate had been given, he had ascertained 
that in consequence of Ordinance No. 8, 1849, 
this Court had no jurisdiction. The Coort 
granted the latter part of the application. 
Uniakubeni v. Umakaheni, — 6th January, 1863. 

—Damages — Costs.] -— Natives married by 
Christian rites under Law 46, 1887, and not 
exempted from Native Law, though brought 
under the ordinary law as to divorce and o^er 
matrimonial relief, remain subject to Natixe 
Law as regards their personal property, and can- 
not sue for and recover damages against a co-re- 
spondent in an action in the Supreme Court for 
divorce. But though the Court has no jurisdic- 
tion over a co-respondent, in respect of damagWf 
it jnskjf in di»inis»ing the iMtipn a^aioit |u|b, 
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where he had not objected to the jarisdiction, 
refuse him his costs on account of his misconduct 
with defendant. Nomanya v. Nanuixoki and 
ojwtAirr,— XrV., 167. 

Natives having been married by Christian 
rites, the husband obtained an order of divorce 
against the wife in the Court of an Administrator 
of Native Law, on the ground of desertion. In 
a subsequent action by the husband, in the 
Supreme Court, for a divorce on the ground of 
the wife's adultery committed after the Adminis- 
trator's order, Held: — That although the sup- 
posed divorce by the Administrator was invalid 
under Section 12, Law 46, 1887— the parties 
having been married by Christian rites — and 
that, therefore, upon proof of adultery, there 
should be a decree of divorce — yet, inasmuch as 
the defendant believed that she had been legally 
divorced, costs should not be given against her. 
lb. 

— Bvidenee of Marriage.]— The Court will 
assume that the proper formalities were observed 
at a native Christian marriage of which a certifi- 
cate is produoed in evidence. lb, 

InMlvency.] — (See also iNsoLVENct.) The 
poperty of a native being under Native Law, who 
has surrendered his estate as insolvent, has to be 
dealt with under the Insolvency Law, and not 
under Native Law. Any right which a native 
may have, as a father, over the whole of his son's 
property, does not pass to the trustee of the son's 
insolvency, who is not, as such, made the head of 
the kraal. Shumayelo^f Trustee v. Shumayelo^ — 

vn., 100. 

Property in General.]— Natives, quA natives, 
in matters as between themselves and their 
estates are, not within the province of the Supreme 
Court In re Carriaje^—^.^ 165. 

Municipal RitfhtB.] — A native may be placed 
on the Burgess Koll of a Municipal Corporation, 
if he poBsess the necessary property qualification. 
Tmnge v. Corporation of Pietermaritzburg, — II., 
221. 

As l^ Law 11, 1865, the attention of the Legis- 
lature had been directed to the necessity of re- 
stricting the voting rights of natives, as regards 
the general electoral franchise, so the fact of 
there being no such provision in the Municipal 
Corporations Law, must be taken that it was not 
desired to exclude natives from the Burgess Roll. 
This view is confirmed by the fact that Indians 
and others are placed on the Burgess Boll. lb. 

letions with European— Law Applicable.] 

—Native Law is not applicable to a question 
between a native and a white man, as to which 
the ordinary laws of the Colony must prevail. 
Bwhoff V. Utu)gabade,—U,y 217. 

—Landlord and Tenant— See Landlord and 
Tenant. 

Definition of NatiTe— Law 22, 1878.]— See 

ISTOZICATINO LiQUOB. 

Act of State— Remedy.]— A civil action is 
not maintftlnftbie iu Uie Supreme Court by a 



native subject to native law, against an Adminis- 
trator of Native Law, for damages for wrongful 
imprisonment in respect of proceedings in the 
nature of matters of State exercise of the Supreme 
Chief's autocracy over the native population. 
Kuinalo v. Moodier — I., 17. 



II. Native Law. 

1. Courts. 

(a) Jurisdiction. 

Appeal.] — (See also Appeal^. Application 
for leave under Bule 10 to sue tne Lt. -Governor 
and a Magistrate as Supreme Chief, to show 
cause why certain proceedings should not be set 
aside as illegal — refused by the Court, costs being 
reserved. Per Phillips, J. : No appeal lay from 
the Native Court. In re MosJieshwe^ — 1867, 184. 

Where the Governor, as Supreme Chief, having 
ratified and confirmed the decision of his pre- 
decessor appointing the heir of a deceased native 
Chief and Chief of a tribe, declaring, however, 
that the decision did not affect questions of 
property, such questions being dealt with by 
proper judicial Courts, the Native High Court had 
accordingly entertained and 'decided the question 
of ownership or the succession to property claimed 
by plaintiff, without reference to the powers or 
rights of the Chief, Held: — That inasmuch as 
the Governor had not adjudicated on the question 
of property, the Native High Court, and the 
Native Court of Appeal a£Srming its decision, had 
not exceeded their jurisdiction and ought not to 
be prohibited from carrying out their judgments. 
Qiqa v. DhUmganet—XU., 291. 

—From Adminittrator of Native Law.]— The 

remedy in respect of proceedings in the Court of 
an Administrator of Native Law is by appeal to 
the Native High Court. A civil action in respect 
of such proceedings is not maintainable in the 
Supreme Court. Kumalo v. Moodie^ — I., 17. 

Rolei of Adminiitrators' Courts.]— Bules of 
procedure and conduct of business in Courts of 
Administrators of Native Law (28th February, 
1879), purporting to have been passed by the 
Supreme Chief under Section 13 of the Native 
Administration Law, No. 26, 1875, are inoperative, 
there being no authority given to the Supreme 
Chief under that law to make such rules. lb. 

Administrator's Criminal Jurisdiction.]- An 

Administrator of Native Law convicted a native 
charged under Section 5 of the Code, and in terms 
of a letter of instructions from the Secretary for 
Native Affairs of the 5th October, 1869, with 
*♦ adultery or a like infidelity " by having illicit 
intercourse with an unmarried native woman : — 
Held, that under Law 21, 1878, by which the 
Administrator derived his criminal jurisdiction, 
he had no power to inflict whipping ; nor, unless 
the special jurisdiction of that law had been con- 
ferred on him by the Governor, could he try the 
case. Umpiffo v. Clerk of the Peace,— V., 326. 

Appeal to Native Hi^ Court—In Criminal 

Cases.— See AppjEAL, 
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(6) Itefn'ence to Native Courts on Question of 
Native Law. 

In an appeal from a Magistrate's judgment on 
a question of the ownership of property and the 
liability of a native under native law for the debt 
of his deceased father, and other questions of 
property involving native law, Held : — That the 
case should be referred to the Native Ck>urt of 
Appeal as a branch of the Supreme Court, upon 
questions framed by the Supreme Court. Galeka 
V. TheS}ienff—yJl.,Ul. 



2. Offence*, 



(a) Abduction. 



Abduction appears to have been a crime punish- 
able, under Native Law, by death. l\'r Wilvoo, 
J. : Can abdu'jtiaii be said to be an offence under 
Native Law when it is not mentioned in the 
Code? Where aMuarried native woman eloped 
with appellant, because, as she said, her husband 
had thrown her over, no force or persuasion, on 
the part of the man, being proved. Held: — 
(recognising apparently the jurisdiction of the 
Administrator of Native Law who had tried the 
case) That under the circumstances, the appel- 
lant's term of imprisonment should be reduced. 
Per Cadiz, J., dis:<rutiente : Tliere had been no 
abduction. If there had be?n abduction, it was a 
crime punishable by death, and therefore not one 
within the jurisdiction of the lower Court. 
Noinbuda v. Clerk of the Peace,— VI,, 83. 



{h) ** Adultery or like Infidelity:' 

The offence indicated by the words ** a<lultery 
or a like intidelity" in Section 65 of the Code of 
Native Law, does not include seduction |or illicit 
intercourse, by mutual consent, between un- 
married natives. The Code was not to amend, 
but to declare Native Law. Umpiffo v. Clerk of 
t/tc^mcf,— v., 326. 



III. CONTKACTS TO SUPPLY LABOUR. 

Law 15, 1871, Section 20, requires that con- 
tracts for supply of labour, other than or in ad- 
dition to that of the contnwjtor, shall specify the 
number of servants to be supplied, the time 
during which each servant is to be employed, the 
amount of wages to be paid to each servant, and 
whether rations are to be given to each ser- 
vant. Held : — That in all such contracts these 
provisions must be complied with, and where the 
requisite particulars have not Ix'en specified, t!ie 
Court will not give effect to the contract. W'illU 
V. Gcpu, — v., 203. 

Plaintiff claimed, in a Magistrate's Court, 
general damages, by reason of defendant, a 
native, having failed or refused to supply him 
with labour, in accordance with a veii).il agree- 
ment, nn<L*r whicli. it wis claimed, defendant 
rented a portion of pl'iintilT's farm, on condition 
of his snpjdviiig lal>')ui nnd peiiorniiiig c»!rtain 
work. This ii';aM nieiiC, it \s.is ;i11".^^<mI, hail been 
taken down in writing and explained and inter- 
pret64 to tl^e native, but the magistrate fooucl for 



the defendant, being of opinion that the contract 
was of an unusual nature, and more to plaintiff's 
than defendant's benefit ; that the nature of the 
agreement had not been understood by defendant, 
and that the alleged contract was not in accord- 
ance with Law 15, 1871. Held : — That the 
Magistrate's judgment should be upheld, inas- 
much as the contract sued upon was too general 
and had been found by the Magistrate as a fact 
to have been understood in different ways. Such 
contracts to supply labour ought to be in con- 
formity with Law 15, 1871, and as the contract 
in question did not contain the essentials required 
by Section 20 of that Law, it could not be 
enforced, lb. 

Plaintiff claimed rent for seven huts occupied 
by defendant, a native, under a verbal contract 
for the supply of labour, or, in default, to pay 
rent at an agreed rate. The defendant failed to 
supply labour, and on being sued for rent, the 
Magistrate gave judgment for what he considered 
a fair rent under the circumstances. Heu) :— 
That though the contract was bad under Law 15. 
1871 (vide Willie V. Gepu, 5, N.L.U., 20.^), yet, 
seeing that very little lalwur had in fact bijen 
supplied and rent undoubtedly had become doe, 
the defendant must pay rent for his occupation. 
The Court would not disturb the fair arrange- 
rhent arrived at by the Magisti-ate. liaUka v. 
Kemp, — VI., 54. 

The contract described in Section 20, Law 15, 
1871, to be entered into by a native tenant for the 
supply of labouf in lieu of rent, has to be in 
writing, verbal contracts for that purpose being, 
under Section 26 of the Law, binding for one 
year only. Uiunyakcnye v. Bernard, — X., 45. 

Plaintiff, a native, sued defendant, a furiner, 
in a Magistrate's Court, for the balance of wages 
due to a native boy supplied by plaintiff to the 
defendant as a servant. The Magistrate dis- 
missed the summons, on the gix)und that the 
plaintiff was not the guardian of the servant on 
whose behalf wages were claimed, his father 
bt>ing alive. On review. Held : —That the 
Magistrate's decision was a right one. Vnubala 
V. hotter,— ^U,, 205. 



rV. Other Matteiw. 

Squatters.] — ^A native paying hut tax cannot 
be said to be illegally squalling on Crown land. 
It is the custom to allow natives to remain to 
reap crops. (See also Landlord axd Tenant. 
Native Tenant.) Siyou^wana v. r<ir,— V., 135. 

Interpretation of Document.]— The mere 
di'-.iial l»y a naiive that a document was properly 
iiiHrpn led to him will not outweigh the inter- 
]tr('!(*r's sworn evidpriee to tlic contrary, ^up- 
puiUd by his attesuilion made at the time upon 
the document itself. MalUtndain v. ^f inyirm,— 
XIV., 120. 

Unlawful Sale ot Liquor to.— See Lvtoxi- 

CATi.NQ Ligroi:. 

Property of Deceased Native.] -A qim^tion 
having arisen as to the title to land purchased 
from the estate of a cleoeased native, a r^lereooe 
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ordered to the Master for a report upon the facts. 
Shep^tone v. Colonial Goremincnt, — VII., 204. 

—Question of Title.]— Where thore had been a 
dispute between natives as to the title to immov- 
able property, sold to i)lttintitT from the esliite of 
the repistered owner, an unexempttd native, and 
afterwards acquired by the Government for rail- 
way purposes, the Court, after reference to the 
Maxtor, authorised the purchase money, de- 
posited by the Government with the Master, to 
be paid to plaintiff, it appearing that the interests 
of the natives concerned, some of whom were 
minors, had been sufficiently protected by the 
Secretary for Native Affairs and the official 
trustee, who had been made parties to the appli- 
cation, and that the oriji^nal sale was for the 
benefit of the minor children. The order re- 
served rights of claimants upon the plaintiff. 
Shtpstone v. Colonial Government^ — VIII., 27. 

—Distribution.]— The account of a curator ap- 
pointed by the Court to take charge of money 
belonjnug to the estate of a deceased native 
subject to native law, confirmed by the Court, 
Mid the barlance ordered to be paid over to the 
Native Hif^h Court for distribution according to 
Native Law. In re Umtakati, — XI., 169.^ 

Unlawfal Possession of Fipearms. — See 
Cbiminal Law. Magistrate's Court. 

Ezeention of Liquid Document.]— Prior to 

Law 44, 1887, a promissory note signed by a 
native, by his mark, without an attesting witness, 
wag sufficient for obtaining provisional sentence. 
Jte V. UhUiyineoni, — III. (May), 13. 

To render valid a liquid document of debt 
executed by a native, in order to obtain judgment 
thereon, it is necessary that the Magistrate or 
Justice of the Peace should certify to the execu- 
tion of the same in hin prefence. (Law 44, 1H87, 
Section 8.) Where this requisite was wanting in 
a promissory note executed by a native, Hkld, 
that the note, being invalid, could not be used to 
sustain the defence of novation in an action on a 
claim for rent in respect of which the note was 
given. Allison Bros. v. Filepu, — XIV., 173. 

A certificate of sale and purchase of Crown 
Lands is not a ** liquid document of debt " within 
the meaning of Section 8, Law 44, 1887. Where, 
therefore, in an action against a nat've purchaser 
for unpaid instalments of the price due to the 
Government, it appeared that the certificate of 
8.ile signed by the native did not bear the cer- 
tificate of due execution required by that section : 
—Hkld, that this was no bar to the action. Held, 
further, that there being other specific relief 
claimed in the action, the negotiability of the 
document of title being a restricted one, and the 
nature of the consideration or value received 
being in futuro and conditional, the 8th section 
of Law 44, 1887, did not apply. Per Gallwky, 
C.J. : The Crown not being bound by the section 
quoted, the defence of informality of execution, 
not being a plea to the validity of the debt, would 
not avail. Surveyor General v. Umhlinjulii, — 
-XIV., 24. 

Liability of Headman of Kraal.]— ^here a 

Hi^^strate had given damages against the head- 



man of a native kraal for injury arising from a 
grass fire caused by the negligence of the head- 
man's mother, such judgment being grounded on 
the fact that the woman performed servile offices 
and was either directly or indirectly in her son's 
8er\'ice— the Court upheld the Magistrate's judg- 
ment. January v. Van Hooyen, — 1871, 195. 

Proof of Exemption from Native Law. — 

See Magistuate's Court. 

Transactions Prior to Exemption.]— Qi/rrr^ : 

In an action against an exempted native, what 
law would be applicable to transactions occurring 
before the issue of letters of exemption ? the 
comiflon law of the Colony or Native Law ? 
Zicalakapi v. Jardine,—\Ul., 266. 

Custody of Unmarried Native Woman.— 
See Magistrate's Cotmr VII. 



NATURALIZATION.— See Leoislativb 
Council. 



NAUTCB. CAUPONES." &c., 
EDICT. — See Stable Keepeb. 



NEGLIGENCE. 

Grass Burning— Act of Servant.]— A., the 

owToer of a house and farm, being absent from 
home, his wife invited a shooting party to come 
to the house, and entertained them when there. 
The defendant was one of the guests. It was 
material for the purposes of the party to set fire 
to a portion of the grass on A.'s farm. Mrs. A. 
ordered this to be done, specifying the line where 
the tire was to be commenced and to be continued. 
Mrs, A. not having a servant to do this, defendant 
let his servant be at her service for the purpose ; 
and this servant set fire to the grass in the line 
so directed. The tire spread into plaintiff's farm, 
and occasioned loss to him. Held (Hahding, 
C.J., dissenting) that the defendant was not liable 
in an action for damages for this loss. Per 
HARniNG, C.J. : The defendant was liable, as he 
gave assistance to Mrs. A. Per Connor, J. : Mrs. 
A. being regarded as owner, and as virtually 

E resent at the setting fire to the grass ordered by 
er, such setting fire was to be regarded as her 
exclusive act. Per Gaixwey, Acting J. : The 
servant pro hue vice was to be regarded not as 
the servant of the defendant, but as the servant 
of Mrs. A. Per Connor, J. : There being evidence 
in the case that Mrs. A. assumed and was 
assumed to have authority to set fire to the grass, 
and no evidence to the contrary, and from other 
circumstances in the case, it must be taken for 
the purposes of it, that she had that authority. 
Shires v. PotgieUr,—UAj 17, 18^0. 
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— Fire Started on Defendant's Land — 
Essentials of Civil Summons.]— In a Magis- 
trate's Ck)urt oivil summons claiming damages for 
injury caused to plainti£F by a grass fire alleged 
to have been lit by "a member of defendants' 
Icraals/' in the defendants' gardens, and extend- 
ing to the plaintiff's farm, Held : — That although 
the summons need not set forth the names of the 
persons who actually laid the fire, yet a statement 
of the capacity in which they acted and the nature 
of defendants* liability for their acts, as well as 
an averment of negligence, were essential to the 
summons. Varty v. Nixen and another^ — XTTT., 
78. 

—Liability of Native KraaL— See Native. 

Ne^tfence by Bailee.] — Plaintiff lent a horse 
to defendant, a post contractor, to be driven in 
the post cart, and so accustomed to harness. The 
horse, while being harnessed, broke away, fell 
into a ditch, and sustained such injuries as 
necessitated his destruction, Held : — That as the 
evidence showed that the defendant and his 
servants were fitted for their work and had taken 
all reasonable precautions, the defendant was 
free from liability. Per Wraoo, J. : A gratuitous 
bailee is only liable for gross negligence. A 
bailee deriving benefit need only exercise such 
reasonable care and caution as he would be 
expected to do in the case of his own property. 
Weber v. Colenbrandery—XJI., 26. 

Where no Duty.] — There can in law be no 
omission or negligence except in respect of what 
is in law a duty. Lance v. Pietermaritzburg 
Corporation^ — 11., 96. 

Mergence by Mnnioipal Corporation,— See 

Municipal Gobporation. 

Negligence by Carrier.— See Cabbieb. Ship. 

Negligence on Railway.— See Railwat (Man- 
agement). 



NEGOTIABLE INSTRUMENT. 

Transfer.] — An overdue negotiable instrument 
passes by endorsement, the transferee taking it 
with all its liabilities attached. Woods v. Farmer^ 
—1867, 181. 

Lost Halves of Notes— Costs.]— Where the 

plaintiff, in suing a bank for the amount of notes 
the halves of which had been lost, had adopted 
the wrong procedure in regard to the indemnity 
required by sec. 69 of the Bills of Exchange 
Law: — Held, that though entitled to judgment 
in his favour upon the required indemnity being 
given, he should pay the defendant's costs. Na tal 
Bank v. Ca««?»,— XIU., 152. 

Vindication of— Stolen Bank Notes.— See 
Vindication. 



NEW TRIAL.— See Pbactiob. 



NOTARIAL BOND.-See Mobtoaoi. 



NOTARY. 

Protocol— Delivery of Documents.]— Tbe 

Court ordered a notary to deliver, for probate, aA 
original will filed in his protocol, the duplicate 
having been mislaid. A notarially attested 
copy to be placed in the protocol. In re Winder^ 
—1872, 27. In re Ludlow,—!,^ 121. 

Notarial documents ordered to be delivered to 
the mortgagee, notarially certified copies being 
placed in the protocol. Li re Bergtheil^ — ^V., 200. 

Protest. — See Bill of Exchamob, <S:c. 

Firm.] — A notary's acts are individual and per- 
sonal, ami there cannot be a firm qua notaries, 
though the members of it may hold that office. 
A license to one member of a firm to practice as 
an attorney or notary will not authorise another 
member of the firm to practice, or exempt him 
from license duty, as a notary. In re Momoh^— 
X.,2. 



NOTICE.— See Pbactice. 



NOTING.— See Bill op Ezchanoi. 



NOVATION.— See also Bill of Exchakoi. 

Mortoaoe. Fbincipal and Subbtt. 

Effect of.] — ^Novation is said to destroy tiie ori- 
ginal obligation as effectually as payment ; and, 
when there is complete novation, the fact that the 
substituted security proves valueless, doas not 
affect the novation. McEwan*s Curators y. PieUr- 
niaritzburg Corporation^ — VI., 221. 

Conditional.]— If the security substituted for 
the original debt be conditional, and the condition 
fails, novotion is said to fail also. Fas$ 4* Co. v. 
Stafford,— VL, 261. 

Partial.]— Where the principal debt remains, 
and only that which is collateral has been novated, 
such partial novation does not altogether discharge 
a surety to the prinoi^ obligation. Sbmblb, 
howevcTi that, in these circamstanoes, the sniety 
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might refuse to pay io the extent to which he has 
been damaged by the collateral security having 
ceased to be available. Stafford v. Fass Sr Co.y — 
VUL, 10. 

Bzienftioxi of Time.]— An extension of time or 
an alteration in the mode of payment of a debt 
does not constitute a novation. Hipkin v. Dur- 
ban Club Bunding Society,— 1971, 135, 144, 146. 

Intention Neceesary.] — Novation must be in- 
t^ded by the parties. London and South African 
Bank V. Bond— 1872, 148, 162. 

HoTation by PromitBOFy Note.]— A debt is 
not novated by a promissory note which is invalid 
by reason of informal execution by the defendant, 
a native. A note given for payment of a debt is 
only a novation conditional on its payment, and 
merely suspends the right to sue until it matures. 
AUium Bro$. v. Filepu,—XIW., 178. 

novation of PromisiOFy Note. — See Bill or 
EzcHAMos. Pbovibional Sentence. 

MoTaiion by Deed of Auignment.— See In- 

soLVEHCT (Assignment). 

Novation of MoFtgaf e Debt— See Mobtoaob. 



NTTDITM PACTUM.— (Defence of) See 

Bill of Exchange. Contract. Principal 

and surbtt. 



NUIBANCS. — See also Municipal Corpora- 
tion. 

What amounts to.1 — An owner of land has a 
right to ose his land for the purposes which he 
may think proper; but he may not \ise his land 
or apply it to piurposes which make life less com- 
fortable and cause sensible discomfort and annoy- 
aooe to another person in respect of his propertv ; 
and still less when the neighbour's health may be 
endangered. Any act or work which would cause 
a ooisanoe may be prohibited before a nuisance is 
actually suffered, though a warning may be given 
where one has crounds for apprehending injury 
from a new work. Interference with a view, or 
the causing of a disagreeable odour is ground for 
an interdict; and neither on public or private 
property may even a necessary work be carried 
oat to injure a neighbour. Durban Trolley Co, v. 
Durban Corporatum,— XII., 104. 

Evidence to Prove.]— Certain burgesses of the 
Borough of Durban moved for an interdict re- 
straining the Corporation from permitting the 
Natal Harbour Board from cutting down or re- 
moving a natural growth of mangrove trees from 
the Bay. The medical evidence as to the effect of 
temoying the mangroves upon the health of the 



locality was conflicting. Held : That without ex- 
pressing any opinion on the question of injury, 
beyond remarking that the medical evidence 
preponderated in favour of the applicants, an 
interdict should be granted until further order 
restraining the Harbour Board from cutting or 
removing the mangroves, the applicants under- 
taking to bring their action within fourteen days. 
Grice and other* v. Durban Corporation and 
others,— XI., 170. 

Applicants moved for an interdict restraining 
a tramway company from proceeding with the 
erection of or using additions to stables within 
a borough, on the ground of the offensive smell 
and noise arising from the company's stable 
already in use in the same locality: Held, 
that in the absence of medical evidence as to 
the nuisance, and in view of the approval by 
the borough authorities of the plan of the stables 
and the system of drainage connected therewith, 
the application failed. Green v. Durban Tram- 
ways Company, — XH., 178. 

Powen of Municipal CorpoFation. — See 

Municipal Corporation. 

River Pollution by Sanitary Authority.— 

See Municipal Corporation. 

Pleading — Relevancy.]- In an action by 
certain burgesses against a Harbour Board in 
respect of an alleged nuisance caused by the 
removal of mangrove trees growing in the bay, 
the declaration referred to communications with 
the Corporation and to acts and omissions of the 
Corporation, in connection with the alleged 
nuisance. On exceptions to these pleas as being 
argumentative and irrelevant. Held, that the 
clauses excepted to, though discursive in form 
and too minute in detail, contained matters 
which might have to be proved at the trial, and 
that the exceptions therefore failed. Grice and 
others v. Natal Harbour Board, — ^XI., 296. 



NULLITY OF MARRIAGE.-See 

HUSRAND AND WiFE (DivorOC). 



OATH. 
Of Party to Action.— See Costs (seoority for). 
Of Witneei.— See Witness. 
In Arbitration Proeeedings.— See Arritra- 

TION. 

Of CommiBsioner and Clerk.— See Evidence. 
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ORDNANCE LANDS.-(Rating).-See 
Municipal Corporation. 



ORGANIST.— Action by.— See Church. 



OUTSPAN. 

Liability to Servitude.]— L. had been allowed 
by M., as agent of B., in 1850, with the consent 
of the Government, to occupy thn»e acres of 
ground, part of a farm of B., on condition of his 
keepinj; up an accommodation house. B.'s farm 
had been, in the \vhoh% subject to a general right 
of public outspan, and M. was contracting with 
the Government to have this general right released, 
on 205 acres being dedicated as an outspan place ; 
and the three acres were part of this 205 acres. 
Neither this contract with the Government nor 
thiit with L., was registered ; and shortly after 
this, B. became bankrupt in England. Th«; itgeut 
of his bankruptcy assignees in Natal being, in 
18G1, about to sell the 205 acres to the plaintiffs 
in this action, the agent was sued by two persons 
interrsted in other parts of B.'s farm, to be 
interdicted from so selling, on account of the 
outspan liability; but the Court only interdicted 
the sale otherwise than subject to the right of 
public general outspan, and the transfer to the 
plaintiffs was made thus subject. The defendant 
in this action was in occupation of the house 
built by L. on the three acres, and refused to 
give up possession to the plaintiffs or to pay any 
rent. The plaintiffs accordingly brought this 
action, stating the transfer by B.'s bankrupt 
as.^igneea of the 205 acres to them and that they 
had not licensed the defendant to occupy. The 
defendant pleaded the general denial. The Court 
gave judgment for the plaintiffs, with costs. 
I'er Harding, C.J. : The transfer to the plaintiffs 
reserving no rights of the defendant or L., there 
was no defence to the action on the general issue. 
Per Connor, J. : The contract with L. did not 
bind B.'s assignees, L. having no preference over 
B.'s other creditors; and the question of notice 
to the plaintiffs by reason of the defendant's 
occupation, was immaterial, as it would be notice 
only of a claim which their sellers had a right to 
defeat ; also that where the property is in law in 
the person who transfers to a purchaser, the 
latter cannot be affected unless on proof of dolus 
malu9, Acutt Sf Saunders v. Strong^ — 24th 
January, 1867. 

Discpetion of Governop (Law 9, 1870).]— 

The establishment of an outspan place proposed 
to the Government under Section 4 of the Out- 
span Law, 1870, is a matter optional with the 
Governor, the Legislature having expressed 
itself so as to justify the supposition that it relied 
on the Governor acting justly and for the 
interest of all concerned, as far as the public 
welfare would allow ; and that it thought it safer 
to leave a discretion with the Governor beyond 
thQ oontrol ol the Supreme Court when acting 



under that section, instead of makin;? a particular 
course of action imperative. Patullo v. Colonial 
Government, — 1870, 22. 



PARENT AND CHILD.-(See also 
Minor. 

Liability of Child to Maintain Parent.]- 

Although thie Court could not insist upon an 
executor's account being made to show a propor- 
tion of tlie expense of supporting a parent as 
being borne by the children, Connor, J., iiitimatetl 
that if objections to such charges were ur-^ed, 
costs would not be given. In re Archbell, — IStiU, 
103. 

—When Papent a Lunatic. — See Lunatic. 

Liability of Parent fop Delicts of Hiiior 
Child.— Seo M.vsTEK .VND Sehvant. 

Affiliation. — See An iliation. 

Seduction of Daughtep— Father s Right of 
Action.— See Seduction. 



PARLIAMENT.-Election for.-Sec 
Legislative Assembly. 



PAROL EVIDENCE. -^See Contr-vct. 
Evidence. 



PARTICULARS.— See Pleading. 
Practice. 



PARTITION. 

Form of Action— Pleading.]- Plaintiff, the 

joint owner with defendant and another of one- 
third of a fann, had a portion surveyed, and 
prayed that it might be allotted to him. with 
costs. Upon exceptions to the declaration, de- 
fendant contended that it was incoini^K'tenl to 
phiintiff to cut off and sue for tninsfer of a p^T- 
lieular portion, the piv-knei' e'>n!<o being to Uy tht' 
case biifoie tiie Courl.and :i<k for pariition. Thf 
declaration was also objected to on the ground 
that damages were not claimable, and that &j>^ 
could not be recovered. Held :— -Thatt the de- 
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damtion was allowable, save as to the claim for 
damages, in regard to which the exception Bhould 
be snrtained, as, until the partition, each owner 
was interested in the whole property. Moreland 
T. Melntosh^^UL (May), 16. 

Transfer Daty on.— See TiuirsnB (Duty). 



PARTNERSHIP. 

L Obhbbal Pbinciplbs and Dbvinitions. 
n. Pabtnebshipb roB Spsoial Pubposss. 
in. AonoMS BBTWSBN Pabtnbbs. 
IV. Actions by and against Pabtnbbs and 

FiBMB. 

V. Rights, Dutibs and Liabilitibs or Pabt- 
nbbs. 



I. Obnebal Pbinciplbs and Definitions. 

Public and PrlTate PaFtnershlpB.]— The 

law of public and private partnerships discussed 
and considered at length. Natal Fire Assurance 
and Trust Company v. Aldr%dge,—\%^1 , 256. 

Definitions and Bssentials of Partnepship.] 

^Partnership is an equitable contract of the law 
of nations, depending upon agreement and having 
for its object a community of profit and loss from 
some legitimate subject matter. It may be either 
express, by special agreement, or implied, as 
resulting from circumstances and actions, e.g.^ 
the announcement of an intention to enter into 
partner^ip, buying and selling and sharing the 
profits. The true rule is that all cases are 
goTcomed by the agreement and intention of 
parties. The sharing of losses as well as profits 
IS essential, but is not sufficient, as regards third 
persons, against the intention of the parties. Such 
partidpAtion, however, affords cogent i^id often 
conclusive evidence from which each may be 
held bound by the the other's contract. Knox v. 
Lloyd and Nathan,— XI,, 182. 

Partnership may be entered into by a special or 
implied agreement, and may be contracted either 
personally or for some special subject matter, 
with a community of profit or loss. One partner 
may contribute money, another labour or skill. 
And although the fact of a partnership may be 
established by express acknowledgements and 
from the presumptions arising from such acknow- 
ledgements and other acts of ownership, yet this 
principle, while holding good as to third persons, 
may not be binding on the other alleged partners. 
Where the declarations relied upon can be 
explained by another relationship, the Court will 
not regard a partnership as bemg proved, the 
fact that a person has an undefined interest in 
certain v^tureg not being sufficient evidence for 



How Formed.] — No particular forms or 
solemnities are reauired to constitute a partner- 
ship. It is formed by consent of parties, whether 
by written articles or parol conti»cts, or by mere 
acts. Grice ^ Co. v. Prince,— XI., 269. 

Facts from vhich Inferred*]— The existence 
of an agreement for a partnership may be in- 
ferred from the acts of theparties and their com- 
munications to others. Where instructions had 
been given by defendant for the prenaration of 
an instrument of partnership and he had not 
denied the partnership when questioned on the 
subject: — Held, to be evidence of an agreement 
of partnership, i'er Williams, J.: To impose 
liability as a partner, it was sufficient that the 
defendant haa, by his acts, induced others to 
believe him to be a partner. Qeekie v. Bailey and 
Button,— m. (Sept.) 24. 

A. and B. were associated together in share 
transactions, but without^ any instrument of 
partnership. The banking account was In the 
name of A., a licensed broker, who conducted the 
operations, the words *' partners in broking." being 
written in the bank's signature book. B. occasion- 
ally operated on the banking account, and he 
kept the books (which showed capital advanced 
by both) and had custody of the scrip purchased 
by A. The correspondence between the parties 
indicated a partnership interest, either party con- 
tributing money for the purpose of the joiijit 
ventures, and guarantees being ffiven by B. Held, 
that these were facts from whicn the existence of 
a partnership might be inferred. Knox v. Lhyd 
and Nathan,— XI., 182. 

PriTate Partnership.]— Law 1 of 1865 is an 
enabling law, and was passed in order to render 
private partnerships possible upon such a footing 
that a partner might not become liable beyond 
the extent of his share. A sleeping partner, who 
does not held himself out to the world as a partner, 
and whose connection with the finn is ooose- 
quently not known, is not liable to a graater 
extent than was agreed upon. Chapman v. 
Qersigny,—UI, (May) 12. 

8vb-Partner.]— A member of a partnership 
cannot admit a new partner into the concern, nor 
can he cede to a third person all or a portion of 
his share, without the consent of his fellow mem- 
bers. If a partner agrees to share his profits 
with a stranger, the latter becomes a sub-pai^ner. 
His action lies against the partner who admittCKl 
him, and the partnership should not be joined in 
it. A sub-partner is not liable to third persons 
for the partnership debts. Oriee <t Co, v. Prince, 
—XI., 269. 

What is « Joint •• Property.]— Propeirty held 
by more than one person is "joint" property, 
though the shares are unequal. Rungabe$ v. 
Veramoothoo,—\l., 152. 

^UniTersitas** distinguished.] -- See also 
XJNrvBBsiTAS. Univertitiu differs from a part- 
nership. The members of the former may oome 
and go and yet the univerHtas remains the same, 
and its members are not, as a rule, individqally 
liable: this is not the case with parttMisUp. 
Dqu^Im dt (k:% TrmtMi ▼•Natal ^oSr-lV^ 
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n. Pabtnkbsbips fob Special Pubpobbs. 

Share Dealing Syndicate.]— A number of 
persons agreed to form an association termed a 
"syndicate" for the purpose of buying and 
selling shares in gold mining ventures, profits 
and losses to be shared equally. Funds were 
provided by a bank overdraft, to secure which 
the members of the syndicate executed a joint 
and several guarantee. There was no deed or 
written instrument of partnership. Held: — 
That such an association or syndicate was a 
joint partnership adventure to which l^e rules 
governing partnerships were applicable. Laughton 
Y. Otiffin and other$,—XlY,, 84. 

— ProipectiTe Proflii.]— Where there is a dis- 
cretion vested in the management of an association 
for baying and selling shares, it is not a ground 
for complaint that the shares were not held for a 
rise. lb. 

—Managing Partnto*! LlabiUty.]— Where the 

managing member of a syndicate or joint partner- 
ihip adventure, formed for buying and selling 
■hares, had improperly transferred a sum of 
money from the partnership account to that of 
another syndicate also under his management, 
the transaction being unknown to his co-partners, 
though reflected in the syndicate books and after- 
wards adjusted. Held: That, in the absence of 
fraud, a sufficient penalty for such use of the 
money was a charge for interest for the period be- 
tween its withdrawal and return. lb. 

— Brokepage.] — The managing member of a 
syndicate or joint partnership adventure, formed 
for buying and selling shares, is entitled to 
charge brokerage on the transactions effected 
through his broking office. lb. 

—Liability and Rights of Co-paptners.]— 

Where the managing member of a syndicate or 
joint partnership adventure, formed for the 
purpose of speculating in shares, had im- 
properly dealt with shares belonging to the 
concern. Held: That, in the absence of fraud, 
such member was liable to account for the 

Erofits or make good the losses resulting from 
is improper dealings. But in order to establish 
liability, there must be proof of full knowledge in 
the person so dealing of what he was doing and 
that loss resulted, and the individual members of 
the syndicate not having knowledge of such trans- 
actions are not liable to their co-partners in 
respect thereof. The Court will also take into 
account all the surronnding circumstances of 
management, the relation of parties, and the 
state of the market at the time, in deciding upon 
the advisability of ordering accounts to be re- 
opened in such a case. lb. 

^Oamblinf Partnenhip.— See Contract. 

PriTate ByndloAte.— See Compakt. 

Joint Contifaotop.— See Cozctbact. 



m. Actions Between Pabtkbbs. 

General Right of Action— Defamation.]— A 
pec^ mi^ ittf Us oo*partiier for dama^ ia 



respect of defamation taking place during the 
partnership. The rule, that none bat an setioD 
pro socio or the like can be brought by one partner 
against another for matters occuring daring the 
partnership, cannot be applied to matters of & 
personal character, such as defamation, onoon- 
nected with the partnership property. HiUUr t. 
Daw,— Vm.. 195. 

Interdict].— Application by B. against B. for 
an interdict against dealing with the partnership 
property between B. and R. as timber merchants. 
The partnership was under an instrument of 251h 
July, 1862, and was to last four years and seven 
months, but B., comnlaining of several breaches 
of its provisions, had advertised the dissolntion 
of the partnership. B. was manager of the 
partnership's saw mills employing, it was alleged, 
several labourers. The application was ex ptnte. 
The Court ordered an interdict until furUier 
order against B. parting with any partnership 
property, and directed B. to lodge books of the 
partnenhip in Court within six days after serriee 
of the order. Brayhir$t v. RtuteUf — March 15th, 
1864. 

B. and B. established a partnership, under 
articles, for four-and-a-half years in a timber and 
wagon-making business, R. was to give up his 
business in town and reside at the timber fanm, 
and be the manager there, receiving a salary of 
£10 per month and half the profits. B. was to 
supply oxen and the timber was to be sent in to 
him to town. After about two years, B. alleged 
that B. sent timber to other persons b^de him, 
and refused to let his clerk inspect the boob, 
and that the business, as carried on, was ruinoos, 
put an advertisement in the OaietU dissolving 
the partnership, and on 15th March 1864, ob- 
tained an interdict, ex-parte, until further (^er, 
against R.'s parting with any of the partnership 
property. The interdict was served on the 24th 
of that month, and on the 30th, notice on behslf 
of R. was served on B.'s attorney, for an ap- 
plication on the 31st, to discharge the interdicik, 
or for such other order as the Court would make, 
and a copy of the affidavit was given at the same 
time. The Court, not finishing the business on 
the 31st, sat on the 1st April, and this application 
was then made. The shortness of notice was 
objected to on behalf of B., but the Court, 
referring to Bosho£f v. Du Toit, heard the 
application and made an order that, aponB.'8 
giving to B. security for £1,000 (not two-thirdi 
of the value of the property, but aU that B. ooold 
give) the interdict should be discharged, save as 
to machinery, cattle, sheep and horses. B. to 
furnish to B. full accounts monthly as to hii 
dealings since the interdict, and the Court re- 
served the costs. BrayMnt v. iitcMett,— April lit) 
1864. 

Where it appeared that a partner, the respon- 
dent, had absiented himself from the business fbr 
an unnecessarily long time, had fallen hito 
dissipated and extravagant courses to the serioQi 
detriment of the business, and had drawn cheques 
beyond the amount which he was entitled to draw 
for his personal use— the Court restrained the 
partner at the faistanee of his co-partner ontU 
farther order from drawing cheques, and from 
managini or interl^rin| in the maDi(emiBt «( 
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the badness, or exeroislng partnership f onotions. 
In re Marshall dt Co,, ex parte Ford,— I., 161. 

Interdict granted, restraining partner from 
receiying or paying moneys on acoount of the 
business, or drawing cheques on the partnership 
acoount. Order also for restoration of account 
books, Ac, and for an account of receipts. Be 
Upturn dt Seymaur,—!., 214. 

The respondent, being in a bad state of health, 
had agreed in writing that his co-partner should 
have entire control of the business for a specified 
term. Before the expiry of the agreed period, 
the respondent interfered in the partnership 
business, which it was proposed to wind up by 
arbitration. The co-partner having applied for 
an interdict restraining the respondent from 
eommitting any breach of the agreement until 
the date a^^^ed upon : — Held, that the interdict 
shoald be granted, without prejudice to arrange- 
ments for dissolution. In re WHtelaw Brothers, 
—I., 232. 

The applicant had given notice of dissolution 
of the partnership, but the respondent, his 
partner, had subsequently carried on the business 
in his own name, in respect of which the applicant 
feared that he would suffer great loss and 
prejudice. On an ex parte application, the Court 
interdicted the respondent, until further order, 
from carrying on the business of the firm, and 
ordered aU moneys paid to the firm to be carried 
to the firm^s account. In re Wilson db Smith, ex 
parU Smith,— n., 92. 

An interdict by a partner against his co- 
partner selling or encumbering the partnership 
property, purchased by respondent on dissolution 
of the partnership, allowed by the Ck)urt, but 
only as to the respondent's own share. Mason v. 
Lawes,—YL., 8. 

In an application by a partner for an Interdict 
against a co-partner, in regard to the manage- 
ment of the partnership business, notice must be 
given to the partner sought 'to be interdicted. 
In re Arroomngam, — XII., 287. 

Aitachmeiit.- -See ATTAcmfSNT. 

Joint Yenture — Pleadhig.] — Semble : A 
partner cannot sue in respect of isolated part- 
nership transactions, but a partnership account 
should be taken. The pleadings must, however, 
aver that plaintiff and defendant were partners 
and that the defendant owed the plaintiff certain 
sums in tespect of partnership transactions. If 
two persons, who are not partners in the ordinary 
sense of the term, enter into a joint venture, 
which is concluded, and one of them gets all the 
payment and retains more than his share, an 
action, in the ordinary form, lies for the surplus. 
Where, however, it is to be inferred that the 
transaction is only part of another venture, 
plaintiff cannot sue except for moneys shown to 
be due by a balance on a statement of account. 
FeU V. Goodiritt,— v., 266. 

STidenoa of Partnenhip.]— Where the per- 
son who sought to set up a j^artnership with his 
creditor had, in a notarial bond given to the 
latter, deeoribed himself m "sole partnsr," 



Held: — That this was oonoludve against the 
existence of a binding partnership. Stttton*s 
Trustees v. Merrick d Co.,— XII., 144. 

In an action by a member of a syndicate 
against certain of his alleged co-partners, the 
partnership not being admitted, Held (Gallwey, 
C.J., dissentiefnU) : That it was not competent to 
the plaintiff to examine a witness, not a party to 
the action, with regard ^o certain statements of 
account, prepared by the plaintiff, purporting to 
reflect the partnership transactions and forming 
the basis of the plaintiff's claim, such evidence 
being premature until the fact of the partner- 
ship had been disclosed. Laughton y. Qr{fin and 
others,^Xiy,, 71. 

RecelTerO — In an action on account, on a 
dissolution of partnership in a sugar farm, the 
plaintiff having been the manager of the part- 
nership concern, and residing at the farm, de- 
fendant applied for a receiver, and that he should 
be given a copy of the lease and the assignment 
of it, under which the partnership held, and also 
for a sale of the leasehold premises. The Oourt 
ordered the appointment of a receiver and the 
giving of the copies, but refused to order a sale 
of the leasehold premises. Costs to be costs in 
the cause. Potter v. Acutt,—J\xij 24, 1860. 

Curator Boiii8.]~Pending arrangements for 
the dissolution of a partnership by arbitration, 
the Court authorised the appointment of a 
curator of the property until further order, 
neither partner to interfere in the management 
from the date of such appointment. In re 
Whitelatp Bros,,—!., 282. 

Appointment of a curator bonis authorised by 
the Court in respect of the affairs of a partner- 
ship, in which disputes had arisen in the course 
of liquidation. The question of the costs of 
management reserved. In re P. Hunter dt Oo,, 
n., 139. 

Dissolution by the Court]— By agreement of 
June 16th, 1806, N. A L., the purchasers of an 
Insolvent Estate, in which C. had been one of 
the Insolvents, agreed (inter alia) that C. in trust 
for his minor children might stand in their place 
as to one-fourth of the purchase. It was provided 
by this agreement that a notarial deed should be 
prepared by T. to carry out the purposes of the 
agreement. On July 9th, 1857, a notarial deed 
was prepared accordingly and executed, but it 
departed from the agreement by giving life 
estates to 0. and his wife, and including all their 
children and a grandchild. Part of the property 
was a sugar estate, which was worked in partner- 
ship, C. acting as a partner. The other partners 
finding the inconvenience of having minors 
concerned, proposed to dissolve the partnership. 
C. petitioned the Court that he should be allowed 
to take over the share of the sugar estate in which 
his children were concerned, at a price agreed on 
with N. and L., and thereby to have the remainder 
of the lands discharged from the purchase-money 
under the agreement of June 16, 1866; and 
secondly, that these lands should be conveyed on 
the trusts of the deed of July 9th, 1867, with 
power to C. to sell them without the interference 
of the children, and pay the porohase-money to 
trustees for theoL The parties before the Court 
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besides C, were N. and L., and there was a | 
prayer that B. should be appointed Cnrator ad 
litem for C/s minor children. C.'s children who 
were of age were not before the Court. The 
CJourt granted the first part of the prayer of the 
petition, but directed the remainder of the lands 
to be conveyed to trustees for such purposes as, 
on the true construction of the instruments of 
June 16th, 1856, and July 9th, 1857, the Ck)urt 
should declare to be valid or subsisting; and, it 
was further declared, that the order was not to 
be binding on C.'s major children, fui-ther than 
that they should consent to it. Chiappini v. 
J^or«irort;iy,— September 6th, 1860. 

Practice— Referenee as to Acooimit.]— In 

an action involving a question of partnership, 
where the Court considered that the partnership 
had been proved, the case was withdrawn from the 
jury and, oy consent, referred to assessors to setUe 
aooounts on amended pleadings. Baker v. Oreen- 
.<ny,— 1867, 161. 

Beferenoe to Master to report as to objeetions 
to claims in respeot of partnership assets in the 
hands of a receiver appointed by the Court, who 
was ordered to lodge realisations in a bank. 
BsMBia. It is for the objectors in such oases to 
substantiate their objections, as in insolvency 
proceedings. In re Lloyd dt Nathan^ — XII., 133. 

^M ode of Bving.l— Petition to have the aooounts 
of a late partnership between S. and B. taken, 
and a receiver appointed. There had been nego- 
tiations on the subject, and W. had acted for B. 
in them, and notice of this petition had been 
served on 27th instant on W. for B. W. to-day 
objected to this service, as, though he had acted 
for B. in negotiations, he was not his attorney for 
a suit. The Court (Phillips, J., absent) intimat- 
ing than an ordinary action was necessary, the 
petition was withdrawn. W. then applied for 
costs, but these were refused, as on his own show- 
ing there had been no service. Satidersoti v. 
f t/i»e,— 80th May, 1868. 

— Prodaction of Documents.]— Semble, the 

practice of the Court to order an agent to produce 
agencv documents to his principal may be ex- 
tended to partners and partnership documents. 
The partner, in the interest of whose estate a deed 
was required, being deceased, the application to 
produce should, in the first instance, be made to 
his executor, who would probably have the de- 
ceased's papers. In re DeslongraU^ — VI., 120. 

Use of Fimi'i Name.— See iNnsBmcr. 

Becurity.]— Disputes having arisen between 
partners resulting in an attachment, the goods 
released on security being given and proceeds and 
account books deposited in Court. Seaton t. 
Langtan dt Coofce,— 1870, 75, 100. 



IV. AcnOKS BT AKD AoiiKBT Pabtkxks akd Fxbxb. 

Who may sue and be sued for Finn.]— The 

managing partner of a firm cannot sue as such 
without authority from his co-partners. Lyne db 



In suing a firm. It is sufficient to sue by the 
name in which it has held itself out to contract 
The sleeping partner need not be named. Bening- 
field Sf Son v. Guardian Asgiirance and Trtut 
Company of Port Elizabeth,— 1912, 64, 60. 

Bunmons and Berrice.— See PaAcncE. 

Private Debt.]— Where an interdict had been 
obtained against the disposal of the proceeds of 
goods in which the respondent was only hiterested 
as a partner to the extent of one-half, the inter- 
dict being in respect of the respondent's private 
debt. Held :— That the Court would not order the 
proceeds of partnership goods to be naid into 
Court, on account of a private debt, and that the 
interdict should be dissolved. Lipinski ▼. Franh 
^ Isaacs,— \I., 67. 

Against Member of Insolvent Firm.]— Appli- 
cation for provisional sentence against W., as a 
member of the late firm of R. A W., now insdi- 
vent, on a note made in favour of B. & W., and 
endorsed by B. & W. Provisional sentence wss 
opposed, on the ground that plaintiff had obtained 
judgment on the note against K. A W., and had 
proved in the insolvent estate; but that no 
liquidation account had yet been filed, and thkt 
this action ought to be on the judgment, not on 
the promissory note. The Court (Connob, J., not 
assenting) refused provisional sentence under the 
oiroumstanoes of me case; costs to be costs In 
the cause. Per Conmor. J.: Whether or not, 
during the existence of a firm, a partner can be 
sued individuallv on a partnership before ihe 
firm is excussed, yet insolvency precludes the 
necessity for excussion ; and the oroditors oo^t 
not to be prevented from suing a solvent nartner 
until the proceedings in the Insolvency of the ilnn 
were completed. Agnew v. H'iWcwwon,— 81st 
July, 1866. 

Against IndlTldnai Member.]— Action against 
F. & D., as a firm. The plea did not deny the 
fact of the firm. The evidence showed that the 
firm at the time, of the trial was dissolved ; no 
special notioe of the dissolution had been given 
by the plaintiff. The Court (Hardino, C.J., 
dissenting) gave judgment against the defendants 
individu^y. Smith v. Fletcher,— lliii September, 
1862. 

Execution cannot be issued against an indi- 
vidual partner in respect of a judgment debt 
against a firm unless such partner has been indi- 
vidually ma^e a party to the action and has a 
judgment against him as an individual. 
Blamire'8 Executrix v. Milner db Wirsing,—\S^^ 
99. 

finrvlTing Partner— Revtral of Jud^neni] 

— Provisional judgment obtained by a mm re- 
vived at die suit of the siurviving partner thiee 
years later. Wood v. ITood,— 1870, 46. 



V. Bights, Dxmss, and Lubzlxtxis o^ 
Pabtkb^. 

Individual GlOn.]— Where a pewon is ac&« 
for himself and for others all equally interested 
in an undertaking, he is debarred by his ida- 
tionsfai^ wlOi the others liom fltaiidg psrtQMi 
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and priTata gain in oonneotion with the venture. 
In the* 'a&enoe of an express contract, one partner 
oannot claim against his co-partners for his 
professional supcorintendence of the venture. 
Br$reton and another v. Hill Ca(/»ri»i^,— XI., 31. 

Where Partner^i Acts Bind Fhran.] — A 

partner who is hy costom authorised to act for 
the firm and to sign his individual name in such 
tmnsaoticmB, hinds the partnership when, in 
oarrying out the firm's business, he enters into 
an obligation, though the bond be executed in his 
own name. Abdul Sumod Sr Co,*i Trustees v. 
msCubtfin dt Cto.,— IX., 156. 

Lial^Uty seyeraUy and in Solidmn 1— Part- 

nets are liable in soUdum for the acts of the firm. 
Bemngfieid <I^SonY. Hoop<?r,— 1870, 40, 41. 

A partner may be sued separately for a part- 
nership debt, and judgment given against him 
individuaUy. But, sekble, not by a provisional 
action, as the partnership required to be proved. 
On this case the firm had not carried on business 
for two years though it had not been actually 
dissolved.) lb. 

Defendant and others contracted, as a syndi- 
cate, with plaintiff, to give him a fixed share of 
any diseovery he might make as a prospector. A 
difloovory was made which the syndicate disposed 
of to a oompany, into which the great majority 
of them entered. Hbld, that those who con- 
tracted wi& plaintiff were, quoad him, partners 
inter se in that contract ; and that, the partner- 
ship being at an end, the contract might, so far 
as the plaintiff had any rights under it, be sued 
on by plaintiff as creating a joint and several 
liability on the part of the defendants to him. 
Thompeon v. Manning dt Rayes^ — IX., 67. 

Cauuige of Fhrai— Liabilitv of New FhnB.V- 

A., tra£ng as A. <fe Co., bdng indebted to his 
bankers on a promissory note, admitted B. as 
partner, with notice to the bank and to the 
public. The new firm was provided for by a 
deed of paHnership, specifying the capital brought 
in by eaioh partner, Imt the promissory note was 
not oommunicated by A. to B., and the balance 
to the firm's account (continued in the name of 
A. & Go.) was, at this time, nominal. The bank, 
however, deHted the promissory note to the new 
firm, which shortly afterwards became insolvent. 
Hsld: — ^niat, having notice of the change of 
firm, and knowing that the newly constituted 
firm bad to be credited with all moneys thereafter 
lodged, the bank had no right to debit the new 
firm with a debt of the former firm, as to which 
the new firm were not partners, even though they 
were benefitted by the transaction. The trustees 
of the firm's insolvency could, therefore, recover 
the amount as wrongly debited. Douglas Sf Co.*$ 
Trustees v. Natal Bank,— IV., 74. 

Hrtner'f Liability for Pinn'e Contract!- 

A person contracting with a firm may enquire 
upon what terms the partnership is arranged. 
Where plaintiff had failed to take this precaution, 
and the fact that defendant was a partner was 
only disoovered on the insolvency of the firm. 
Hup : That the defendant was not liable further 
than WM agreed on. Ohamtmy,(hnigny.^liL 



Promiaeory Mote for PriTate Debt— See Bill 

OF EXCHAMOE. 

Partner's InsolTeney or Atiifnment— See 
Insolvxnct. 

Partner not Liable for Firm*i Debt— See 

Impbisonmbnt. 



PA8SBNOER.— See CABRna. Ship. 



PAUPERIS, PORMA-SeePRxcTica. 



PAWNBROKER. 

Warrant to Search Premisee,]— There is no 
liability in damages in respect of proceedings 
under a warrant to search a pawnbroker's pre- 
mises, such warrant having been obtained on a 
deposition charging the pawnbroker with being in 
possession of stolen propertv, if made without 
calumnia, under an honest though mistaken be- 
lief that the property stolen from the deponent 
was in the premises. The receipt by a pawn- 
broker, without guilty knowledge, of property that 
has been stolen is in no way a criminal act, the 
possession of such property being usual Iv recog- 
nised by the legislature as incidental to tne busi- 
ness. Woolman v. McQuadey—Xl., 271. 



PAYMENT. 

Appropriation or Allocation.] ~ Certain ad- 
vances having been made on mortgage, other ad- 
vances were made to the debtor without security. 
QujBRS— Whether the whole of the indebtedness 
had not been so consolidated into one sum, that 
any payment less than the whole need not be 
allocated to the secured portion ? Strobel v. Schu- 
mann,— Ul. (March) 21. 

A specific allocation of a payment ought to be 
declared at the time it is made. If not, payment 
is considered as having been made upon the debt 
which bears most heavily. Wilhelm's E»late v. 
S^foiw,— 1878-9, 1. 

By Settlement of Aecoonte.}— A settlement 
of acconnte is good payment, even if coined money 
does not pa^s. Jierfftfieil q.q. Fryer v. McDonald's 
TrusUes,—Vhi^., 18. 

CondltionaLI— When money is paid upon a 
condition and the condition fails and the money 
is returned, it is to be regarded as il no monay 
b»4 been paid, In re Cm^^tr-^II'r 10« 
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Where money bad been reclaimed upon a 
promise of repayment if the person, on whose 
behalf it was paid, objected to its having been so 
paid, it appearing that such objection had not 
been proyed. Held :— That there should be judg- 
ment for defendant. Oldtield y. Hodnetty—JX,, 
207. 

Deflnltioii.] — Payment, in law, includes the 
performance of an obligation, and is not re- 
stricted to the handing over of money. If a con- 
tract has been duly performed, that is bona fide 
payment. In re Ztturberg Oold Mining Company^ 
— Vn.. 191.. 

Pretnmptioii of] — ^Lapse of time does not 
legally and of itself create a presumption of pay- 
ment. Boshoff V. WiUiamsony — Phip. 46. 

— Oroimd for Refuting ProTigion.— See Pbo- 

VISIONAL SeMTENCK. 

Payment to Agent— Effect of — See Pbincipal 

AND AOBNT. 



FERFETXTUM SILENTIXTM. 

Remedy of.] — There is a remedy for undue 
delay, in the proceeding for penetuum silenHum, 
Harding't Trustee v. Winter,— \,, 189. 



PERSONAL LIABILITY. 

Svidenoe of /I— Beview from Resident Magis- 
trate's Ck>urt. H. had sued P., below, for £5 Is., 



as wrongfully detained. The defence was — (1) 
That H., who had been secretary of the Victoria 
Club, had, in payxuent of an account due by the 
Club to P., promised personally to pay £6 Is., 
partly as costs and partly as discount of the 
promissory note then c^ven by H., for the amount 
of the bill; (2) That H. had guaranteed the 
Club's paying that sum ; (3) That a £68 promis- 
sory note was due by H. to P. The Magistrate 
gave judgment for H., and the case came now on 
review. The only evidence of a promise by H. to 
pay personally was the bill for the goods, as due 
by the club to P., with a statement on the back 
of the amount and the costs and discount, and a 
receipt on account of H.'s note, which bill came 
out of his possession. There was also a letter by 
H., denyinff that he was to pay the £5 Is., but 
that he had said he would get the committee to 
pay half H.'s note when due, was renewed, and 
when, upon that occasion, P. claimed the £5 Is. 
from H., H. refused to allow it to be included, 
and P. took the renewal without its being included. 
The Court [Habdino, J., doubting] affirmed the 
decision below. Player dt Wheeler v. Harper, — 
January 80th, 1864. 

Under Mortgage Bond.— See Mobtoaob. 



FIETERBIABITZBnRO, COR- 
PORATION OF. 

Court or Board of A»8e*iors^Eneroachment$ on 
StreeU. 

Jnriediction.]— The existence of the special 
tribunal of assessors, to decide questions of dis- 
puted boundaries, established by the Private Law 
of 1866, does not deprive the Town Council of 
such rights as it may be found to possess, under 
Law 19, 1872, and its by-laws, to prevent 
nuisances and to regulate buildings and their 
encroachments upon streets within the City. The 
original jurisdiction of the Supreme Court is not 
ousted by the constitution of the Special Asses- 
sors* Court under the Private Law. Pieter- 
maritzburg Corporation v. Natal Land and Colo- 
nization Co.,— IV., 63. 

But, Held, on appeal to the Privy Council: 
That the right to resort to the ordinary Courts of 
Justice was, according to the manifest intention 
of the Law of 1866, excluded in reference to all 
questions resulting from the survey thereby 
authorised being made binding and conclusive. 
All such questions must, by the terms of the Law 
of 1866, be referred to the Board of Assessors 
thereby established. That Law, however, did 
not apply to future encroachments, or encroach- 
ments already existing independently of such 
survey, on the face lines of streets as laid down 
by the Municipal Corporations Law, 1862. lb. 
IX., 171. 

Section 9 of the Private Law of 1866 does not 
provide for a review of the decision of a Board 
of assessors, but contemplates only an applica- 
tion to the Supreme Court by one of the parties 
to confirm an award. Held, however, that the 
Supreme Court would review the decision of saoh 
a Board, as that of an inferior oourt. Ireland v. 
Freeman,— Y., 62. 

Povere of Board.]— The Board of Assesaorg 
created by Private Law of 1866, has jurisdictioiL 
under Section 6 of that Law, to make an award 
dealing wiUi a strip of land on which encroaching 
buildings have been erected, to the extent of 
adjudging portions of adjoining lots to correct the 
error according to the re-survey, and to adjoit 
erroneous erections by transfer. The expression 
" erroneous erections on others* lands, or other- 
wise," in the earlier part of Section 9, is applic- 
able to buildings erected in such a position, though 
not on the lands of another, as that, by altera- 
tion of boundaries under the new survey, there is 
practically no access to premises. In the latter 
part of the same section, the words " or other- 
wise," also refer to buildings erroneously bo 
placed according to the re-survey. An encroach- 
ment by an overhanging roof, though not 
** erections " on the land which they overhang, 
comes within the terms ** erroneously erected or 
otherwise " in the 9th Section. lb. 

ETidenoe.]— Plaintiffs, a Municipal Corpora- 
tion, sued the owners of property within the 
borough, for the removal of encroachments upon 
the public street, caused by the front walla and 
verandahs of certain buildings erected upon de- 
lendftats' land. The enorofmmentshftTing been 
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proved, defendAnts' oonnael sought to lead 
evidence as to their existenoe prior to 1866, and 
the survey legalised thereunder, for ^e purpose 
of establishing prescriptive rights acquiesced in 
by plaiDti£fs. Hxld : — That such evidence was 
not admissible. Held, further :— That defend 
ants were entitled to compensation for the build- 
ings, to be assessed by the Court or Board of 
Assessors established under the Private Law of 
1866. Pietermaritzburg Corporation v. Natal 
Land and Colonization Co,, — V., 74. 

Compensation.]— Where the Supreme Court 
had declared the defendants entitled to compen- 
sation, in respect of the removal of certain 
encroachments on the public street, and had 
r^erred the question of the amount of such com- 
pensation to the Board of Assessors appointed by 
Private Law of 1866 : — Held, that as under this 
order the assessors had to consider the question 
of compensation, the Court would not confirm 
their award on other matters not referred to 
them, but that the case should be remitted for 
rehearing. lb. — ^Y., 246. 

The power, vested in the Special Assessors* 
Court by the Private Law of 1866, to adjudicate 
ID case of encroachment of buildings on streets or 
public ways of the City is to be exercised in the 
first instance, by private individuals only, and 
may only be employed by the Town Council when 
that body does not elect to proceed under its own 
powers, as defined in the Municipal Corporations 
Law. 26,— IV.. 63. 

The defendant, in an action brought by a 
Municipal Corporation, in respect of encroach- 
ments on a public street, must limit his defence, 
80 far as it avers rights founded on the result of 
surveys, <tc., to the plans and beacons based on 
the re-survey of the borough referred to in the 
preamble to the Private Law of 1866. lb. 



PILOT AND FILOTAOE.-See Ship. 



PLACAAT OF CHARLES V.-See 
Husband and Wife. 



PLAINT. — See Magistrate's Court. 



PLEADINO. 

L General Principles and Bules. 

XL Pleas in Particular Cases. [(See also 
YftriQxw titieg ioyolyed). 



IIL Amendment. 
IV. Exceptions. 

V. BSCONVENTION. 

YL Time for Plbadino, Notices and Bar. 
yn. Partioularb. 
Ym. Other Matters. 



I. General Principles and Bulbs. (See also 
in. Amendment, infra, 

Yarianee Betveen Declaration and Sum- 
mons.] — Additional or redundant matter em- 
ployed in the description of parties is not a 
variance within the IGth Rule of Court, Crowder 
V. Durban Corporation^ — Phip. 26. 

The summons called on defendant to paj 
plaintiff a sum of money for having built a house 
for defendant at his request. The declaration 
was for the same sum in respect of a verbal 
contract to build the house. Exception taken 
that the declaration varied from the summons, 
the latter not calling the agreement a contract. 
The Court overruled the exception. Watson v. 
Zeederberg,^3u\y 6th, lb60. 

The summons referred to an account, the 
balance of which was sued for as having been 
delivered to the defendant. The declaration re- 
ferred to the account as having been delivered to 
the defendant, and a copy of it being annexed to 
the summons. No such copy had been annexed. 
The defendant applied to have the writ of 
simmions set aside, or the declaration amended. 
The account delivered had been brought into 
Court on a previous application, and had been 
filed in Court. The Court ordered this account 
to be annexed to the summons, and gave no costs 
of the application. BergtheU v. Tumbull, — 
November 13, 1860. 

In an action against the Natal Fire Assuranoe 
and Trust Company, the words ** of Pietermaritz- 
burg " were added to the title as given b^ the 
Ordinance No. 4, 1849, in stating the capacity of 
the defendant, the Secretary, and no reference to 
the authority under the Ordinance of suing the 
Company by their Secretary was made. There 
was an exception for this authority not being 
shown. Counsel for plaintiff was not called on 
to address the Court. The Court (Connor, J., 
doubting) overruled the exception. Per Harding, 
C.J. : The words in the declaration, ** of Pieter- 
maritzburg," were not inserted as part of the 
name. Per Connor, J.: A connection between 
the Companv and the Ordinance ought to be 
shown in order to authorise that mode of suing. 
That describing the defendant, the Secretary, by 
the right name of the Company, would have been 
sufficient for that, but that semble the right name 
was not given. Per Phillips, J. : The exception 
could not be maintained, as the error occasioned 
no injury to the defendants. The summons was 
expressed to be for the balance of an account 
delivered by plaintiff to defendant, without show- 
ing wh^ thi9 WfMiQe W48 9i debt, The Peglaration 
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was for a balance in respect of monies received 
by defendant for the plaintiff, as his agent. It 
was excepted that this was a variance. Per 
C!oMNOB, J. : Semble the summons showed no 
cause of action ; and at all events what was shown 
by the Declaration was a different cause of action. 
Fer PhiiiLips, J. : Though the summons showed 
no cause of action, this was helped by the Declara- 
tion, and the variance was not material. BergtheU 
V. TttmlmZZ,— November 80th, 1860. 

The summons was for a balance due for a 
wagon and ten oxen, &nd for £9 15s. for three 
head of cattle. In the declaration these three 
were called oxen. The evidence was that they 
were cows, and that the price was £9 lOs. The 
Court (Harding, C.J., dissenting) gave judgment 
for plaintiff, with costs, for the balance and £9 
IQs. P«*Habding,C.J. : The diBcrepanoy between 
the declaration and the evidence in reference to 
ttie cows was fatal as to so much of Uie claim, 
and it was too late to amend the declaration after 
evidence had been given on the point. Per 
CoNNOB, J. : The amendment might be made, as 
the defendant's counsel had cross-examined as to 
whether the cows had not been paid for, but had 
failed to show the pavment or to produce any 
evidence to show that there was any doubt on the 
point, or that the amendment would injure the 
defendant. Per Phillips, J. : The amendment 
might be made if necessary, but there was no 
occasion for it, as the word "oxen" was a 
general term, and included cows. Judgment for 
the plaintiff and no order amending the declara- 
tion. Martens v. Jantje, — 5th March, 1861. 

Action by Mrs. B., assisted by her husband, 
against the trustee of the insolvent estate of 
deceased A. for the sum of £3,000 odd, which the 
summons averred Mrs. B. was entitled to by 
inheritance, from and under the will of her 
mother, Mrs. A., wife of the insolvent, and who 
had died several years before the insolvency. The 
declaration set out the will of Mrs. A., and 
averred that it created a trust for the children on 
A., to whom it devised all Mrs. A. *s property ; and 
the declaration also set out A.'s will, made after 
his insolvency, and in which he purported to 
carry out the trust for the children created by 
Mrs. A.'s will. The defendant excepted to the 
declaration, 1st, that it showed no grounds en- 
titling Mrs. B. to sue ; 2nd, that it varied from 
the summons, in not relying upon inheritance as 
a cause of action, and in relying on the two wills, 
when the isummons referred to one ; 8rdly, that 
A.'s will was bad for informality, and because of 
his previous insolvency, and ihsA Mrs. A.*s will 
gave nothing to the plaintiff. The alleged in- 
formality in A.*s will was that, as set out in the 
declaration as a notarial will, the name of one of 
the two witnesses, Mary Anne W., showed it was 
witnessed by a woman, which a notarial document, 
it was said, could not be. The Court overruled 
all the exceptions, because it did not appear in 
the declaration that B. and his wife were married 
in this colony, or otherwise in community of 
goods, because it was not a fatal variance for the 
declaration to rely on fewer grounds of action 
than the summons ; and because it appeared by 
the declaration that A.'s will was to carry into 
effect Mrs. A.'s will, relied on by the summons ; 
because, also, the declaration did not admit that 
t^ m\m» WW f^ woman^ and thQ n^m^ did not 



necessarily imply it; that insolvency did not 
preclude a man from making a will; and that, 
even if Mrs. A.'s will did give nothing to the 
children, still Uie declaration did not rely solely 
upon it, but also upon A.'s will. BuUon v. 
Behren8,-^l8i July, 1866. 

Summons and declaration set aside on account 
of the latter containing an inconsistent prayer. 
Schmidt v. The Natal Fire Assurance and Trust 
Company,— 18^9, 201. 

To make a pleading bad, on the ground of 
variance from the summons, the variation most 
be in such a matter as is material to the subject 
matter of the action. Where the declaration 
claimed £241 14s. 6d. and the summons was for 
£259, Held, that the variation was immaterial. 
Harding v. WUUhier.—UI, (March) 25. 

The summons in an action claimed a lump 
sum of £558 for damage sustained by the plaintiff 
by reason of his wrongful dismissal from the 
defendants* service. The declaration set forth a 
contract of service attached, averred its fulfilment 
by plaintiff and his wrongful dismissal by defen- 
dants, and claimed the sum of £539 made up of 
salary for the unexpired term of engagement and 
rent of lodgings for the same period, no mention 
being made of damages, Held : — That there was 
a variance between the declaration and the sum- 
mons, and that the declaration should be amended 
80 as to show a daim by way of damage. Sujffieid 
V. Natal Drug Company, — XII., 86. 

Between Pleading and Annexnre.] — A 

declaration in an action on a promissory note 
averred that the defendant had signed the note 
and that the note was set forth in the schedule 
attached. The note embodied in the schedule 
showed that the defendant had signed ** q.q." an 
executrix. Held: — That this was no variance, 
inasmuch as the averment in the declaration was 
equivalent to averring that the defendant had 
signed in the manner shown on the note as set 
out in the schedule. Standard Bank v. MeNeU 
and another,— YU,, 68. • 

Between SeTeval Pleas.]— Declaration on 
bill for £62 for work done. Plea: 1st, general 
issue ; 2nd, that £39 had been tendered by defen- 
dant in full discharge. Exceptions: That first 
plea was contradictory to the second, and that 
the plea of tender was bad, not being of the 
whole amount, and the amount not being brought 
into Court. Exceptions overruled with costs, the 
17th Bule of Court havina reference to each plea 
separately, and the defendant having a right with 
reference to costs to allege his offer of £39, though 
not strictly and technically a plea of tender. 
Lund V. Shepstone, — March 1, 1860. 

In an action on a policy of insurance, the 
defendants denied that the insured property had 
been shipped on board a particular vessel, and, in 
another plea, alleged tiiat the goods had been so 
shipped in fraud. Held : — That these were not 
conlxadictory statements within the 17th Bale of 
Court [Per Connob, J. : The 17th Bule must 
apply to each separate plea. The Court will 
favour any construction which enables the parties 
to decide the whole action on every material 
pointf even thou^ inoQiusifft^Doies mi^ be to* 
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folved. Bemngfleld S^ Son v. Guardian Auuranee 
and Trust CompanTf of Port Elizabeth,— 1012, 54. 

ContradictoFy Replication.]— Plaintiffs, who 

were bankers, sned on defendant's overdrawn 
ucoont and averred the acts constituting liability. 
The plea was inter alia, not indebted. The 
replication averred that the acts were performed 
bj defendant's husband, acting under her general 
power of attorney and under the marital power. 
Held : — That there was no conflict between the 
replication and the declaration, as the agent's 
set was that of his principal. Natal Bank v. 
Bond,— v.. 178. 

Where the replication contains averments con- 
tradictory and repugnant to the declaration and 
Bummons, such averments should be struck out. 
Dada if Co, v. Mahomed and another , — XII., 13. 

Minute DetaiLI — The Court will not sustain 
exceptions to pleading on the ground of the dis- 
eursiveness and minute detail of the averments, 
where it appears that the matters pleaded may 
require to be proved at the trial and that the 
other side is not injured thereby. Grice and 
others v. Natal Harbour Board,— XI,, 296. 

IneleTanoe.]— It is not a ground for objections 
that a plea is irrelevant and unnecessary. Appli- 
eation should be made to have the words objected 
to struck out of the pleading. Roienblum v. 
Afarcitf,— v., 141. 

Conclvsions.] — The rules of pleading allow 
conclusions to oe expressed. A superabundant 
averment, if not irrelevant, will not be struck 
out. Where therefore in an action for the cost 
of maintaining defendant's mother in an asylum, 
the defendant excepted to the averment of a duty 
imposed upon him to support his mother. Held, 
that the exception failed. Colonial Qovemment 
V. Meldrum,—XL, 80. 

Ta^enew or Unoertainty.]— See also Pab- 
TicuLABs, infra. In an action against a Cor- 
poration for loss arising from the destruction of 
damaged rice belonging to plaintifiF, the declara- 
tion averred that the rice ouffht to have been 
converted into starch *' and other merchantable 
and marketable commodities." Held: — That 
this was sufficiently explicit. Crotcder v. Durban 
Corporatian, — Phip., 41. 

Plaintiff sued for damages by reason of de- 
fendant's abandonment and dissolution of a part- 
nership, in that he had wrongfully obtained and 
converted the partnership property, and had also 
detached or disposed of piaintiff's own property. 
There was a daim for work, labour, and journeys 
in connection with the business. The defendant 
took exception on the ground that the declara- 
tion did not show what the goods were, where 
obtained possession of, or how plainti£f had been 
deprived of possession. Also that the claims for 
work, labour, and journeys contained no parti- 
culars : — Held, that the declaration was within 
the 16th Bule of Court and that the exceptions 
therefore failed, though {per Habdino, C.J.) 
particulars might be f^ed for. (Jook v. LangUm, 



Exceptions on the ground of vagueness die- 
missed, where it appeared that the pleading was 
as clear as the nature of the contract sued upon 
would allow it to be. Laiw6 v. IVancw,— 1871, 
68. 

A bare plea that an attachment, upon which 
jurisdiction had been founded, was contrary to 
law, held to be bad under the 17th Rule of Court, 
as not disclosing the requisites in which the 
attachment was wanting, and as being an aver- 
ment of law and not of fact. Beningfield S^ Son 
V. Guardian Assurance and Trust Co. of Port 
Elizabeth,— 1&J2, 54. 

In an action brought by the purchasers of a 
wrecked ship and its cargo for damages by reason 
of the defendant having disturbed them in their 
possession, the defendant pleaded inter alia that 
by the Law of England it was the duty of the 
master to cause the cargo to be carried to its 
destination. The plaintiff excepted to this plea, 
on the ground that no consideration had been 
shown, and that bv the Law of England no such 
duty was imposed upon the master. Held: — 
That the pleader was not justified in putting 
forward broadly in the plea the mere fact that 
the wreck of the ship and cargo made it the duty 
of the master under anv circumstances to forward 
the cargo. The plea should show that he could 
reasonably and practically do so. The question 
of consideration was immateriaL Defiance Co, 
V. Foster,— 1S72, 94. 

The mere general averment of a duty without 
setting forth the circumstances out of which it 
arose, is bad and should be struck out of a plea. 
lb. 

The declaration contained a claim for damages, 
in respect of defendant having endeavoured to 
seduce the plaintiff's wife. Exception being 
taken, on the ground of vagueness, inasmuch as 
there was no averment of the circumstances 
under which the defenduit had so acted. Held : 
That the exception should be overruled, but 
without prejudice to any application for parti- 
culars. Banks v. Ayres, — ^IX., 3. 

EmbaFraument.]— A plea of the Law of 
England held to be embarrassing and ordered to 
be struck out. Defiance Co, v. Foster,— 1^12, 94. 

Plaintiffs' declaration set forth that the de- 
fendant had assigned to plaintiffs all debts due to 
him, with power to receive the same; that 
plaintiffs, as trustees, had recovered all the debts, 
save one, on a promissory note, not discharged 
by defendant, upon which they now claimed. 
The plea averred that the claim had no legal 
existence at the time of assignment, the matter 
having been the subject of a dispute settled by 
arbitration and represented by a sum of money 
which was a voluntary gift to defendant. Held : 
That there was nothing embarrassing in these 
averments (Wraoo, J., however, considering that 
the pleas were superfluous.) Doig*8 Trustees v, 
Doig,—WU:, 150. 

Ambi^ty.] — Plaintiff sued for damages for 
his wrongful arrest by the Borough Police, at the 
instance of the market-master, in the employ of 
clotodants, a Mmucipal OorporatiQO, Ine pl«« 
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set forth that the market master was not acting 
within the scope of his authority as defendants* 
servant; that the Borough Police Force was 
constituted under Law 19, 1872, and that they 
were acting within the discharge of their duties, 
and " defendants were not liable for the alleged 
acts," This last averment was excepted to. 
Held : — That the ** alleged acts " meant the acts 
alleged in the declaration as the ground of action, 
and that the paragraph excepted to did not aver 
anything baa in law. The exceptions should 
^erefore be overruled, but as the reference to 
Law 19, 1872, was ambiguous, costs made costs 
in the cause. Jackton v. Pietermaritzhurg Cor- 
poration,— yil,y 66. 

Effect of Oeneral DeniaL] Where the de- 
claration contained too large an averment in 
stating that the contract sued upon was to re- 

5 lace *'ali'* oxen that died, a plea of general 
enial held to be sufficient for the admission of 
evidence that the contract was only to replace 
oxen that died from all causes save lungsiclmess. 
Mkubalo and another v. Trehenu, — I., 43. 

A bare plea of general denial is to be taken as 
denving all the averments in the declaration, and 
as throwing upon the plaintiff the duty of proving 
his case. Banks v. Ayres. — IX., 15. 

Effect of Exceptions. — See Exceptions, infra. 

Numbered Para^phs.]— Under the 7th Rule 
of Oourt of the 1st July 1876, and the 1st and 
2nd Bules of the 17th January, 1890, every para- 
graph of a pleading must be numbered consecu- 
tively. Culverwell v. ^ctttt,— XII., 69. 

AlteFnatiTe Pleas.]— Alternative pleas are 
allowed, the principle being that the pleader may 
put forward all his possible defences. McEwan 
^ Co, V. Faifeu,— VI., 8. 

How to be Signed.]— Pleadings must be signed 
by admitted advocates, though the party is him- 
self defending and may appear personally. Alex- 
ander V. Vause, Slatter ^ Co.,— V., 171. 

If a defendant conducts his case himself, the 
plea must be signed by an advocate of the Supreme 
Court. Plea allowed to be taken ofif the record 
for amendment in this respect. McCubbin v. 
Smith, PoUok ^ Co..— Vm., 186. 

Misconception— Partial Ansver.l — Plain- 
ti£f's declaration averred the arrest, by the defen- 
dant's officers, and the conviction before a magis- 
trate, of one of his servants, on a charge of selling 
garden produce in contravention of a Borough 
By-law ; and that, owing to this action, and in 
consequence of defendants* instructions to arrest 
all unlicensed hawkers, plaintiff had suffered 
damage, by reason of the stoppage of his sales of 
produce and otherwise. The plea justified the 
arrest, as having been made under the Municipal 
Corporations Law and a By-law, and pleaded also 
the conviction before a competent Court, which was 
still in force and unreversed. Plaintiff excepted 
to the plea (1) in that these pleas were bad in law 
and no defence to the action ; (2) that the pro- 
ceedings in the Magistrate's Court were not be- 
tween the parties to the present action ; and (3) 
ihi^t the Magistrate's jud^ent was not binding 



on the Supreme Gonrt Held:— That although 
the special plea erroneoosly regarded the declara- 
tion as relying on the arrest of plaintifTs servant, 
irrespective of the stoppage of sales by defendants' 
instructions, — these were only statements of fact 
as to one of the causes of action, and, so far, par- 
ported to answer the declaration. The first ex- 
ception therefore failed, and the second and third 
exceptions should also be overruled, in that the 
Magistrate's decision was not pleaded, as reM 
judicata, in defeasance of the whole cause of 
action. Slatter v. Pietermaritzhurg Corporation^ 
— V.v 121. 

May not anticipate*] —The declaration should 
not contain averments in anticipation of a sup- 
posed defence. MeUer$h v. Moreland, — V., 8. 

Omission of Party's name— effect ot]— The 

omission of the name of a defendant from the 
declaration, and the service of the declaration 
upon him in that state, would seem to be an indi- 
cation that he was not to be proceeded against in 
the action. Leave, therefore, granted to such de- 
fendant to sign judgment against plainti ff . 
Standard Bank v. Winter,— I., 186. 

Illegality or Ultra Yires.]— The defences of 
illegaU^ or tUtra vires must be specially pleaded. 
London and South African Bank v. Durban Cor- 
poration, ^1869, 11, 17, 22, 67. 

A plaintiff's declaration relying on an illegal 
act is bad unless it avers facts which bring the 
act within the provisions of law. Such a defect 
can be met by the defendant's general denial. lb. 

ETidence.]— Parties to suits should not as to 
evidence be sept too closely to the pleadings. 
Uys V. Vermaak,—ISQ7, 95. 

n. Plbas in Pabticulab Cases. (See also the 
various Titles in the Digest). 

Ooods Sold — ^Accounts.] — In an action for the 
balance of an account for goods sold and delivered, 
it appeared that, up to a certain amount, an 
account had been signed by the defendants. The 
plea, however, relied upon the fact that the for- 
mer settled accounts, though signed and agreed 
to, were based on false and fictitious invoices; 
and averred that ** the plaintiff was not entitled to 
claim the sums sued for, untU he has rendered all 
original invoices," Held, That, in the absence 
of any direct claim to have the settled accounts 
set aside, the plea was too extensive and that an 
exception (to the portion in italics) should be 
allowed. Moritz v. Hirst, — II., 76. 

Action on Contract— Inferences.]— In an ac- 
tion upon a contract for payment of commission 
on " all recoveries, exclusive of the value of secu- 
rities " held by defendant, it was pleaded that de- 
fendant was entitled to realise securities, placed 
in his hands by plaintiff, "when he thought 
proper," and that conmiission could only be 
claimed on the amount **80 realised." On ex- 
ceptions to these averments as being bad in law, 
surplusage, and irrelevant, Held : — That the ex- 
ceptions failed, inasmuch as the averments were 
of fact and not of law, and were not argumentative. 
[Per Qajulwbj, CJ., diss. ;— Ih« (^venneots wees 
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bad, as they solicit to place a legal oonstrnction 
upon the contract and drew inferences therefrom. 
Crowder v. Natal Ban*,— XH., 119. 

~Bf%ach — Ya^eii«8S.]— Plaintiffs sned for 
damages in respect of ^e breach of a contract 
whereby defendant undertook to perform certain 
parts of an agreement entered into by plaintiff 
with third persons. The averment of breach was 
"The defendants failed to perform so much of the 
contract of February, 1887, as they undertook to 
perform." The contracts referred to were an- 
nexed. Hbld (Connor, C.J., diss.), That the de- 
claration should give particulars of the alleged 
breach. Bradley v. African Boating Company, — 
X., 69. 

-Guitom of Trade— Evidence.]— Plaintiffs, in 

an action on a contract for purchase and sale of 
shares, pleaded that they had acted in accordance 
with the custom of brokers. The plea denied the 
custom. At the trial, it was sought to elicit from 
the plaintiffs' witnesses, in cross-examination, 
evidence as to another custom among brokers. 
Held: — ^That this could not be done, as there 
had been no notice that the fact would be relied 
on . Mackillican dt Niven v. Nathan Bro$,^ — X., 



Tenng not in Contract.]— In this case there 
was an exception that the declaration did not set 
out certain terms of the contract. These did not 
appear on the pleadings to be contained in the 
contract. Exception overruled. Wat$on ▼. 
Zeederberg.,—Juij 6, 1860. 

— Abandonment.] — The defence that the plain 
tiffs have abandoned their rights is one which 
must be specially pleaded, as, not being referred 
to in the declaration, it cannot be raised by the 
general denial. Brereton and another v. Hill- 
Catknne,—Sl,, 81. 

Plea to the Jarisdiction.]— (See also Jubis- 
DicnoN and see Excxptions, infra), A plea that 
the supposed cause of action accrued out of the 
jarisdiction of the Court, held to be bad, inas- 
much as the defendants' property in this Colony 
had been attached to found jurisdiction, and the 
defendants' appearance to the action made it 
immaterial where the cause of action accrued. 
Beningfield db Son v. Guardian A^urance and 
Trust Company of Port EUzabeth,^1872, 54. 

Plaintiff had obtained an attachment to found 
jarisdiction against a foreign defendant and pro- 
ceeded with his action by edict, his declaration 
averring such attachment. The plea denied the 
jarisdiction of the Court, and also defendants' 
ownership of the attached property. Plaintiff 
excepted to this plea, on the grounds that the 
question of want of jurisdiction should have been 
raised by way of exception, and that the question 
of ownership had already been decided by the 
Court's refusal of an application for release of 
the goods from attachment. Held: — That the 
plea was good, the question of ownership being 
one of fact to be decided on viva voce evidence. 
A plaintiff ought not to institute an action unless 
he knows that the defendsnt has been brought 
within the jnrisdiotion. Melntoth v. The BtMt 
Qold MMng Con^anyt—YL, 234. 



I^oranoe of Lav.— See Law, ignorance of. 

Forgery.]— Where plaintiff's declaration on a 
mortgage bond was met by a plea of forgerv, a 
replication that, even if so, the defendant had 
benefitted. Held : — To be no departure from the 
rules of pleading. Mellersh v. Moreland Sc Co,t — 
v., 8. 

Right of Perry.— See Ferry. 

Action for Damageg— Plea of Negligence.]— 

In an action for damages, resultmg from a 
collision between vehicles, the absence of a plea 
by the plaintiffs that the accident was not caused 
by their contributory negligence is not a satis- 
factory ground for a non-suit. Capper 4* Dixon 
V. Natal Harbour Board,— 111. (March) 22. 

Qaantam Merait.] — SemhU, unless a claim 
for quantum meruit be specially pleaded, it cannot 
be maintained. Spence v. Wythe$ & Jacksonj — 
n., 129. 

Tender— Plea of.] — Tender in respect of part 
of a contract may be pleaded. Defiance Company 
V. Foster,— 1S12, 120. 

A defendant making a tender, is not thereby 
estopped from denving liability, though bound by 
the tender. A replication of estoppal is therefore 
inadmissible and an exception thereto should be 
allowed. Crocker v. Doig ^ Murray, — ^I., 111. 

Issanlt— Claim in ReconTention.— See Claim 
in Heconvention, infra. 

Defamation— Tender.— See Defamation. 

Action by Judge against OoTemment.— See 

JUDOE. 

Fraud.]— Fraud may be alleged in pleading as 
to a part of the contract sued on. Defiance 
Company v. Foster,— 1S12, 120. 

Plaintiffs' declaration averred possession of a 
wrecked ship and cargo and dispossession by 
defendant, resulting in damage. Defendant 
pleaded that the sale at which plaintiffs had pur- 
chased was invalid, as the captain had no right 
to sell. Plaintiffs, in reply, relied on the sale 
havinff been necessary and on their having pur- 
chased in market overt, and to this defenoant 
pleaded a fraudulent and oollusive purchase at 
auction. Held: — That the plea of fraud had 
been made at the right time and was a good plea. 
It was not inconsistent with another plea of 
tender for damage in respect of the ship alone. 
Held, further, ^t the plea of fraud was not bad 
by reason of the whole purchase price not having 
been preferred, an exception on that ground 
being inconsistent with an objection taken to the 
tender actually pleaded, lb. 

Absence of Demand.]- The general issue 
does not put plaintiff upon proof as to demand. 
The defendant should plead thut he is not liable 
for interest or costs by reason of the absence of a 
demand. 8muU' EstaU v. Bekrent,— 1612, 71. 

Insanity.] — Semble, defendant may^ead his 
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Uptojmijy— Per Connob, J. : When an aooount 
for gi^b" sold is sued on, the account, though 
annexed to the declaration for convenience, does 
not form part thereof. Cook v. Seaton^ — 1871, 
145. 

Pleading Error in LegislatiTe Enactment.] 

— The Colonial Government sued the Natal BanK 
for the amount of the annual license required by 
the License and Stamp Law, 1885. The plea, 
inter alia^ averred that the Law in question had 
not been properly and duly passed, inasmuch as 
an error had occurred in the printing and pro- 
mulgation thereof, in the paragraphs relied on by 
the plaintiff, it appearing from the minutes of 
the Legislative Council that an amendment, in- 
troduced during the progress of the measure 
through the Council, had not been given effect to. 
Held :— That an exception to this plea should be 
sustained. Colonial Government v. Natal Bank^ 
—VI., 111. 

After Absolution from Instance.]— In a case 
where there has been an absolution from the 
instance, the action must be begun de not^o upon 
fresh pleadings. Bumell v. Ketiion, — 1870, 20. 

Prescription. — See Pbescbiption. 



ni. Amendment. — (See also Head I., supra.) 

Not to tfo to Main Issues.] — An amendment 
of the replication having been authorised bv the 
Court after part hearing of the case, and the 
plaintiff having afterwards sought to amend his 
summons and declaration so as to bring them 
into harmony with the amended replication. 
Held : — That the application should be refused. 
Where amendment of plaintiff's pleadings would 
involve the main issues of the case, it is better 
that there shooid be an absolution from the in- 
stance. Dada Sc Co. v. Mahonied and anotliery — 
Xn., 13. 

Clerical Error.] — Amendment allowed in the 
case of a variance between the description of 
land in summons and declaration and that in the 
transfer documents, it appearing to be a clerical 
error. Menne v. Fulcher^s Tnat^e,— 1867, 31. 

During Trial.]- In a suit by edictal summons 
for divorce by a husband for nis wife's adultery 
generallv, the adultery specified in the intendit 
was with S., in 1852 ; but it was also alleged 
that the wife had absconded with another man 
in 1860. The Court not being satisfied that the 
adultery in 1852 had not been condoned, allowed 
the case to stand for a future day, with liberty to 
the plaintiff to amend the intendit by charging 
adultery with the person with whom the wife was 
alleged to have absconded. Watson v. Watson, 
—30th May, 1861. 

Where it appeared that hardship might result 
from defects in the plea, whereby defendants 
were disabled from leading evidence which might 
be a good defence to the action, the Court gave 
leave to amend, on terms, after the trial had 
been part heard. Ma^kHlican iJ^ Niven Y. Nathan 

iJroi.^— X., ea. 



During a part-heard action on a promissory 
note, leave gfven to amend the replication so as 
to answer the defence of want of notioe of dis- 
honour, on terms as to time and oosts. Dada ^ 
Co. V. Mahomed and another, — XI., 281. 

Where a document of release had been pleaded, 
and it was sought to lead evidence on another 
such document differing from that pleaded. 
Held : — That the latter document ooald be put 
In evidence, subject to its being pleaded, with 
right to reply ; and the plea mi^t be amended 
accordingly and further replication filed during 
an adjournment t>f the trial. Laughtcn v. Griffin 
and o(^r«,— XIV., 71. 

On Application for New TriaL— See Pbacticb. 

In Circuit Court.] — An application for amend- 
ment of pleadings ill an action pending before a 
Circuit Court must be made to that Court. 
Houghting v. Tf'ood,— 1867, 122. 

Terms on which Allowed.]— In an action 
arising out of the non-delivery of goods, plaintiff, 
immediately before the trial, for which a jury 
had been summoned, asked leave to amend the 
declaration by altering the numbers referring to 
the packages short delivered. Held: — That as 
the amendment amounted to a new declaration 
to which defendant might have a different answer, 
it could only be allowed on terms afi to postpone- 
ment of the trial and costs, the amended de^ra- 
tion being treated as if it were that originally 
filed in toe action. Seepen y. AJrican Boating 
Company, — XI., 168. 

— Costs.] — The amendment of plaintiff's r^li- 
cation on a point not material to the issue does 
not affect the liability for costs of the defendant 
against whom judgment has been given. Slatier 
V. Pietermaritzburg Corporation, — V., J55. 

Action for damages against M. by T., the 
declaration stating tlrnt, after M. had obtained 
provisional sentence on a note against T., ^'. had 
sent M. two promissory notes, which M. had 
accepted in satisfaction as far as they went, and 
T. had tendered the balance to M.'s agent, bnt 
that M. took out execution, retaining the notes 
which had been sent to him, and thus occasioning 
T. great damage. The jury liad found for the 
defendant ; but the Judge was dissatisfied with 
the evidence ; and the Court, upon an application 
for a new trial, set aside, on the 13th instant, the 
verdict, and ordered a new trial, directing the 
costs of the first trial and of the application for a 
new trial, to be costs in the cause. The defend- 
ant's plea of the general denial was preceded by 
an express traverse of the notes having been sent 
after judgment in the provisional sentence ; and 
it was clear, from the evidence, that the notes 
had been sent by T. to M., or, at least, had 
reached M. after the summons in the provisional 
sentence case had been issued, but about a week 
before the case came on in Court, M. residing at 
Durban, and T. at Pietermaritzburg. It was 
now moved, on behalf of T., for liberty to amend 
the declaration by averring the sending of the 
notes being before judgment, instead of after. 
This was opposed on the part of M. as not within 
the power of the Court. But (OoNNca, J., re- 
ierring to WiHH^m t. Bjfn^^ 1 Kqq, f.Q.Q.^ 
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N.S., 154, 200) the Court granted the application, 
giving the defendant liberty to amend nis plead- 
ings in reference to sach amendment of the 
declaration, the plaintiff to pay defendant's costs 
of such amendment; but plaintiff's attorney 
having applied out of CJourt for what was now 
ordered and being refused, no costs of this appli- 
cation were given. Tarboton v. Muirheadf—25ih 
September 1866. 

If a plaintiff seeks to amend his declaration on 
allowance, in part, of exceptions thereto, he must 
bear the oosts of such amendment, with the 
alternative of having the claim excepted to struck 
out of the declaration. FeU v. Goodwill,— Y ., 
265. 



IV. Exceptions. 

General Rules.]— By the practice of the Ck)urt, 
an exception resembles the demurrer formerly 
employed in England, and it must be confined to 
the pleading excepted to, and the law thereon. 
(The old English practice of *' oyer " and the 
present state of things as to demurrers, described). 

EffMt of ExceBtioni.]— The effect of excep- 
tions is not to acunit as true the averments of 
fact in the previous pleading of the partv except- 
ing, bat only those in the pleading of the other 
siae. "Where questions of fact, involving the 
rights and status of defendant, were in issue, the 
Court declined to decide the matter upon excep- 
tions. Church of England Curators v. CoUey, — 
VIIL, 221. 

Complieated Iieves.]— Plaintiffs' declaration 
avexred that first defenclant had borrowed money 
from second defendant, and that the latter bor- 
rowed from pla'ntiff, — ceding the first defendant's 
bond, with recourse against himself. Plaintiff 
sued both defendants, but not on the bond, for 
recovery of moneys advanced. The first defen- 
dant excepted to the declaration, on the giound 
that there was no privity between him and plain- 
tiff, and no cession of debt. The second defen- 
dant's exception was on the ground that the first 
defendant's property had not first been excussed. 
Hxld: — That both exceptions should be over- 
ruled, inasmuch as the debt appeared to be due 
and it was not clear how far there was privity of 
contract. The matter ought to go to trial. Natal 
Agency, Trust and Insurance Company v. Griffin, 
-Vm., 62. 

Meet ci ExeeptioneJI — The effect of a de- 
murrer, or an exception by way of demurrer, is 
that such an exception admits aU the matters of 
fact alleged by the opposite pleading. The party 
having had his option whether to plead or except, 
adopthig the latter alternative, must be taken to 
admit that he has no ground for denial or traverse ; 
and that, therefore, the only question for the 
Court is whether, assuming such facts to be true, 
they sustain the case of the party by whom they 
we alleged. Vos v. Colonial Qovemment,—XIl,, 
887. 

IittboiHCa^i iBSaes.]— Plaintiff claimed from 
the uovemm^nt damages in respect of land taken 
irithin end withoat the 100 feet width for raUway 



purposes under Law 5, 1888. The plea denied 
that land outside the 100 feet had been perman- 
ently taken, to which width, it was averred, the 
Government was not restricted by Law 6, 1888, 
or any Law incorporated therewith, and denied 
that the plaintiff could claim compensation for 
land taken for the railway, except as provided in 
his title deeds. Also that the damage alleged, 
even if sustained, did not give any right of action 
against the Government. Upon exception to all 
but the first plea. Held, That it would be incon- 
venient to decide, at so early a stage, and without 
hearing evidence, upon tne important issues 
raised in the pleadings. The case beinff the first 
one of the kind and the authorities cited being 
somewhat conflicting, it was desirable that the 
action should proceed to trial. Meek v. Colonial 
Government,— -Xm., 135. 

Main Issnes,] — ^Wherean exception went to the 
main issues of law involved in the action, the 
material facts being admitted on the pleadings, 
Held {Per Wbaoo and Tubnbull, J.J.), That as 
it app^red that there might have been compli- 
cations in the transactions such as would distin- 
guish the case from previous decisions of the 
Court, it was prefere^ble that the whole action 
should proceed to trial. Cook v. Chapman and 
another,— KIV., 281. 

Mirioinder not Matter fo^]— "Misjoinder" 
should be pleaded as a defence and is not pro' 
perly raised by way of exception. Exceptions* 
therefore, disallowed, but leave granted for amend- 
ment. Rem/rey v. Surveyor-General and another ^ 
—XIV.. 17. 

Materiality of ATerment excepted io.]— 

Exceptions overruled, the Court being unable to 
decide how the matter pleaded really affected the 
question in issue between the parties. London 
and South African Bank v. James* Estate, — 1869, 
104. 

Where a plea was excepted to as containing a 
misrecital of one of the terms of a contract sued 
upon. Held : — That as the averment excepted to 
was in respect of a matter inmiaterial for the 
purposes of argument, the exception should be 
disallowed. Ixard v. Colonial Government, — 
Vn., 169. 

ConBtraction of ATerment.]— The plea con- 
tained an averment of the terms of a contract to 
which exception was taken on the ground that it 
was a misconstruction of the contnust. Held : — 
That, the averment being capable of a construc- 
tion which was not incorrect, the exception failed. 
lb. 

General Exceptioni met by Partial De- 
fence.] — An exception alleging that the declara- 
tion disclosed no cause of action, when in fact 
there is a good cause of action as to part of plain- 
tiff's claim, is too general and cannot be sustained. 
James, dt HUchens Bros, y. Henderson dt Co., — 
L,5. 

Where an exception is taken to the whole de- 
claration as showing no cause of action, and the 
Court holdis that the declaration, in pert, avera 
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what maj be a oaose of action, the exception 
most be oyermled as being too large. Fell ▼. 
GoodiriZZ,— v., 266. 

The different numbered paragraphs of a plead- 
ing are not to be taken as separate and distinct 
pleas, but have to be read as distinct clauses of a 
narrative, divided for the sake of clearness and 
ease of reference. An exception, directed against 
a particular part of a pleading must fail, if the 
pleading contains elsewhere an averment which 
would support the part excepted to. Feus db Co. 
Y. Stafford,— yi,, 261. 

Where an exception is directed generally to the 
whole of a plea, as disclosing no defence. Held : 
That if the plea, which has to be taken as true, 
avers anythmg which might, in evidence, tend to 
the discharge of defendant from the action, either 
in whole or in part, such an exception must faU. 
Potter v. WUhdm S( Terry*8 rn«t€«,— VII., 75. 

To Dooament not Bet Oat.]— If the defendant 
seeks to except to a document referred to but not 
set forth in the declaration, he must first set fortib 
the document for the purpose of taMng the excep- 
tion, an exception being regarded as a demurrer, 
referring only to that which is of record. Simon 
y. Isaacs,— v., 227. 

On Mistaken Hypothesis.]— Where exceptions 
proceeded on the mistaken nypothesis that the 
plea went to the whole cause of action, whereas 
the plea only went to one averment in the declara- 
tion. Held : — That the exceptions should be over- 
ruled, inasmuch as the plea only contained counter 
statements of fact to the averments in the declara- 
tion. Slatter y. Pietermaritzburg Corporation^ — 
v., 121. 

Jad^ent on lllovanee ot— See Practice. 

To Jopisdiotion.] — (See also supra I., and 
JuBisDicnoN.) Semblb : — Jurisdiction cannot be 
objected to by a general exception that a claim is 
bad in law. Want of Jurisdiction cannot, of 
itself, make a claim bad in law. De Blanche v. 
Zietsman,—L, 104. 

Wrong Party Bvhig.]— Exception that an 
action relating to an inheritance had been brought 
by the heirs of the estate and not by the executor 
— overruled. Ufs v. Vermaak, — 1867, 25. 

Technicalities Discooraged.] — The Court dis- 
courages the practice of bringing technical excep- 
tions of the nature of special demurrers. CroiccUr 
y. Durban Corporation, — Phip. 26. 

Costs.] — (And see Costs). Where, on an 
argument upon exceptions, it appeared that there 
had been misconception in pleading on both sides, 
the Court, in overruling the exceptions, ordered 
the costs to be costs in the cause. Slatter v. 
Pietermaritzburg Corporation, — V., 121. 

Where exceptions partly succeed and partly 
fail, costs should be made costs in the cause. Fell 
y. OoodwiU,—Y., 265. 

Withdrawal on Terms.]— Plaintiff may be 
allowed to withdraw exceptions, upon payment of 
QQsts, defendant undertaking to pleM iasuably 



within 14 days. Goodricke y. Van der Byl & Co,, 
—1870, 124. 



V. ReconventiojI. 

Regarded as Separate Action.]— Plaintiffs 
contracted to consign goods to defendant for sale, 
and brought their action for such goods as had 
been delivered. The defendant claimed a much 
larger sum in reconvention, as damages for breach 
of the contract, by reason of plaintiffs having 
removed their agency and having consigned goods 
to other agents. Held : — That the case was one 
in which the reconventional claim could be 
properly pleaded, the claim in reconvention being 
quite distinct from that in convention. WestUjf 
Richards ^ Co. v. Stuart,— 1872, 36. 

The practice is to regard the claim and counta 
claim as independent actions. Watson y. Wood- 
house,— XUI., 218. 

Damages for Assanlt.]— A claim for damages 
for assart may be brought as a reconventional 
claim in an action for damages for wrongful 
occupation of land. But this is inoonyenieni 
BraithwaiU v. Martens,— TH., 172. 

Effect of Dismissal of.]— It is a question 
whether dismissing the claim in convention does 
not get rid of the claim in reconvention, but, 
Seuble, it has not that effect. Wtlhonu y. 
Froomberg and Nathan, — V., 216. 

Plea may not make Connter-claim.]— A plea 
in reconvention containing a counter-claim is 
irregulwr. MeUersh v. Moreland, — V., 8. 



VI. Tdcb fob Pleading, Noncss, and Bab. 

1. Time for Pleading. 

What Time Reckoned.] —The 16th Bule pro- 
vided that the "declaration shall be filed at 
furthest within the term next after that in whidi 
summons was issued " : — Held, that the time for 
pleading included the vacation following such 
term. Muirhead, Findlay db Co. v. Muirhead, — 
1872, 4. 

The time during which a motion is pending for 
stay of proceedings until the lodging of secority 
for costs, is not to be included in tiie time allowed 
for filing declaration. Rosenblum y. Marcus, — 
v., 131. 

Application for Farther Time.]— Under the 
23ra Rule of Court, an application for further 
tune to plead may be made after the expiration 
of the time allowed by the 16th Bule, and even 
as a cross-application upon a motion for leave to 
sign judgment, though in the latter case under 
the penalty of paying oosts of both apphoations. 
Muirhead, Findlay f Co, y. Muirhead, — ^1872, 4. 

Delay when Defendant in Default]— Where 

the defendant has pot entered appearance, ^ 
Court will not order the declaration in an action 
to be set aside on the ground that it had not been 
filed in time. NataX Bank v. PkOlips.^ldfflt 
105. 
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NegotifttioBS for Settlemeiit.]— :Declaration 
filed on 29th January. Notice thereof given and 
plea required on that day. On 8rd February the 
defendant's attorney (W.) left Pietermaritzburg 
on Circuit, and did not return till the 16th. On 
9th February plaintiff's attorney (G.) wrote from 
Durban requiring a plea in 24 hours. W.'s 
managing clerk wrote on 10th to G. mentioning 
W.'s absence. W., on his return, also wrote 
cautioning G. against incurring expense. On the 
11th February G. had served notice of trial for 
3rd March. On 2nd March, the first day of term, 
W. applied for leave to his client to plead. The 
action was against H., as Secretary to the Y. 
Club, and as a foundation member thereof, for 
the price of goods furnished to the Club. The 
liability of the Club had been admitted by the 
defendant. There was no affidavit of merits in 
support of the application. G. made an affidavit 
in opposition, which consisted of a reference to a 
letter to W., in which he rested his opposition 
mainly on W.'s having done the like in two other 
cases having no connexion with this. The 
Court (HiRDiNo, C. J., absent) gave two days' time 
to pleaiid, the documents before the Court showing 
that there was a serious question in the case as 
to H.'s personal liability, and the plaintiff having 
been personally in correspondence with H. as to 
arranging the matter up to 27th February. No 
order as to costs incurred in respect of the 
proposed trial on 8rd March; G. not to be 
allowed as against his client the costs of his 
affidavit. Salmon v. Harper, — 2nd March, 1863. 

Costs of Application for Time.] — ^The general 
rule is that when time is asked the applicant for 
the favour should bear the costs of his applica- 
tion. Where, however, an English Company had 
been sued and the plaintiff had allowed his 
claim to remain dormant for 12 years, costs made 
costs in Uie oaose. Winter v. Natal Investment 
Cb.,— I., 45. 



2. Notices and Service. 

Deelapation Filed in Default.]— Prior to the 
Bule of Court of the 28th July, 1880, where the 
declaration had been filed for default, service 
thereof on defendant was necessary. James v. 
James,— U 195. 

In an action in wliioh the declaration, filed for 
default of appearance, had not been served upon 
the defendant, the plaintiff could not be allowed 
to go beyond the claim made in the summons. 
Spencer v. TyonUon,—JI., 30. 

On Befusal of ProviBional Sentence.]— On 

rehifial of provisional sentence, the plaintiff, if he 
proceed with the action, must serve a copy of his 
declaration upon the defendant. Jee v. Billy, — 
m. (March), 34. 

Publication in Oazette.] — The defendant, 
after receiving the summons, nad left the Colony 
without entering appearance: — Held (prior to 
tlie Bule of 28th July, 1880), that there shouldbe 
pohlioation of the declaration and notice to pleckd 
m the Gazette, in lieu of ordinary service, with 
liberty to defendant to apply for leave to enter 
aypearsnoe^ Jamei y« Jamesr-U^i 8« 



PeremptoFy Notice.]— Where the defendant 
has been given an extension of time to file his 
plea, at the expiration of the extended time he is 
entitled to peremptory notice to plead before 
being barred by plaintiff. Van Muschenbrook v. 
Allison,— YIU., 191. 

Evidence of Default.]— Proof of service of 
notices to plead, of bar, and of trial may be made 
by affidavit. Weldon v. Weldon,—!,, 263. 



3. Bar. 

notice ol] — The Registrar may not receive a 

S leading sought to be filed after the time allowed 
y the Bules of Court. Muirhead, Findlay 4* Co. 
v. Mmrhead,-IQ72, 4. 

Notice of RemoTal of Action.— See Action. 

When Competent.]— Where plaintiff is in 
default with ms replication, the plea not being 
the general denial, he may be haired and judg- 
ment signed against him. Welhome v. Froom- 
berg ^ Nathan,— Y., 216. 

DispenseB with Notice of TriaL]— A barred 
defenaant need not be served with notice of trial. 
Peters v. Peters, — I., 42; Dickinson Bros. v. 
Schenk,—!., 233. 

Accidental Default.]- Bule 16 operates as a 
bar in case of default of appearance, and no 
notice is required for this purpose. Where it 
appeared that the defendant's default was the 
result of an oversight in the attorney's office, 
leave granted to enter appearance within 4 days, 
plaintiff's costs being made costs in the cause. 
Winder v. Natal Land and Colonization Co., — I., 
99. 

RemoTal of, Terms.}— The declaration was 
filed on October 29t^, and the eight days' notice 
to plead was then given. In November, the 
defendant made an application to set aside the 
proceedings, or to amend the declaration, as it 
referred to the copy of an account as annexed to 
the sfbtmions, when none such had been annexed. 
The Court, on November 13, ordered this account, 
which was then already filed in Court to be 
annexed to the summons {Supra). On November 
13th plaintiff served defendant with notice to 
plead in 24 hours, and on November 22 had the 
bar under Bule 19 entered in the Begistrar's Office. 
The defendant now applied to have this bar re- 
moved. The Court ordered the bar to be removed, 
and a fresh 24 hours' notice to plead being 
waived by the plaintiff, and the pleas and excep- 
tions being ready, they were ordered to be filed 
forthwith, and the plaintiff was to be at liberty 
to set down the exceptions for argument on short 
notice. Costs of the application to be costs in 
convention in the cause. Per Habdino, C.J. : 
The right to enter the bar was too doubtful and 
the consequences too serious for it not to be 
removed on the terms required by the order. 
Per CoNNOB, J. : The declaration was amended 
by the order of November 13th, and there was, 
therefore, a fresh 24 hours notice requisite to 
authorise the bar; and as that had not been 
served, the bar ought to be removed without 
terms. Per Fbillips, J. : The dsdaratioa was 
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not amended by order of November 13, but the 
bar ought to be removed on defendant's paying 
the coste, and undertaking not to except dilatorily. 
Bergtheil v. TumdwU,— November 27th, 1860. 

Bar to pleading may be removed on terms as to 
time and place of trial and costs. Andrews v. 
5par*<,— 1872, 178. 



VII. Pabticulabb.— See also. General Principles, 
supra. 

Payment.] — In an action for money lent, de- 
fendaoit denied indebtedness, and pleaded that if 
any sum had been lent, it had been repaid and 
settled for in account between the parties. 
Plaintiff applied for an order directing particulars 
to be fumisned of the date of the aUeged settle- 
ment and giving details of the account referred 
to : — Held, that the plea, though unusual, was 
sufficient, and that the application failed. 
Orowder v. itfyer«,— XIV., 279. 

Defence as against Third Penon.]— In an 

action for damages in respect of non-delivery of 
goods, the plea, after averring that the contract 
sued on was not with the plaintiffs but between 
A. and the defendants, contained the following 
clauses: — "If, contrary to defendants' conten- 
tion, they are called upon to answer further the 
plaintiffs' claim, they will contend that such 
claim is subject to all the defences competent to 
defendants as against A., and also subject to all 
equities and matters of account between defend- 
ants and said A." Held : — On exception to this 
plea, that defendants could not so plead without 
setting forth the defences so relied on. Leave 
granted to amend plea accordingly. Murray ^ 
Co, V. African Boating Co.,— XII., 364. 

InToices.] — Plaintiff sued for the value of 
certain packages entrusted to defendant as a for- 
warding agent, and for damages by reason of 
non-delivery. An account attached to the de- 
claration gave certain particulars of the numbers, 
contents, date of transmission to defendant, and 
value of the packages. Held : — That the de- 
fendant was not entitled to further particulars 
nor to the invoices. Per Gallwey, C.J. : — The 
defendant was not entitled to any particulars of 
the packages, further than the date of their de- 
livery to him by the plaintiff. Williams v. 
Spar/t*,— XII., 65. 

Items of Claim.]— Plaintiffs, a Municipal Cox- 
poration, alleged that defendants, formerly in 
their service, had wrongfully received bonuses 
from certain Indians, and also that one of the 
defendants had appropriated certain building 
materials and had neglected to pay over moneys. 
Held : — That particulars should be furnished by 
plaintiffs of the names of the Indians alleged to 
nave paid bonuses, and also a list of the building 
materials referred to in the declaration. Durban 
Corporation v. Petersen and another^ — VH., 166. 

Items — Costs.] — In an action by the Bailway 
Company for price of carriage of goods, the 
defendant claimed in reconvention damages for 
non-delivery of goods, and specifying in the 
schedule certain particulars as to dates and per- 
eonl. This pleaoUng in reoonveution was filed on 



21st March, 1864, and no demand by the plain- 
tiff 's attorney for particulars had been made aod 
of this application for particulars as to dates and 
persons and marks, or that the claim should not 
be recoverable, the notice was too short for the 
attorney, who lived at some distance, to reply to 
the affidavits. The Court, on the defendant's 
attorney undertaking that the defendant should 
give such particulars as he could as to specific 
items, made no order on the application, except 
that plaintiff should pay defendant's costs of it. 
Connor, J., would have preferred the defendant's 
costs to be costs in the cause. Per Phillips, J., 
and MEUiEB, J. : The want of a general demand 
for particulars entitled defendant to costs. Notol 
Railway Company v. James, — July 28th, 1864. 

Orerohar^es.] — Plaintiff in an action tor 
overcharges is bound to give particulars of the 
items overcharged, after an inspection of the in- 
voices in defendants' possession. Bobhert v. 
Escombe, Gladstone Sf Co.,— 1^2, 100. 

Plaintiffs sued on an account for goods sop- 
plied within a stated period. The plea averred 
overcharges on the general account, and there 
was a claim in reconvention for refund of pay- 
ments in excess. On a motion by plaintiffs for 
an order on defendant to give particulars, Hbu) : 
— That as plaintiffs did not sue for the goods on 
which overcharges were alleged, they should be 
informed of the particulars of defendant's objec- 
tions. The plea should be confined to the subject 
matter of the action, as set forth in the deolaratioii, 
save 60 far as particulars should be furnished to 
the plaintiffs within a specified time. Fats ^ 
Co. V. Michaelson, — V., 46. 

Banking Acconnt.] — ^Defendant, who aUeged 
unauthorised dealing with her banking account, 
allowed to inspect the bank vouchers in the bands 
of plaintiff's solicitor, and ordered to specify, so 
far as possible, the items objected to. Shaw v. 
Bond—Y., 61. 

Docmnent Relied on.]— Where the declaration 
pleaded a partnership created by deed. Held, not 
to be necessary to expressly state that the con- 
ditions relied on were contained in the deed. 
Baxter v. Beningfield^—Ul. (Sept.) 31. 

There is no occasion, in pleading, to do more 
than specify the document under which the plain- 
tiff claims title, and to state that it confers the 
title. The docimient itself need not be set out, 
but only its effect. lb. 

The Court does not take judicial notice of 
documents between parties. If a document is 
relied on as containing a particular term, that 
must be set out or specially pleaded. The mere 
averment of the existence of the instrument is 
not sufficient. Jee v. Cooke Sf Co., — ^V., 186. 

PlaintiflTs Residence.]— Exception that plain- 
tiff's residence was not set forth in declaration— 
overruled. Uys v. Vermaak, — 1867, 36. 

Averment of Title.]— In an action for speoifio 
performance of an agreement for the relinqaish- 
ment by defendants of a piece of land and for 
transfer thereof to plaintiff, the ownenbip of ^ 
land being a matter ol dispute, exoq^on «m 
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taken to the declaration as not Averring that the 
defendants were owners of the land claimed, or 
were entitled to give the transfer aooght, Hxld : — 
That the ownerehip of the land, being a matter 
ol dispute, an averment of ownership was not 
necessary under the circumstances of the ease, 
and that the exception thmrelore tailed. Nel v. 
Mar€ and another,— U,, 121. 



Vn. Othib Matters. 

fipeeifyiBg lMiiet.}^PlaintifiF claimed a per- 
petual injunction restraining the Oovemment from 
pvooeeding wiUi certain waterworks on his pro- 
perty. The plea questioned plaintiff's title, and 
averred that the conditions of the grant from the 
Cnmn justified the action of the Government. It 
was also pleaded that what had been done was 
done with plaintifF^s leave, and that no injury had 
been occasioned. The case having been set down 
for trial before a jury, the defendants moved for 
an order under Bule 3, of the 31st January, 1860, 
specifying the issues of fact and of law between 
the parties. Held : — (Wkaoo, J., who would pre- 
side at the trial, preferring to express no opinion), 
That the issues on the record were such as could 
properly be put to the jury by the presiding Judge 
at the trial; and that the application shoald 
therefore be refused, without prejudice to the dis- 
cretion of the presiding Judge. Voi v. Colonial 
9ov€rmHent,—Xni.y 7. 

Pleftdinl a Sta ta teJ— If a case be brought 
wHhin the language of the Ordinance, it is not 
Beeessary to spedf y in the pleadings the particular 
section relied upon, so long as it is dearly shown 
on the pleadings what section is referred to. 
fTright v. Tennant,— 1870, 73. 

8eh6d«le of DMvnents-Riile 24.]-If asked 
to do so, the Court must construe the 24th Rule 
strictly. Order accordingly directing defendant 
to g^ve separate copies of ms. parts of bills of 
lading with shippers' and consignees' names, the 
j^wtiff paying for the same. Defiance Co* v. 
JW#r,— 1872, 12a 

Leave to Plead— Tennt.]— Liberty had been 
given, after the service of notice of trial, to file a 
plea of the general issue within twenty-four hours 
on payment oi certain costs. Nothing was done 
under this order until the dav of the trial, when 
the plaintiff's attorney refused to allow the plea to 
be med. The Court, upon the defendant's attor- 
ney's personally undertaking to give security for 
the claim to the satisfaction of the Master within 
one week, and upon payment of costs of the day, 
give defendant liberty to plead witiiin ten days, 
and postponed the trial to within some day of the 
frrst ten days of next term. Dearda v. Murphy^ 
-July asth, 1864. 

Qr4we to File— Exeeplkm net a Plea.]— 

Delendant had been allowed to enter appearance 
and ordered to file his plea by a certain dav. He 
filed an exoaption but no plea. Hbld :— That the 
Older had not been complied with, and, though 
the def eodani was not prevented fronp^ taking an 
exception, he could not file a plea after the time 
•ttowod. £Mkrd ▼. Zlelnaaa,— VI., 93, 
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POUCEMAN. 

¥—■ ted Policeman— DfiiniiaelJrrrAetton by 

one of the Mounted Police against the Oovem- 
ment for, inter alia, damages for wrongful 
dismissal. The plaintiff and ten others were 
stationed near the frontier, with two Sergeants ; 
and, in the absence, for a few days, of the 
Commandant, all but the two Sergeants went to 
Pietermaritzburg — two or three days' journey — 
to complain about non-payment of their wages. 
The men's wages were, in fact, two or three 
months then in arrear. They went to the acting 
Lieutenant-Oovemor, who saw them and ordered 
them back immediately, saying that S., who was 
in the neighbourhood, would investigate the 
matter. The pien said that the senior Sergeant 
knew of their going and favoured it ; but the 
rules required leave of absenee to be in writing, 
and there was none such. The Sergeaat deniea 
haviug favoured the departure ; and on the men 
leaving wrote to the Commandant about tkniff 
leaving. On his return, in a few days, tiie men 
were suspended from duty; but the sospension 
was, shortly after, removed " pending enqmiy.** 
S. inade his enquiry, and, in aliout a month, ibe 
Commandant, on hearing from the Cploidal 
Secretary, (but the letter was not in evidenot) 
called all the men up, on the charge of leaving 
their post, and asked each what he had to say. 
The plaintiff's reply was ^at he had gone for his 
wages, and to get his dismissal. Conkob, J., 
before whom the case was tried, told the jury 
that the Commandant had power in law to dismiss 
the men here; and that, therefore, they could 
give no damages ; and left no question to them. 
It was objected bv plaintiff's counsel that the 
question whether there was sufficient cause for 
dismissal ought to have been put to the jury, or 
that they should be directed that what took place 
before the Oovemor, and their returning to their 
duty, was a condonation. The jury returned a 
verdict for the plaintiff for £200 damages* Ap* 
plication was now made to set aside the verdict 
and enter it for the defendant, or to enter a non- 
suit, or to grant a new trial. The Court set aaide 
the verdict and granted a new trial ; the costs for 
the former trial, and of this appUoation, to be 
costs in the cause. Per Habdino, C.J. : The 
ruling of Connor, J., was right, as to the plaintifPs 
dismissal. Per PHn^m, J.: There was no 
question of fact for the jury. Joyce v. ErtHney — 
6th September, 1866. 

Attachment of Polioeman*s PayJ— Order 
granted for attachment of £1 a month from the 
pav of a Mounted Polieeman, against whom a 
judgment had been obtained for £61, and a writ 
issued upon which there was a retora of muUa 
bona, KeyUl v. Asher.^YUI., 249. 

Pupohate of Policeman*! Kit.]— See Obiicinui 
Law. 
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POLICY OP INSURANCE.-See 

Insubancs. 



"PORT OP NATAL."-See Ship. 



POST-NUPTIAL CONTRACT -See 

Husband and Wifb. 



POST OFFICE. 

Liability for Lots of Registered Letter.]— 

The Government is not, in respect of the Post 
Office, subject to the liabilities attaching to com- 
mon carriers, and the revenue is not liable for 
the loss of letters, though remstered, and though 
the loss has occurred through the delict or culpa 
of the Post Office employes. The mere fact of 
registration— a matter of police— cannot occasion 
liability to the revenue. Muirhead Se Co, v. 
^y W,-1875, 81. ^ 



POUND.— See Cattle. 



POITNDMASTER.— See Cattle. 



POWER OP ATTORNEY.-See 

Pbingipal and Agent. 



PRACTICE. 

I. Pabtibsto Actions. — (See also Action, and 
the various titles throughout the Digest.) 

n. Summons. 
m. Appearance and Pboceedinos in Default. 
IV. Inspection op Documents. 

V. Pleadino.— See Pleading. 
YX. Tbiain 



Vn. New Trial. 
Vin. Judgment. 
IX. Motions and Applications. 
X. Other Matters. 

L Parties to Actions. 

Want of Parties.]— It is too late to object at 
the trial to a want of parties, the occasion t(a 
whom has appeared on the pleadings. Good v. 
CroMrZy,- November 8th, 1864. 

Forma Paui>eri8--Giirator ad Litem.]— The 

attorney appointed to conduct a case in forma 
pauperis may also be the plaintiff's curator ad 
Htem, AnJUld v. v4n/l<fW.— 1867, 312. 

— RoYiew.]— (See also Appeal). Reference to 
the next attorney on the list for report on a 
petition for leave to sue in forma pauperU^ by 
way of review from a Magistrate's judgment On 
presentation of the report, leave granted to review 
and the attorney appointed. Palmer ▼. Stent Sc 
Dixon,— 1869, 36, 41. 

—Form of Petition.]— A petition for leave to 
sue in forma pauperis must be explicit as to Uie 
poverty of the petitioner. A mere averment that 
the applicant has no means for the purpose ci 
paying the cost of the suit will not soffioe. 
Kavanagh v. Kavanagh,—!., 63. 

A petition for leave to sue in forma pauperis 
must aver that the petitioner has not £5 or its 
value in the world. Verasammy v. RamaUngenj 

— Withdrawal of Attomej^.l — An application 
by an attorney, for leave to witndraw from a suit 
referred to him in forma pauperis, must be made 
by the attorney on notice to his client. Peak v. 
Imperial Government^ — I., 247. 

—Applicant's Means.]— Where a petition for 
leave to sue in forma pauperis had b^Bn referred 
for report, the attorney, before going into the 
merits of the case, informed the Oourt that peti- 
tioner seemed able to carry on the action at her 
own expense, as she was keeping a boarding 
house at which several persons paid 20b. a week 
for meals. Both petitioner and her husband 
were, however, heavily in debt and were being 
sued by creditors. Held: — That there being 
nothing to show that the petitioner was worth 
£5, the attorney should report on the merits of 
the case. PotteriU v. PottenU,—Y,, 260. 

—Notice to Defendant.]— Notice of wife's ap* 
plication to sue her husband in forma paupern 
ordered to be given to the defendant. On the 
husband alleging that his wife had means to 
prosecute the suit, reference made to the Master 
on that point. Ellis v. -EUm,- VII., 110. 

Where the defendant in an intended action in 
forma pauperis is within the Colony, due notioe 
Of the appUoatioQ for leaye to sae hj thatprooaH 
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most be given to snob defendant. Daza y. 
Hancock,— VUl., 4. 

—In CFiminal Caie.— See Cbdiinal Iaw. 

Co^Jolniiitf PaFties— Application Ex Parte.1 

—Several plaintiffs allowed to be conjoined 
against one defendant, on application ex parte, 
DhloH and othen v. Maree,— 1673, 54. 

— ^Transferees.] — ^Where the curator bonis of a 
widow sought to institute an action against the 
transferees of certain properties, on the ground 
that the widow was entitled to her share thereof, 
in communi^, the application being granted, 
HxLD, that it was diMcnlt to see how all the 
transferees could be joined in one action. In re 
Welch,— \n., 78. 

Intenrention. — (See also Action, and Judo- 
, infra). 



Terms.] — ^Leave granted to intervene as defen- 
dant, plea to be fil^ in eight days. Murphy v. 
Sutherland,— 1QQ7, 31. 

Seenrity.] — Leave granted to intervene as 
plaintiff on security for costs being given. Meyer 
V. Badenhor$t,—lS67, 230. 

(See also Gobtb, security for). 

By Consent.] — Intervention allowed at the 
hearing of the action, by consent, without plead- 
ing, the case being adjourned. Colonial Govern- 
ment V. HoiPfZfo,— 1869, 55. 

Notice.] — Where a person had been allowed to 
intervene as a defendant, but had not entered 
appearance, and the case had some years after- 
wurds been set down by the plaintiff for trial by 
default. Held : — That notice of every step in the 
action should have been given to the intervening 
defendant. The Court allowed the plaintiff to 
give his evidence and postponed the case for the 
proper notices to be given to the intervening 
defendant. Meyer v. Badenhorst {Otto inter- 
vening). 1867, 187. 

Number of Parties.]— Where a number of 
persons, contributors to a fund, were concerned 
in an action, the Court allowed any three of them 
to intervene as defendants, provided the costs 
were not increased. Bishop of Natal v. WUUams 
and others,— 1B67, 302. 

Defsetire Pleadings.] -Where it appeared, in 
an action as to succession, that a post-nuptial 
contract, material to the issue, had not been 
pleaded, the Court ordered stay of proceedings, 
on specified terms, with liberty to the heirs to 
apply for leave to intervene as plaintiffs and to 
amend the declaration. Welches Exeeutore v. 
Welch,— YJI„ 176. 

Nominal Plaintiff.]— Plamtifr sued for the 
purchase price of a horse belonging to his 
broUier. Defendant claimed, in reconvention, 
the amount of a promissory note, representing a 
debt due to him by the plaintiff personally. 
HjeiiD: — That the claim in reconvention had 
ri^tly been dismissed, its apparent object being 



to make the plaintiff's brother liable for the 
plaintiff's debt. Sidgwick v. Bum,—\U1., 42. 



n. Summons. 
1. Requisites of, Rules as to. 

Standing for Declaration.] — An action 
claiming a sum under £30, the value of goods 
unduly alienated by a debtor previous to insol- 
vency, is not a ** simple original claim " in which 
the summons may stand for a declaration under 
the 15th Rule of Court (1846). Goulden's 
Trustee v. Hartley,— Thi^,, 80. 

Plaintiff issued summons for £29 6s. 8d., for 
balance of an account due by defendant, for 
goods. The account from which the balance 
arose was for £144 6s. 8d., and had been held by 
the Court as beyond a Magistrate's jurisdiction. 
On defendant's application to set aside the sum- 
mons, which stood for a declaration under Bule 
15, HsLD : — That the action was not a ** simple 
original claim, not exceeding the value of £80," 
in which, under Bule 15, the summons could be 
allowed to stand for a declaration. The appli- 
cation was rightly brought on motion, an excep- 
tion to summons not being recognised. Oeekie 
V. Hunt,—yi,, 16. 

Note to Provisional Snmmons.} — The note 
to a provisioniJ summons must specify the name 
of the town in which the defendimt may enter an 
address with the Begistrar (Bule 2 of Ist July, 
1876). It is not correct merely to refer to an 
address " in the town from which the summons 
is issued." Skeen v. Einwald,—Y,, 221. 

Misdescription of Party.]— Where defend- 
ant having been stmimoned provisionally appeared 
and objected that the name in the body of the 
summons and in the copies of promissory notes 
attached was "Jenkin," not "Jenkins," the 
Court gave plaintiff leave to amend, and ordered 
the case to stand for a week, plaintiffs not to 
have costs of the day. Beservice to be unneces- 
sary, as the defendant appeared. Dickinson j* 
Co. V. Jenkins,— lQ7^y 5. 

Partnership Firm.]— In an action by a firm, 
the provisional summons being in the name of 
the managing partner, and no document being 
produced to show that he represented the firm : 
HsLD, that an amendment of the summons 
might be allowed so as to show the debt as due 
to the firm, omitting the name of the managing 
partner. Lyne v. Orc^rcf ,—1872, 1, 2. 

(See also Pabtnxrbhip,) 

When dispensed with.]— Summons declared 
to l^ unnecessary where the parties were before 
the Court. In re Colonial Land Co.,— 1868, 218. 



(2) Service of Summons. 

Absent Defendant.]— It is sufficient, In the 
absence of a defendant, that the summons be 
tacked to the door of his usual residence. Ran^ 
^ Cih v« fVosiei,— IL| I31« 
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The SherifTs return on a sommons showed 
servioe at the residence of the defendant by 
leaving the summons with his father. The 
evidence as to the defendant's actual residence 
was conflicting. Hhlb: — That, in the absence 
of any evidence from the father showing that he 
had failed to hand the summons to the defend- 
ant, the servioe was sufficient. The defendant 
ought to have left word with his father as to his 
intended movements, and, as he neglected to do 
80, the service must be taken as having been 
made at his residence. Kumalo v. Xaha^ — XI., 
299. 

On application for provisional sentence, the 
Sheriff's certificate of servioe was was that it was 
made at the defendant's last-known place of 
abode. The Court intimating that this was not 
•nfBoient under Bole 14 (1B46), extended the 
return of the summons until the first day of 
the next term. AlUson y. Rogers^ — 30th March, 
1861. 

ScUeM Sammons serred In Colony*]— This 

was to have been an application on an edictal 
summons, but, on the return day of the first 
citation counsel produced certificate of Sheriff 
showing personal service in this Colony. The 
Court ordered the summons so served to stand 
for the ordinary summons in an action. David- 
$on V. Davidsattt Ist September, 1862. 

Evidence of Defendant's Identity.] — A 

summons for restitution of conjugal rights was 
served upon defendant, in London, by a solicitor, 
whose affidavit of service declared Uiat he had 
served the process " on the said A. B., of (the 
address followed), by showing to her the original 
summons with notice attached, and by leaving 
with her a true copy thereof." Held:— That 
this was insufficient, the defendant being, ap- 
parently, unknown to the solicitor, and there 
being no evidence to show that the person served 
was the defendant in the action. Champion v. 
Champion,— Xm,, 218. 

In Magittpate'i Court.— See Maoistrate's 

OOVBT. 

TimeJ—Bespondent, who lived 10 miles beyond 
Greytown, was served on the 26th September, 
with a writ of review returnable on the 30th : — 
Held, that the notice had not been sufficient, 
and tiiat the case must stand over. Meikk v. 
Uot/Ki.—lSTl, 179. 

Defendant, a resident of the Orange Free 
State, and domiciled there, while travelling 
through Natal, was served, in Pietermaritzburg, 
with a summons: — Held, that he was only 
entitled to the same notice— 48 hours — as a resi- 
dent of Pietermaritzburg. Macaulay v. Brink, — 
1872, 8. ' 

Three clear days is sufficient time for servioe 
upon a defendant in Durban, and four for 
Verulam. Wilxon v. Dumo, — V., 291 ; Simpson 
v. Umhlalu.^YL, 199. 

Proof of Servioe.] — The Court does not re- 
cognise the certificate of an outside officer, but 
only that of the Sheriff of Natal. A certificate 
gl seryioe by the Hi^h Sheriff of the Transvaal 



is not suffident. Ftrneykou^ v. FarMffliomffK 
—v., 147. 



A mere oertUlcate of SMviee of a 
abroad is not sufficient. There should be an 
affidavit. Jaimieaon, Fortfih dt Co, v. Ongle^^ — 
XI.. 67. 

On Partner or Firm.]— A^ioatlon lor pm- 
visional sentence against the firm of P. and W., 
as indorsers of the note by their former style ol 
P. & Co. The servioe of the summons was oa 
P. only, in the streets. Held, on the authontj 
of Haupt V. Spearman, Menzies 135, and Vo* ▼. 
Fo«, lb. 132, that this servioe was insufficient to 
bind the firm, in which character alone P. and 
W. were sued. AHiton v. rttnOmli,— May 17th, 
1860. 

Application for provisional sentenoe against a 
partnership firm consisting of C. and S. The certi- 
ficate was of service on C. personally, without 
its being said to have been at the plaee of busi- 
nesB. Per curiam: Unless there is a practioe 
otherwise — and we are not aware of any sueli — 
service on one member of a partnership is good 
service as against the firm. TurfibMy, Comoam^, 
—March 91st, 1864. 

Service on one partner is not good against the 
firm. Natal Bank y. FleU dt Marmck,-A&&7 , 
173. 

A summons against a firm is not snffioteKitiy 
served on one partner in the street. RarmMworih 
V. Hildyard dt Ellis,--IL, 181. 

A summons against a firm, served on the pae- 
mises of one partus, not those of the firm, la 
good against the partner but not against the 
firm. Cohen 4* Co. v. MiUer ^ DaZwam,— HL 
(January), 31. 

Where a summons on a promissoiy notemgned 
by A. & Co., had been served on A. onlv, it ^>- 
pearing that there was another andisaloaed 
partner, provisional judgment granted against A. 
alone. Stanton v. Dymes ^ Co.,— III. (July), 7. 

Service at a firm's place of business is goad 
service on the firm but not upon an individual 
partner. The practice, however, is to allow 
service at a defendant's place of business, as 
sufficient service against him as an individuaL 
Gavin''8 Estate v. Deakin Sf Cradock, — ^VL, 27. 

Plaintiff sued a coaching company, not regis- 
tered in Natal, the head office of which was out 
of the Colony, for breach of a contract contained 
in a ticket purchased at the comptuiy's booking 
office in Durban. Held: — ^That the service of 
summons at the company's booking office waa 
insufficient, inasmuch as a place at which tickets 
were issued did not become a place of buainess so 
as to constitute it a domicilium citandi. Natal 
and Rand Coaching Co, v. Bouit,— X., 163. 

The return must show that the plaee of boe- 
ness at which a summons has been served on a 
partner of a defendant firm is the place of hast- 
ness of that firm. Mamqjee ^ C<k y* Dcw^ ^ 
09. and o(A0n,— XL, 2, 
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PoBMaal aeiyiao on a partner is not snffioient 
m the case o^ a snnunons against the firm, unless 
it be shown that servioe was effected at the firm's 
place of business. SehuUz <C Fly v. 2W 4* Co., 
-XIY.. 182* 

Joint Defendant.] — In a provisional sentence 
ease Ibe Sheriff's certificate of service on A. was 
thai he served D., a party to the note, whom he 
met in the street, and who said that A. lived 
with him. Per curiam [HARDiNa, C.J., absent] : 
The service on A. is not sufficient. Provisional 
sentence refused against all defendants on 
another groond. v. Jlood^ — March 22nd, 

BxaeiitMt.]— Where there were two executors 
tastamentaTy of the defendant's estate, Held : — 
That service of summons upon one executor was 
not anffieient. Gibson*» Executors v. PosnoVs 
&BMMton,— VH., 74. 

Igent or Serrant.] — On application for pro- 
Tisional sentence on a promissory note, the 
fihenffs certificate of service was that he had 
served A., the general agent of the defendant, and 
thai having afterwards met the defendant he 
told him of such service on A., and the defendant 
said that doing so was all right. It was alleged 
that there was a power of attorney by the defen- 
dant to A., and to another who had withdrawn 
from the agency, but there was no proof of these 
Batten. The Court held that the Sheriff's 
certificate showed a sufficient service. Finlayson 
Y, Wiiliam$on,'^Uth January, 1861. 

In a provisional sentence case the Sheriff 
eertiAed to a service at the residence of the defen- 
dant, and that the servant said his master was at 
Capetown. Per Hasdiho, C.J., and Phillips, J. : 
The service was sufficient. Macleroy v. Colen- 
Wander,—SUi January, 1863. 

Servioe upon defendant, by leaving summons 
at the office of his agent, is insufficient for the 
porpose of provisional sentence, unless the agency 
be priovBd. AdUr Bro*. v. CroiM,— II., 91. 

Servioe of writ of review at respondent's 

residence, upon his native servant, h^ to be 

aoffiolent, Durban Corporation v. Brown, — ^V,, 
98. 

Sanunons had been served, by the Sheriff, on 
the defendant's agent ; and, the latter being un- 
willing to accept service, the summons had been 
hud on his office table by the Sheriff, the agent 
acknowledging that his firm held the defendant's 
power of attorney, but refusing to state whether 
general or special. It appeared that the servioe 
eopj of the summons had been forwarded to the 
defendant. Held: — That the service was suffi- 
cient. Natal Bank v. Tatham 8e Edmonttoiie and 
Qtk€r$,'-n,, 244. 

Company.] — ^Application for provisional sen- 
teaoe against the M. Co., as endorsers of a note 
made in favour of, and endorsed by B., as 
manager of the M. Co. The summons was 
served on the manager of the company, at 
Pielermaritabuig, the note being, m its margin, 
made payable at the <^Soe of the company in 
fta rt i n »ftfriirTiqejM firt e rm i ffite bwg mg on 



the 27th instant. Provision was opposed, beoaose 
the company was sued as a company, instead of 
the manager being sued, or the members of the 
company, by name, trading as the M. Company, 
and also because the service ought to have been 
at Durban. The Court granted provisional sen- 
tence. Quare: Per Connob, J.: Whether in 
consequence of the memorandum as to place of 
payment, service in Pietermaritabnrg was Kood, 
without its appearing that that was the head, 
office. Hartley Sf Co. v. Few and Marine Insur- 
ance Co.,— 31st July, 1866. 

On an objection to a summons, on the ground 
that it had been served on the business premises 
of a limited company, instead of on the proper 
officer of the company, it appeared that the 
company had only been registered on the day 
preceding issue of sunmions. The Court ordered 
the summons to be amended, and an amended 
copy served. Clayton v. Durban Co-operative 
Asaociationy-^Ul. (May), 25. 



III. Appearance, amd Pbocbedinob in Default. 

Leave to enter on Temii*] — At the trial of 
an action in which the declaration had been filed 
for default of the defendant's appearance, the 
Court allowed the defendant to enter appearance, 
on payment of costs of the day — the defence 
being on a point of law which plaintiff's counsel 
expressed his readiness to argue — after an ad- 
journment for an hour allowed in order to 
enable counsel to communicate with defendant, 
who admitted the correctness of the amount 
claimed. Surveyor-General v. Holmes, — XII., 
266. 

After ProTisional Sentence.]— When provi- 
sional sentence has been grantea, the defendant 
is not in default of appearance until the plaintiff 
has given security de re$tituendo. The defendant 
cannot enter appearance until he has paid the 
judgment, and he need not pay until such 
security has been given. Leave granted to appear 
within four days after the receipt of notice of 
security having been lodged. Cook db Co, v. 
Statham and another, — ^X., 87. 

After Retuial of ProYislon.]— Where provi- 
sional sentence has been refused, and the de- 
fendant has not entered appearance in the usual 
course, plaintiff is entitled to file declaration for 
default and to set down the case for hearing. 
Under these circumstances, however, the Court 
niay allow the defendant four days for entering 
appearance, on paying costs of the day. Grijin 
4* Chapman v. Ballance 4* Goodliffe,—!!., 179. 

Upon refusal of provisional sentence, if the 
plaintiff intends to proceed with the principal 
case, he should notify the defendant to that 
effect, in order that appearance may be entered, 
A provisional summons is not prinaarily a sum- 
mons in the principal case. McCubbin v. Stranack^ 
—X., 88. 

After Dme Dftte of Soninumi.]— Ssmblb : 

Where the defendant has appeared uncondition- 
ally to a summons, the objection that the time 
mentioned in it has hipeed cannot prevail, aigr 
i«oh irrc^olwrity having beeo WRlved b7 tht if- 
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peaimnoe. Bnt the Bommoiis oonld only be 
regarded as issned on its date. Hartley y. 
Umkanganyeki,—X., 49. 

Hot entered by OTenight]— Where defend- 
ant's attorney, having been instructed to enter 
appearance, and furnished with a power of 
attorney for that purpose, had neglected to do so 
through an accident, the Oourt allowed appear- 
ance to be entered instanter, and the pleadings to 
proceed without delay. Be$ter v. IP'tZK*,— IX.,39. 

To Bdictal GitatioiL—See Ediotal Citation. 

Appearance under Proteetl— ?«• Habdino, 
C.J. : Can appearance be enterd under protest ? 
BeningJUld ^ Son v. Guardian Axmranee and 
Truit Co. of Port Elizabeth,— 1%72, 64. 

Appearance in Person.] ~ The Registrar 
having enquired of the Court whether an appear- 
ance bv the defendant personally shoula be 
received under the 16th Rule of Court. The 
Court directed it to be received. Paterson v. 
Ryder,— Uth May, 1861. 

Warrant to Defend— Need not be produced 
In ProvlBlonal Caie.]— The counsel for defend- 
ant in a provisional case need not produce the 
warrant to defendant's attorney to oppose, Ac. 
Counsel appearing for the defence of a provisional 
case was called on by the counsel for plaintiff to 

S reduce the authority or power of attorney to 
efendant's attorney to oppose the granting of 
provisional sentence. The Court, consisting of 
Phillips, J., and Msller,J., referred the question, 
as being one of practice, to the Registrar, and, 
upon his stating that it was not usual for the 
attorney for defendant to file his authority until 
the principal case was to be proceeded with, they 
jointly ruled that it was not necessary that such 

Sower should be produced, and allowed the 
efence to be conducted without such production. 
Natal Bank or Macleroy v. Pinton, Few, dt Aker- 
man,— January 10th, 1866. 

— ^Need not be executed notarially when defend- 
ant abroad. Meneeley v. QMdtm,— VUI., 211. 

—Implied Exception in Power.]— S«n6Z«, per 
CoNNOB, J. : When there is a power of attorney 
given to appear, <fec., in actions, there is an 
implied exception of actions brought by the donee 
of the power against the donor. Adrian v. Roth, 
—Idth November, 1860. 

rV. Imsfbotion of Documsnts. — (See also 
Pabticulabs, 8upra), 

Lod^g Documento with Re^strar.] — 

Document ordered to be deposited with the 
Registrar, with liberty to either side to have access 
to it, or take copies or extracts from it. Mears v. 
PWZKiM,— 1870, 78. 

Where it appeared that a oertahi letter-book 
contained copies of letters written by defendant 
daring four months, an inspection of which was 
required hj the plaintiff, the book being in the 
Attomey-General*s office in connection with 
oertain criminal proceedings, Hbld:— That upon 
tbe book being lodged with the Regigtrar, the 



{)laintiff*8 attorney oould inspect and copy such 
etters as were specified and identified to the 
Registrar. Evans v. Peter$y — XIII., 70. 

Of Trastee's Books, Ac, in IniolTency or 
Aisigned Estate. — See Insolvency. 

InToices and Merchants' Books.]— In an 

action for overcharges, the Court will allow an 
inspection of the original invoices on which a 
percentage has been charged. Bohbert v. Eseombe, 
Gladstone S^ Co.,— 1872, 100. 

On an ex parte application by the local agent 
of an English consignor, the Court granted an 
order niH directing the consignees in Natal to 
forthwith allow the applicant to inspect the books 
containing the account sales of certain consign- 
ments. On default, a subsequent order was 
granted, directing the books to be delivered to 
applicants on application. But the Court declined 
to order the respondent to furnish account sales. 
Hill V. BrMMtiMi,— II., 126. 

Plaintiff's attorney or his accountant granted 
liberty to inspect an invoice copy book at defen- 
dents' place of business at reasonable times. 
BobbeH v. Encombe, Gladstone Sf Co.,— 1872, 100. 

When Revised Prior to Action.]— Applicant 
had carried goods for respondent, receiving pay- 
ment on delivery in accordance with the waybills, 
which he had handed to the consignee. He now 
stated that he believed the weight carried was 
greater than that shown, and asked for an 
inspection order to verify his belief, with a view 
to an action, Held, That the application should 
not be granted, no cause of action being shown, 
there being no explanation as to the applicant's 
inability to otherwise obtain an inspection, and 
no such relationship between the parties, such as 
that of principal and agent, entitling the applicant 
to claim inspection. The Court would not assist 
the applicant to obtain information upon which 
to found a claim. Dabtika v. Mann,— IX., 253. 

When Allowed.]— After filing declaration, 
inspection allowed the defendants of documents 
intended to be produced and relied on by the 
plaintiffs at the trial of the action. Durban 
Corporation v. Petersen and anotlier, — Vn., 155. 

In an action on a contract involving the question 
of wrongful dismissal, plaintiff applied after issue 
of summons, but before filing declaration, for an 
order to inspect certain documents and letters, 
necessary to enable him to frame his olaim. 
Held : — That, as it appeared that, on account of 
the connection between the parties, the documents 
should have been in the possession of the plaintiff, 
the latter should be allowed to inspect and take 
copies of any letters which had passed during his 
employment, without prejudice to further appli- 
cation on behalf of the defendants. Agaree v. 
Bada Abdoola,—lX., 87. 

List of Shareholders.]— In an action arising 
from disputes connected with the formation of s 
company, the plaintiffs who were shareholders, 
applied for an order to nroduce for inspection all 
documents relating to the company. The Court 
ordered the defendant to furnish the names ol 
the alleged shareholders, of the applioati<»i f^ 
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allotment, and of the share list, up to a specified 
date. Taylor v. Williamson and OweUt — ^IX., 72. 

Disckwore of Burin68S.]~Applicant agreed 
with respondents to ship on his account a consign- 
ment of maize, to be sold in Australia, as part 
of the respondents' shipment. Accounts were 
rendered snowing the nett proceeds and the com- 
mission and other charges, but applicant sought 
to obtain an order directing the respondents to 
famish him with the account sales. This was 
objected to, on the ground that the documents 
contained information, as to markets and terms, 
which, if divulged, might be used to the prejudice 
of the respondents, who, however, offered to 
allow an inspection by some professional agent. 
Meld : — ^That this offer was a fair one and should 
have been accepted. It appearing that the 
applicant had obtained all the credits which he 
was entitled to, the case was not one for a 
summary order. Hainsworth v. Champion Sf Co.^ 
—IX., 33. 

DoeunentB Most be Identified.]— Ii^ ^^^ 

application for inspection, the applicant must 
identify the document which he wishes to inspect. 
Mackenzie v. Colonial Govemmentf—WUl., 128. 



V. PliBADINa. — SeePliEADINO. 



VI. Trial. 

1. Place of Trial^Removal of Suit, 

Witnesses.] — Where the defendant and all his 
witnesses lived in the Circuit Court district in 
which the cause of action had arisen. Held : — 
That the suit might be removed to the Circuit 
Court, costs being made costs in the cause. 
Paxton^s Executor v. Coward^ — ^Phip. 31. 

Plaintiffs applied for removal of the .trial to 
Durban on the ground that witnesses' expenses 
would thereby be saved. Defendant, however, 
who had summoned up-country witnesses, ob- 
jected on the ground that he could not have an 
impartial trial at the Circuit Court :— Held, that 
the application should be refused. Evans and 
others v. isTicofaon,— 18(57, 255. 

Action removed for trial at the Durban Circuit, 
the parties and witnesses residing in Durban, 
though counsel had been retained in Maritzburg. 
South African Mortgage and Investment Company 
y. £roii?»,— 1870, 49. 

Suit removed to a Circuit Court near to which 
plaintiff and all his witnesses resided. Heys v. 
TyrreM,— 1870, 162. 

Trial of action ordered to be removed from the 
Supreme Court to a Circuit Court, both parties 
and their witnesses residing in the Circuit town, 
notwithstanding an allegation of circumstances 
believed by the plaintiff to prejudice the chance 
of his having a fair trial in the Circuit Court. 
Carter v. Mann, — XIL, 96. 

PfIop to Pleadings Closed.]— The Court 
Reclined tp nuvke any ord^ on an application for 



removal of the suit made prior to the pleadings 
being closed. Palmer v. r/kwiww,— 1867, 325. 

Notices.]— Notice of application to change 
venue should be given to the other side. (The 
application was, however, granted, without pre- 
judice to valid objections). AdendorffY. Harding 
dt Co.,— m. (March), 4. 

The defendant, who was a prisoner in gaol, 
had been barred from pleading. On an applica- 
tion for removal of the suit to a Circuit Court, 
Held :— That notice of the application and of the 
trial, should be given to defendant. Clark v. 
CZar*,— VUI., 123. 

PlaintiflTs Right.]— In an action pending in 
the Supreme Court by an emnloy6, in respect of 
his wrongful dismissal, the defendant asked for 
the removal of the suit to the Durban Circuit 
Court, on the ground of convenience to his wit- 
nesses, who were stated to reside in Durban, and 
to save expense. The plaintiff opposed, on the 
grounds that he intended to call Maritzburg wit- 
nesses, and that there were points of law which 
he wished to have argued before the full Court. 
Held:— That the plaintiff had the right to 
select his Court. A poor suitor should not be 
deprived of the advantage of a trial before the 
ultimate Court of the Colony. Suffield v. Natal 
Drug Co.,— Xn., 132. 

Jurisdiction.]— Where it appeared that the 
plaintiff's witnesses resided in a Circuit Court 
town, and that she was without means to pay the 
expenses of such witnesses if the action were 
tried in the Supreme Court in which it had been 
instituted, Held:— That the suit should be re- 
moved to the Circuit Court, under Section 35, 
Law 10, 1867, and the 81st Rule of Court (1846). 
Such removal conferred on the Circuit Court the 
power to hear a case which in its inception was 
beyond the territorial jurisdiction of the Circuit 
Court. HarOey v. Hartley,— XLV.y 141. 

In ProTisional Case.]— AppUcation for provi- 
sional sentence ; but, there being a failure m 
service, the Court extended the return day of the 
summons, and removed the case to the next 
Circuit Court at Durban. A copy of the order of 
the removal to be served with the summons. 
V. -Smit/*,— May 31st, 1864. 

In Criminal Case.— See Criminal Law (Pro- 
cedure). 

Jurors* Supposed Interest.] — An action 
against the Durban Corporation, in which the 
ratepayers in that borough were interested, had 
been instituted in the Supreme Court. On ap- 
plication for removal of the venue to Durban on 
account of inconvenience and expense in pro- 
curing the attendance of witnesses. Held : — That 
the Court had entire discretion in such matters. 
That, a jury being contemplated, it would pro- 
bably not be so ** convenient" for an impartial 
trial if the case were heard in Durban, and that 
the application should therefore be refused. [Per 
Harding, C.J. : The word "convenientiy" in 
Section 35, Law 10, 1887, referred to other 
matters besides witnesses.] . Crowder v. purban 
poiyorfltio?*,— Phlp., 82, 
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i kf B. agAiost tiM Ootfofn^on of Pi«ter- 

mslflfebarg for cUunagM. Apptioation was now 
made on behalf of B. to remove the trial to the 
Durban Circuit Ooort, on the groond that rate- 

Syers would be on the jury. The Goortf saving 
&t that wonld not necessarily occnr, refused the 
a^^eation, with oosts. Ryder v. Mayor and 
Corporation of Pietermaritzburg. — May 17th, 
1864. 

AjjplioatioB for removal of reoord refused, upon 
an allMation that defendant would not get a fair 
jury trial owing to local feeling. Defiance Co. v. 
Fo»ter^lB72,m, 



2. Time of Trial and Setting Down, 



tm to.1-~The Court declined to make 
any order as to tne day of trial, the pleadings not 
having been dosed. Palmer v. TAonuu,— 1867, 
9K* 

Kdtloe of Trial— See also Plkadino) — De- 
ftodant in Default]— Where defendant has 
been barred from pleading, it is not necessary to 
serve him wlUi notice of trial. Peters v. Peters^ 
I., 42. 

Where defendant has not entered appearance, 
he is not entitled as of right to a notice of the 
day of trial. Judgment given against him with- 
out such notice, he, however, being present at 
the trial and called as a witness by plaintiff. 
Keytel t. Jordan,— VIII., 219. 

letting Dovn— Judge in Chamben.] —Per 

OomloB, C J. : A Judge in Chambers will not 
make an order setting a case down for trial under 
the Bules of 27th November, 1883, which, bemble, 
do not prevent trials by default being set down. 
Lee ▼. DofOon,— v., 226. 

ivij Caiet.] — Each Judge takes all the jury 
cases in his particular montib. Under the former 
Bole of Court, a case could be set down for any 
day between tiie 20th and 25th, not being Sunday 
or a holiday. For a day after the 25th, the leave 
of the Court must be obtained. Jury cases 
should be set down for a day other than an ordi- 
nary Court day. PaynU Trustees v. Bank of 
Afnea.'-y,, 215. 

Ckn on Agreed Statement of Facts.]— 

Trials upon an agreed statement of facts are 
within the Bules. of Court of the 30th January, 
1867. Bunter Sf Turpin v. Standard Bank,— 
I?., 49* 

Hotiee iof Wrong Day*]— Where defendant 
being called at the commencement of a trial, 
-appeared and objected to the notice of trial which 
wiui found to be for a later day : — Held, that the 
aotioe of trial for the earlier day should be dis- 
BdMedirkheoita. ^JiEtfr v. Afoodie,— 1867, 256. 

ttoiioe of Notioe.]— Trial by default : notice 
of Ihotnal on this day had been duly served by 
being put on the 18th into the post, dkeoted to 
IMenso^ where the defendant resides. The 
Co«rt [PniLun* J., not concurring] said that 
that was not soffioient, and the trial was ad- 



journed— Iresh notioe to be served, Orowder r, 
iSo^omotu,— November 80th, 1864. 

Compntation of Titto.]— The praetiee was 
stated to be that in computing days of notioe of 
trial, under 28th Rule of Court, the first day is 
inclusive. De Koek v. PreUer, — S^tember 28th, 
1860. 



8. Postponement. 

When Granted and on What Toms.] — 

Action by B. against G. and Y., to have transfer 
of a farm to G. by Y., set aside. Y., being out of 
the colony, was sued by ediotal citation, and, 
after Uie usual proceedings, the trial was otdered 
for 5th May, 1864. The declaration against Y. 
was filed on 12th December, 1863, with notioe to 
him to plead. On 7th January, 1864, G. obtained 
an order for a commission to examine witoeaaes 
in the Transvaal country — the commission to be 
returnable on the 81st March, and G. to plead on 
or before 10th March, and towards the end of 
April notice for trial for 5th May was served on 
G. On 27th April notice was given, on behalf of 
G., of an application to a Judge in Chambers on 
30th April for time to plead and have a fresh 
commission, and the Judge declining to make 
order in Chambers, the application was entered 
before the Court for 3rd May, its first sitting day, 
and came on on 4th May. The commission to 
examine witnesses failed from, as it was said, the 
death or absence of the commissioners, and from 
deficient funds to pay expenses, and translations 
of the documents not having been sent. The 
Court refused a further commission, — ^the in- 
terrogatories put on behalf of G. appearing very 
general and of a fishing nature --but, on G.*s 
paying the costs of the tnal fixed for 5th Bfay, 
would have put off the trial and given time to 

f)lead, but that G.'s counsel preferred, on getting 
eave to file a plea of general issue that day, to 
go to trial on 5th May originally fixed. G. was 
ordered to pay the costs of this application. 
Ross V. Van K««r«i,— May 4th, 1864. 

The defendant had left the colony before the 
summons was issued, having gone early in 
February, 1864, to Port Elisabeth to ansvrer a 
charge of fraudulent insolvency, but it was agreed 
that the proceedings in the action on W., as 
attorney of D. [be gone on with] , The summons 
was served on 1st March, 1864, and the deolara- 
tion filed on 23rd April following, and notice to 

Slead was served on 29th April. On the next 
ay W. wrote to B., plaintiff's attorney, asking 
time to plead till the " return mail," t.6., towards 
the end of May, and referred to the necessity of 
there being a commission to examine witnesses. 
B. replied that there was no objection to give 
time, though his client was anxious to have the 
matter disposed of, but inquiring as to how much 
time was wanted. On 9th Mav W. wrote to B., 
stating that he wanted time till twenty-four hours 
after arrival of the mail. On the same day 
notioe was served on W. by B. to plead within 
twenty-four hours. On 10th May W. wrote, 
referring to his letter of 9th May, and asking a 
reply, as to B.'s letter being sent by mistake. Ko 
reply was given, and on 21st May a bar to plead 
was entered, and notice lor trial was given for 
Blst Ma^ and a joiy sonmoned* Qn tho am 
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Siting W. applM to have tiie bar removed, with 
liberty to plead and issue a oommisston to the 
Gape Oolony to examine D. and his wife and 
their witneasee. The Oocurt [Phillips, J., absent] 
postponed ibe trial generally ; gave liberty to file 
a plea on or before 3rd June, and ordered the 
commission to issue, returnable on or before 29th 
July, with liberty to serve notice of trial for that 
day«-the oosts of the trial for 81st May and of 
the application of to-day to be costs in the oaose. 
BoihoffY, Du Tott,— 26th May, 1864. 

The declaration had been filed hi April, 1864 ; 
the defendant having previously appeared to the 
Botion. Peremptorv notice to plead was served 
on 18th May. The bar was entered on 15th June, 
and notice of trial was served for 30th July. 
Application was now made, on behalf of defend- 
ant, to postpone the trial, and for liberty to 
plead, but no grounds of excuse, except the then 
absence of defendant, were stated. The Court 
ordered that defendant should have liberty within 
twenty-four hours to file a plea of general issue 
on paying oosts of this day, and the bar to plead. 
Beards v. Afwrp^,— 19th July, 1864. 

On application by defendant for postponement 
of trial set down for default, and for leave to file 
plea, the defendant's affidavit stating that he 
resided out of town and had a good defence to 
the action, Hxld, to be allowable upon payment 
of costs of the day and security being given for 
plaintifTs daim and costs, the case to be tried in 
the following term. Pinson v. Ngoza,— 1867, 187. 

Trial postponed tine die owing to absence from 
the Colony of a material witness. Zietsman v. 
Boshoff, — 1871, 46; London and South African 
Bank v. Colonial Land Company, — 1871, 46. 

Trial pos^ned, on defendant's application, on 
tile ground of absence of material witnesses, 
GoHNOB, J., intimating that if the plaintiff's 
attorney had been more diligent he would have 
refused the application. [The declaration had 
not been filed until between two and three months 
liter appearance entered.] Lamb v. Francis, — 
1871, W. 

Where a case has been set down for trial and a 
jury summoned, the Court may postpone the 
trial on the ground of the absence of material 
witoessea for the plaintiff, the plaintiff paying 
defendant's ooeto of the day. (The defendant who 
had been arrested, ordered to be discharged on 
his own recognizances). Hartley v. Walker, — 
1871,96. 

Order granted for postponement of trial on the 
ground of the absenoe of a necessary witness; 
applioant to pay the ooste of setting the case 
down for trial and of his application. London 
and South African Bank v. Bcmd,— 1872, 119. 

Application granted, notwithstanding averment 
of inoreased expense resulting therefrom and 
probable loss of a witnesd' evidence. Defiance 
Company v. FoJt^r,— 1872, 161, 

Trial postponed for eight weeks on the ground 
of the absence of a material witness who had left 



the Colooy temporarily by reason of ill-health, 
MkI ^ ftiM of wboi9 



uncertain, the appHo4tion being opposed on 
account of such uncertainty. Orandin v. Cato*t 
CuratorSy^XUI., 182. 

Trial postponed by the Court (applicant paying 
all costo arising therefrom), owing to the absenoe 
from the Colony of the defendant, whose evidence 
was indispensable. McCubbin v. iCnoXj—XIV., 
23. 

When Reftued.]— An application for post- 
ponement on the ground of absence of a witness 
will be refused, where it appears that the other 
side has summoned witnesses and has long been 
ready for trial. Lamb v. FrancM,— 1871, 172. 



4. Right to Begin, 

In an action in the principal case, In which 
provisional judgment had been granted on bills 
of exchange purporting on the face of them to 
have been given for the value of certain shares, 
the want of value being pleaded, Held : — That 
the def endante must prove their plea on plaintiffs 
putting in the bills of exchaxige, there being 
prima facie evidence of value. CooA;^ 4* ^^* ^* 
Statham and another, — X., 171. 



6. Counsel in Court. 

Brief^] — Counsel should read documents from 
&eir own briefs in order that tiie original papers 
may be available for reference by the Court. In 
re Hughe8,-~Xl., 233. 

Numbep of Coanael.] — The Court deoiined to 
hear more than two counsel on the same side. 
Natal Fire Assurance and Trust Con^ny v. 
Aldridgc-'lQQl, 208. 

Two counsel heard on the same side^ no objeo^ 
tion being raised. Vos v. Colonial Qovetnment, — 
XIV., 201. 

More than one oomisel cannot be allowed to 
address the jury at the dose of a case, though 
one counsel may open the case and another 
address the jury at the close. If there be no 
jury, the Court aJlows what it deems best for its 
own information. Regina v. Boodhen and others, 
— Vn., 200. 

Junior Conniel.] — Junior counsd can only be 
heard on matters on which senior counsel, on \be 
same side, have not already argued. Holmes v. 
Oddfellows.^lV,, 66. 

Right to Reply.]— At a trial in banco after 
counsel on both sides have addressed the Court, 
plaintiff's counsel has no right of replv on the 
facts, and can only do so by the indulgence of 
the Court. HaU v. Hodgson,— XUl,, 212. 

No WitneMOt fbr Defence.]— ;Where no wit- 
nesses are called by defendant, plaintiff's oouasd 
first addresses the juiy at the close <^ pU^ntifTs 
case. Beit and others y. IVif6f^K»trf ,— YUL, 111, 



Avnovu UA lu-uonxui, 

•t»y ia Btt^^and was I f wyr-See Ju^r. 
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6. Trial by Defaidt. 

Proof of Notioei*}— Trial by default. There 
had been no appearance to the sammons; the 
deolaration was not endorsed as required by Bule 
19 (1846), as filed bv default, but the notice of 
the declaration served on the defendant mentioned 
the fact, the Court allowed the endorsement to be 
made at the trial. The action was by D. and £. 
against P. for transfer of a portion of a farm 
purchased by P. from M. P. had executed a 
power of attorney to B. to transfer to D. and B., 
but this was ineffectual, as P. had not obtained 
transfer from M. The Court decreed P. to transfer 
the farm to D. and B. before the last day of the 
next term. De Kock v. PotgieteVy — Slst July, 
1863. 

The first step at the hearing of a trial by 
default is to prove service of the various notices. 
Natal Bank v. Natal Fire Insurance and Trust 
Company,— 1872, 101. 



VII. New Tbial. 

1. Grounds For and Against. 

ExoetsiTe Damages.]— Application for a new 
trial. The plaintiff, M., had sued the defendant 
in this action, J., for damages and the value of a 
mare and foals detained to the present time by 
J. The mare had been on J.*s farm for severaj 
years, and produced by J.'s stallion several foala. 
The charge for one covering had been paid by M. 
On August 6th, 1864, M. sued J. in the Magis- 
. trate's Court for the value of the foals and £5 
damages for detention. It was objected on 
behalf of J., on August 14th, when the case came 
on, that the value was beyond the Magistrate's 
jurisdiction, and the Magistrate accordingly dis- 
missed the summons. On the same day J. duly 
delivered to M. a letter of that date, demanding 
certain sums for the coverings of the mare, and 
also requiring the removal of the mare and foals 
from J.'s farm. The summons in this action was 
issued on 17th January. It was pleaded by J. 
that the plaintiff could at any time have had the 
mare, and might have it then. The Judge left 
it to the jury whether there had been detention. 
The jury found for £55 damages. The applica- 
tion for a new trial was on account of the verdict 
being against the weight of evidence, and the 
damages being excessive. It appearing to the 
Court [MsLLEB, J., dissenting] that the question 
whether, in consequence of i£e letter of August 
14th, there was a detention by J. of the mare at 
the commencement of this action, had not 
been satisfactorily disposed of, it would have 
ordered a new trial, but, by consent, and J. 
undertaking to give M. the mare and foals, the 
damages were reduced to Is. without costs of the 
trial or of the application. MaJUaga v. Jardiiity 
—June 1st, 1864. 

A new trial on the ground of excessive damages 
will be refused, where it appears to the Court 
that although the jury might have given more 
damages than the Court or another jury would 
have given, they had not in estimating damages 
exceeded their province. Fwieef Blandy <J^ Co. 
y. ^aftley,-l^^, 211, 



New trial refused on ground of exoesfflve 
damages, the presiding Judge not being dissatis- 
fied with the verdict, though the amount given 
was larger than a majority of the Court would 
have awarded. Lewis y. Dunmng^ — 1867, 221, 
237. 

Where a jury had given damages which the 
Court thought large. Held, that as there was 
nothing to show on what ground the jury had 
awarded damages, whether for loss of bargain or 
consequential loss, the Court could not interfere. 
Leatlitrn v. Bray and others^ — ^VI., 20. 

Where the evidence clearly showed a breach of 
contract on the defendants' part, the Court de- 
clined to grant a new trial on the ground of 
excessive damages, although a majority of the 
Court considered <lie amount to be large, if not 
excessive. Peard v. Perry^s Executors, — ^VII., 22. 

The Court will not disturb a verdict on the 
ground of excessive damages, if it appear that a 
wilful breach of contract has been proved, and 
that the verdict was not unreasonable or perverse, 
even though, in the opinion of the presiding 
Judge (who, however, was not dissatisfied with 
the verdict), the damages might fairly have been 
assessed at a smaller sum than that found by the 
jury. Intelligent men on the spot are the per- 
sons most competent to assess dunages. Ea*t v. 
White,— XIL, 179. 

In an action for compensation for injury sus- 
tained owing to railway works. Held : — That the 
compensation having been fairly assessed by the 
jury, with all the facts before them, a new trial 
should be refused. Meek v. Colonial Govemmeni, 
—XIII., 271. 

In an application for a new trial on the ground 
of too great damages. Held, per Gallwkt, C J. : 
That although the verdict might be considered 
unsatisfactory as to the amount of damages, 
there being no means of ascertaining the items 
of damage found by the jury, nor any conclusive 
evidence of actual damage to the extent found, 
yet the question of damages being peculiarly one 
for the jury, and the verdict not being one which, 
viewing the whole of the evidence reasonably, the 
jury could not properly find, a new trial ought 
not to be granted, unless the Court were con- 
vinced that the jury, in assessing damages, 
wilfully disregarded the evidence or failed to 
understand the principle of giving damages. 
Reid V. GiZ*on,— Xm., 186. 

Inadequacy of Damages.]— The Court will 
not grant a new trial in a case in which a jury 
by a unanimous verdict has refused to award 
damages for false, undue, or malicious imprison- 
ment, the Judge being satisfied with the verdict 
Hartley iSt Co, v. Walker,— \^1\, 139, 156. 

The principle by which the Court will be 
guided in deciding applications for new trial on 
the ground that ther verdict was against the 
evidence is not, seinble, necessarily applicable or 
binding where a new trial is asked for on the 
ground of inadequate damages. But the ques- 
tion of the amount of damages is essentially one 
for the jury, and, per Gallwbt, C.J., the Court 
wUI ^ slow to dlBsent from the doctrine cited ia 
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the English cases. Sonnenfeld y. BandUi^ Bto. 

Pluntiff claimed £100 as damages for an 
assault upon him by defendant. There had been 
a tender of £5 before action, but the jary 
awarded Is. Plaintiff moved for a new trial on 
the ground that the damages were too little when 
compared with the evidence. The evidence 
showed that no personal injury had been sus- 
tained beyond the indignity of a light blow, no 
special damages being claimed. Hbld :— That 
de verdict should not be disturbed. Labistour 
V. Polkinghome^—Xm., 61. 

Misdlrectioii or Non-dipeotion of Jadtfe.]— 

Where the presiding Judge had specially left to 
tiie jury everything in issue in the case worthy of 
consideration, in a full and ample manner by 
means of 18 distinct questions appearing on the 
record. Held: That the Judge's "directions" 
being apparent on the record, mere expressions 
of opinion in the course of his summing-up, could 
not be regarded as "directions" to the jury, 
and were not grounds for a new trial. Simoens 
V. Steyn'9 Trustees,— \mi, 166, 178. 

An objection that the Judge did not guide the 
jury as to the evidence, is not a ground for a new 
trial. It is not the custom of the Ck>urt to lay 
down rules as to the extent to which a Judge 
should investigate the evidence before a jury. 
There is often a difficulty in the Judge's ven- 
tilating the evidence without appearing to express 
an opinion as to its weight. Davis d' Sons v. 
8hep9tone,—IV., 136. 

Yerdiet against Evidence.]— New trial re- 
fused where the evidence was so nicely balanced 
that the verdict might have been either way. 
Under such circumstances, no costs given. 
Clarence v. Reunion Sugar Estate,— 1867, 292. 

Application for new trial refused, there having 
been sufficient evidence to support a verdict 
either way and no legal objection being taken. 
Per Connor, J. : Before a Bench consisting of 
two Judges, one of whom had presided at the 
trial and was satisfied with the verdict, it cannot 
be supposed that the other Judge, after merely 
hearing the evidence read, should be able not 
only to disagree with the verdict but also to con- 
vince his colleague. PhiUips v. Mears, — 1870, 99. 

Notwithstanding the unanimous verdict of a 
jury npon questions of fact, the Court may grant 
a new trial, even though the presiding Judge does 
not complain of the verdict. But it must be a 
very strong case in which such an order will be 
granted. It is very seldom that the Court above, 
listening to the evidence read over, can come to a 
decision that the verdict was wrong, when the 
jury and the presiding Judge are both satisfied. 
Hartley d: Co. v. Walker,— 1811, 139, 156. 

It is always the practice, on an application for 
a new trial, to pay great attention to tiie presiding 
Judge's view that the verdict was against the 
weight of evidence. Beit and others v. Trubshawe, 

-vm., 117. 

Where there is a mere question of fact and the 
^Tidenoe thereon 1$ oonflioting, the Court has to 



be very slow in disturbing % verdiot. Moniand 
Y, GeekU,-YL, 105, 

[See also oases under AppkjOi (from Magistrate's 
Court — Question of Fact) illustrating this 
principle] . 

SnbttantUI Justloe.]— Where the Court con- 
sidered that no injustice had been done, new trial 
refused. Uys v. Vermaak,—1867, 122. 

Where the Court were not satisfied that sub- 
stantial justice had been done, by reason of the 
doubtful credibility of the evidence — there being 
no question of misdirection — Held, that a new 
trial should be refused, but without costs, on the 
ground that the verdict was a correct one if the 
evidence could be believed, the latter point being 
solely the province of the jury. King v. The 
Shenf, —IS67, 1G3, 177. 

Where an action had been brought to set aside 
a sale, partly on the ground of undue preference 
under the Insolvent Ordinance and partly because 
fraudulent at common law, and the jury had 
found that the sale was pretended and not bona 
fide, new trial refused, on the ground {per 
CoNNOB, J,) that real and substantial justice had 
been done, though the Judge had failed to 
direct the jury that the insolvent circumstances 
of the vendor were material. Wright v. Tennant, 
—1870. 73. 

Plaintiff, the surgeon of a coolie immigrant 
ship on a voyage from India to Natal, sued on a 
contract, made in India, under which his re- 
muneration, on arrival, was conditional upon the 
Natal authorities being satisfied with the manner 
in which he had discharged his duties. The 
declaration averred that plaintiff had duly per- 
formed his duties to the satisfaction of the 
authorities. Defendants, the Indian Immigration 
Trust Board of Natal, pleaded that they were not 
satisfied, and also averred inefficiency on the part 
of the plaintiff, by reason of which he had for- 
feited all claim to remuneration. The Judge left 
to the jury the question of plaintiff's efficiency, or 
otherwise, but not that of the defendants' satis- 
faction. The jury found for the plaintiff. 

On an application for a new trial, on the ground 
of misdirection, Heij> :— That as there was no 
evidence of the defendants' satisfaction to go to 
the jury, there should have been a verdict for the 
defendants. But, having regard to the findinff 
of the jury on the question of efficiencv, it could 
not be said Uiat substantial justice had not been 
done, and, on that ground, the application should 
be refused. Booth v. Indian Immigration Trust 
Board,- U,, 148. 

Where the verdict of a jurv was in favour of 
the plaintiff, in an action for the cost/ of repairs 
effected to defendant's house at the request of her 
son, the Judge had directed the jury that if they 
considered the defendant's son was her agent for 
the particular contract, or had been held out to 
the world by defendant as her general agent, they 
must find for the plaintiff. On application for a 
new trial, it appeared to the Court that there was 
not sufficient evidence to warrant the jury in find- 
ing that defendant was a party to the contract : 
Held, that there should be a new trial, inaemuoh 
US though substantial justioe might require tb«t 
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the defradaat should paj something for tfao im- 
provements, the Court could not decide what 
should so be paid, there being no finding of the 
iury on that point, and it was not substantial 
justice to make defendant pay for what she did 
not order. Moreland v. QeekU.—YL,, 61, 106. 

Hbld, however, on a seoond application for a 
new trial : That, as the defendant resided on the 
premises while ti^e improvements were in progress, 
she was guilty of negligence in not having 
wuned the plaintiff that, although she was the 
owner of the property, he was not to look to her 
for payment. Hbld, further, on the authority of 
HouffhHng v. Wood (N Jj.B., 1868, 157) : That in 
view of the finding of the jury upon tne Judge*s 
direction on the question of agency (on that point 
substantially the same as that given in the former 
trial) the C!ourt was not called upon to allow a 
third trial. lb. 

Where, in a disputed right-of-way case, the 
i^ysieal features of the country, the finding of a 
Boad Board, the plaintifTs own diagram, and the 
length ot use, aU combined in favour of maintain- 
ing a verdict : — Hxlo, that these were strong 
reasons, upon the ground that substantial justice 
had been done, for refusing a new trial. It is, 
however, dangerous to rely upon the argument 
based upon substantial justice. McKenzie v. 
Shaw <md others, — VII., 84. 

Where a general verdict had been found upon 
directions given by the presiding Judge in terms 
of a judgment pronounced by a majority of the 
Oourt on the previous application for a new trial, 
Held, per Wraoo, J. : That a verdict so arrived 
at upon the evidence should not be set aside, 
there being no certainty that substantial justice 
had not hSm done at the seoond trial of the case, 
and in view also of the maxim, ** interest 
reipubliccB ut sit finis Utium,** Reid v. GUson, — 
Xm., 186. 

ETidtnoe taking Party by Snrprlie.] — 

Where the evidence complained of by the ap- 
plicant as having taken him by surprise had been 
given to meet documentary evidence relied on by 
the other side : — Held, that there was no ground 
for a new trial. Harcourt ^ McMinn v. Ling, — 
1869, 20, 42. 

Yerdiot Wrong in Part]— A new trial may 
be granted as to so much of a verdict as appears 
to the Court to be contrary to the evidence and 
law, the remainder of the verdict not being dis- 
turbed. Ryder v. Coieiwo,— Phip., 47. 



2. Ptaetiee, 

Time for ApplieatkmJ— It was not requisite 
under Section 16, Ordinance No. 7, 1862, that an 
application for a new trial should be made within 
the first four days of the term next following the 
trial, the mode of applying for a new trial being 
expressly provided for by the Ordinance. 
Sutherland v. fi^iim,— January 26, 1860. 

There is no time provided in tike Jury Law, 
1871, witMn wWoh appUoatioo must be made for 
uneirtrlftl. 8o tor at Fcovisioa is nadt I7 it, 



the Jury Law snpenedai the BqIm of ObmL 
Better v. H^iUw,— IX., 266. 

Notice of Oftnindik]— The notioe of grennds 
for moving for a new trial, by reason of mis* 
direction, should be confined to the objeetkmi 
made at the trial, whoUy or in suhstanee, and in 
the same words, too, ezoept for formal gram* 
matical correctness. Booth v. Indian ImMugrO' 
tion Trust Board,— U,, 148» 

Imendment of Pleadinge*}— Where it appeared 

to the Court, on an application for a new trial, 
that the pleadings were faulty. Held : — ^That 00 
new trial should be ordered until the declaration 
had been amended by stating the ground on 
which the action was based, subsequent pleadings 
to follow in ordinary oourse, with liberty to either 
party to apply as to further order. Costs to be 
reserved* IHckens v. Colonial €tovemMentj—UL 
(May), 3. 

Stay of Bzecntion.] — In so far as the Boln 
of tiie 30th January, 1860, have not been varied 
by the Jury Law, No. 10, 1871, they are still in 
force. The 8th Bule of the SOth January» 1860, 
is, therefore, applicable in respect of the stay of 
execution, pending the hearing of an t^ptication 
for a new trial. Cooke v. Davis, — XIY., 64. 

Joiige*8 Direotion— Shorthand lotet.]-;At 

the hearing of an application for a new trial, 
counsel desired to read and to found his applica- 
tion upon a transcript of the shorthand notes of 
the Judge's direction taiien at the trial by a 
stenographer emploved by the attorney for that 
purpose. Held :— That, in order to make use of 
the notes so transcribed, the tranecript dxmld, 
before being filed, be submitted to the pceeidiiig 
Judge, for revision. Cooke v. Davis, — XUI., UB. 

Entering Judgment.]— On an application for 
a new trial, the facts not being in dispute, it is 
competent for the Court, where tbe verdiot was 
manifestiy against the law, to at onee give judg- 
ment for the successful party. McBwarn** 
Curators v. Pietermaritzbwrg Corporatim,^YL, 
209. 

Where, on an application for a new trial, the 
Court considered that the verdiot and jndginent 
should not stand, it appearing that all the 
material evidence available was before the Goort, 
and that, if there were to be a new trial, tiie 
Judge would have to direct tbs jury tiiat the 
plaintiff could not maintain his action, Hsld i— 
That judgment should be entered for the de- 
fendant. McKenzie v. Colonial Qovenment,-— 
YUI., 143; Henwood v. Trafford and others,-^ 
XI., 93. 

Serriee of Doenments.]— In an application 
for a new trial, copies of the Judge's notes of 
evidence are not '* documents," ana need not he 
served on the respondents, though it may be 
otherwise as to documents put in at the teial 
The Rules of Court of 3Ut January, I860, eannot 
alter the Jury Law in this respect. Mordand v. 
QeekU,—Yl., 106. 



Objeotion to Judge's Direction.]— AU objee- 

oi^ht to be tikeaat 

enehLa wt^ tM4lN 



tioBs'to the Judge's niling ought to be tikea at 
the tiioe ^ tEiiUi and In 
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Jadge maj have m opiiortum^ <^ eorreotiag his 
diieotioDs to the joiy while he has them under 
his sontcoL Davis dk Sons v. SheptUmet—lV., 
W' 

CotU.]— Where there were features of hard- 
ship in the applicant's case, and delay on the 
part of respondent in bringing his case to trial, 
the Court, in refusing a new trial on the question 
of damages, did so without costs. Hartley dt Co. 
?. FTaMcer,— 1871, 139, 156. 

Where a verdict had been in favour of the 
idaintiff, on the question of fact left to the jury, 
in reject of which the defendants had challenged 
a verdict which, though in favour of the plain- 
tiff, was wrong in point of law. Held : — That the 
order reCosing a new trial, on the ground of 
sabstantial justice, should be without costs. 
Booih V. Indian Inmigration Tnut Boc^, — 11., 
U8. 

ftaoMMl «p ThM Hew TriaL]~The Court 
may, where substantial justice has not been done, 
grant any number of new trials. Mortiand v. 
GieHe.—YL, 106. 

(See Substantial Justice, mpra,) 



Tin. TtTBoioENT (see also Jtjdouekt). 

Ibsolntion or Nonsuit]— B. had sued Y. and 
0. to have the transfer of a farm by Y. to G. set 
aside. Y., being out of the jurisdiction, was 
sued by edictal citation. The Ck>urt had absolved 
G. from the instance, without costs; and had 
given judgment for damages and costs against Y., 
giving B. time to decide whether he would accept 
BQoh judgment against Y. Pending the action, 
transfer of the farm by Q. had been interdicted, 
B^ having decided to bring a fresh action against 
G. and v., on fresh grounds, and on further 
evidenee of the former grounds, elected to have 
^ judgment against Y. turned into an absolution 
from the instance without costs, and the Court 
ordered accordingly; and B., undertaking to 
issue a summons against Q. within three weeks, 
the interdict was continued until further order, 
and an edictal citation issued against Y., — ^the 
Court intimating that, its being known where Y, 
resided in the Transvaal, it would expect to have 
it shown that the edictal citation had been 
transmitted to him. Ross v. Van Veuren^ — 
July 2l8t, 1864. 

— Qaim in Reconvention.]— It is doubtful 
whether non-suit is applieable to veoonventional 
claims. There is no non-suit as long as the 
plaintiff is kept in Court by the defendant's 
osfenoe. WhiU v. Srawny—Y.y 161. 

On Terdict of Jury.]— Where judgment upon 
a verdict had been reserved to be pronounced by 
^e full Ooitrt, the matter was, by consent, 
referred back to be decided, in oam^a^ by the 
pNtiding Judge. Hwenan v. HolU.—UL. (March) 
84. 

Svpriie MP MialakeJ— If an objeotien is not 
taken at Hie trial to a matter which could be then 
MRiedied, it aannot be raised afterwards. This 
»n^ te objeotiMUTOlbegroaad thait Jadgaent 



had been given under a mistake and that a part^ 
was taken by surprise, and had no opportunity q| 
adducing evidence in the Court below. Piatt v* 
Escombe atid another ^ — I., 69. 

Leave to Sitfn.]— The sunm^ons in the actioii 
had been issued on 13th January, 1866, and an 
appearance shortly after entered, but no declara- 
tion had been yet filed ; and a motion was now 
made under Bule 25 (1846), on behalf of the 
defendants for judgment, witn costs, and that an 
interdict granted ex parte against the transfer of 
the property in question, should be discharged. 
There was no affidavit on behalf of the plaintiff 
in opposition, but the application was opposed on 
the ground that no notice had been given to the 
Begistrar or to the plaintiff that he was barred, 
under Bule 16, from [filing his deelaration ; and 
the only aecoxmt given for the delay was, that 
the original counsel in the case 'having gone to 
England in April last, it became neceesary to 
onploy another counsel. HARDiHe, C.J., being 
of opinion that judgment should be given, but 
the interdict not discharged at present ; CoKVon, 
J., that judgment should be given, and the 
interdict discharged; and Phiuups* J., ttiat 
judgment ought not to be given, but that, if given, 
the interdict ought to be discharged. The Court 
gave judgment for the defendant under Bule 25, 
with costs, and discharged the interdict. Per 
^▲BDINo, C.J., and Connob, J. : No notice of a 
bar under Bule 16 is requisite before proceeding 
under Bule 25. Per Connor, J. : The pfaotioe c$ 
the Begistrar receiving a declaration after the 
period mentioned in Bule 16, is not hereby 
interfered with, but if, after service of a notice 
under Bule 25, the declaration were filed, that 
would not prevent the Court giving jud^ent 
under Bule 25. Per Connob, J., and Phiu^pb, 
J.: The interdict which was granted with 
reference to that action ought not to be retained, 
if that action were ended, as it would be b7 the 
judgment ; and per Connob, J. : If tiiere were a 
good case for retaining the interdict, judgment 
under Bule 25 ought not to be given. Per 
Phillips, J. : It would be quite sufficient and 
according to the course of the Court, to have 
made the plaintiff pay the costs of the day, and 
put him under terms of proceeding speedily. 
Van Prehn v. QiUespie,—25iai September, 1866. 

Application for leave to sign judgment refused, 
it appearing that while the plaintiff was delayed 
for want of funds the defendant had taken excep- 
tion to the pleadings and that the plaintiff was 
prepared with answers. Defendant gpranted 
liberty to proceed and set his exeeptione down 
for argument. Cooke v. Lon^ton,— 1871, 48. 

— Security.] — See also Costs— Security for. At 
the hearing of an application to sign judgment 
against the plaintiff for not proceeding wiSi his 
action, it appeared that he had been barred from 
proceeding until he had given security for eoets, 
and that there had been no request for wth 
security : — Held, that the application should be 
refused, on plaintiff (who was absent froni i|ie 
Colony) undertaking to give security uod file 
declaration by a specified day. Otto v. QriMfL — 
1872, 144. 

— Dlicvetlctt of OouiJ— An ^ioation tot 
leave to sign judgment n^iftiait pUiuUiil te mti 
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prooeeding with the action is a matter entirely 
within the discretion of the Court. In view of 
affidavits showing prima facie ground for allow- 
ing plaintiff to proceed, the matter stood over for 
answering affidavits. Oinman v. Kittasammy 
Naicken,—n., 27. 

— Termt.] — Where it appeared that the value of 
the subject matter of the action was deteriorating, 
leave granted to defendants to sign judgment 
against plaintiff if the latter did not file his de- 
claration before the last day of term, without pre- 
judice to any order that might be made as to 
security for costs. SmiVs Executors v. Oates Sr 
Coi«7Wo,— m. (May) 11. 

Where it appeared that another case, prima 
facie on all fours with the one before the Court, 
had been set down for trial on a fixed day, the 
Court (Cadiz, J.) granted leave to sign judgment 
in default, but conditionally on such other case 
not coming on for hearing on the appointed day. 
Smiths Executor v. Bishop of Natal,— Ul. (March) 7. 

— ReooiiTenlioiL]! — So far as plaintiff's claim is 
concerned, leave is not given to sign judgment ; 
it is only the defendant who has a right to ask 
this. A plaintiff in reconvention has to prove 
that claim. Judgment may be signed against a 
plfidntiff in default with his replication, where a 
replication is necessary. WeVMme v. Froomberg 
^ Nathan.—Y., 216. 

— ConBent to Delav.1 — Where it appeared to the 
Court that there had been an understanding that 
the case should stand over until defendant' s re- 
turn to the Colony, which event had not taken 
place, Heu) : — That an application by defendant 
for leave to sign judgment against plaintiff for not 
proceeding, should be refused. Leathern v. 
BrcKfricJfc,— VU., 214. 

— Abandonment.] — ^Where plaintiff had gone to 
the extreme process of arresting the defendant, 
which arrest the Court had not confirmed, leave 
to withdraw refused and leave granted to sign 
judgment. Chaloner v. Corm,— Vlll., 73. 

—Withdrawal of Attorney.]— In an action for 
divorce in which the plaintiff had filed his declara- 
tion but his attorneys had withdrawn from the 
case, though omitting to remove their names 
from the record, the plaintiff when called did not 
appear. Held: — That the defendant appearing 
was entitled to sign judgment against the plain- 
tiff with costs. Ogle v. Ogle and another,— XI., 
234. 

AlteniatiTe Judgment.] — Judgment given 
against defendants in an alternative form, leaving 
the defendants to choose which of the two forms 
of judgment they would take. Crocker v. Doig ^ 
Murray,— L, 111. 

In an action for specific performance of an 
agreement of lease, the Court ordered the defen- 
dant to execute to plaintiffs a lease on terms set 
forth in the order, the plaintiffs being allowed 
•the option of accepting the judgment, or an ab- 
solution of defendant from the instance. Acol 
a^ndiicaU ▼. ^1%,— X., 181. 



Upon Allowance of Exoeptioni.]— (See also 
Plkadino). Judgment for defendant given on 
allowance of exceptions to the declaration as not 
setting forth any ground of action. Dickens i, 
Colomal Government, — m. (May) 8. 

If the whole matter of an action be decided 
upon exertions, judgment should thereupon be 
given. Wnere, however, after the allowance of 
exceptions, this practice has not been followed, 
and the plaintiff has neglected to file an amended 
declaration within the specified time, the action 
may be dismissed with costs, under the 25th Rale 
of Court. Liotis River Road Board v. McKemie, 
— VU., 4. 

Withholding Jud^ent]~In a trial by de- 
fault at which service of sunmions out of the 
Colony had not been proved to the satisfaction of 
the Court, it being alleged Uiat tiie defendant had 
written to an attorney of the Supreme Court ask- 
ing him to act for him, the Court heard the esse 
but withheld judgment pending further proof of 
service or of the authority allied to have been 
given. Jamieson, Forsyth dt Co, v. Ongley,—^., 
67. 

In faToop of Judgment Debtor— Pavment 
into Cionrt.] — W. had been sued by S., and judg- 
ment with costs had been recovered against him, 
and the Sheriff returned nuUa bona. W. subse- 
quently recovered judgment against B. for a som 
of money and costs. Application was now made, 
ex parte, on behalf of S. for an order charging the 
sum recovered against B. The Court ordered B. 
to pay the amount of the judgment against him 
into Court. Smith v. Watson, — 29th November, 
1866. 

Againit Partv Intenrenbig.]— In an acUon 
against A., in which B. is allowed to intervene, 
that alone will not warrant judgment J^nst B. 
for the sum claimed from A. Church of England 
Curators v. CoUey, — IX., 45. 

Cancellation— Mistake.] — On an applicatios 
to cancel judgment, in an action to set aside s 
will, on a statement of facts, alleged to have been 
erroneous in respect of the circumstance as to 
marriage of the testator and his wife, Hkld:— 
That the application should not be granted on 
the consent of parties, there being a minor con- 
cerned. Hayes v. Hayes, — VII., 214. 

JariBdietion of Judge in Chamben.]— Defen- 
dants' application for an order entering judgment 
in default of plaintiff giving security for ooets 
cannot be heard by a Judge in Chambers. Rapa- 
port 4" Roff V. Lloyd Sf Nathan,— XB.,, 2. 

Revival of Judgment.]— Judgment for resti- 
tution of conjugal rights revived, the fonner 
order not having been properly advertised. An^ 
field V. AnfUld,—lQ12, 94. 

Srmble : — In the case of a summons for the re- 
vival of a judgment, it is not necessary to serve a 
copy of the judgment. Judgment revived, with 
ooBts. Wood T. VFoodi— 1870, i5« 
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IX. Monoire and Appucations. 

Notice of Motion, Requisitet of.]— In an 

aedon by H. against B., matters in dispute had 
been referred to arbitration, and B. aoted for 
himself therein. The submission to arbitration 
provided for the award being made a rule of 
Court On the 10th instant, the Court [Conkor, 
J., absent] ordered the award to be made a rule 
of Court. Application was now made on behalf 
of B. to have this order set aside as the notice 
(dated the 5th instant) of the application on the 
10th instant, had been served on him on the 12th 
instant. There was, in reply, the affidavits ot 
two clerks of his attorney, W.— that B., being at 
W.'s office on the 6th instant to inspect the 
award, was served with notice of the 5th, but 
had left it behind him, and that one of the 
clerks, having put the notice into an envelope, 
bat, not knowing B.*s direction, kept it about 
him, and gave it to B. on the 12th. The Court 
refused the application with costs. Per Connob, 
J. : The Court has decided that there ought to 
be notice of application to make an award a rule 
of Court. (The Attorney-General, amicus cumr, 
referred to Poynton v, James); but there had 
been notice in this case, and B. approved what 
had taken place. Hind v. Bomi,— May 17th, 
1864. 

The plaintiff had obtained provisional sentence, 
and execution being taken out, the Sheri£F had 
attached monies belonging to the defendant, S., 
in the hands of the Natal Insurance Company. 
Application was now made, on notice to the 
Companv, but not to S., to order payment of the 
monies by the Company to the Sheriff. There 
was no opposition to the order. The Court 
[CoNNOB, J., doubting] , for want of notice to S., 
ordered the Company to hand over to the Sheriff 
all monies in their hands belonging to S., not 
exceeding the sum in the writ of execution. 
BtrgtheU v. Schmidt,— ZvXy 5th, 1864. 

Application that a bank should be ordered to 
hand over to the Sheriff, in execution, money 
belonging to the defendant. The Court refused 
to ma^e the order without notice to the bank. 
Blackwood V. Soiiw,— July 19th, 1864. 

B. having obtained provisional sentence in 
May, 1864, against S., the Court, in July, 1864, 
made an order directing payment by the F. 
Company, of any money of S. in their hands, not 
exceeding the amount of the judgment. S. now 
applied to have the F. Company ordered to hand 
over his monies to him, as he could get no 
account. The Court directed the application to 
stand over, for notice to be given to the F. 
Company and to B. ; and thereupon ordered (the 
C<nnpanv not opposing) that they should pay S. 
the surplus above the sums due upon the order 
to B., not giving ooets, as B. hacl slept on his 
rights under the order. Bergtheil v. Smit, — 
80Ui November, 1866. 

Applicant is confined to the grounds stated in 
his notice of motion. Ridyway dt Co. v. Imperial 
Insurance Company ^ — I., 84. 

The Rules of the Slst January, 1860, Section 
li require that a notice of every motion must be 
fiUdwiththoBe^istrMr. Sooh notioe shoiild set 



forth the prayer of the applicant, specifying also 
the supporting affidavits and documents. In re 
Holnkw,— Xn., 235. 

Wrong Date in Notice.]— When there is no 
sitting of the Court on the appointed day, the 
matter stands to the next Court day. In re 
McKenna,—^,, 150. 

AffldaTits— Informality.]— Application for an 
order for an attachment against tne trustee of an 
insolvency for his not paying a sum of costs 
ordered by the Court to bs paid. On opening 
the case, the affidavit appeared to have been 
sworn that day ; the other side objected on this 
ground, and urged the dismissal of 'the applica- 
tion with costs, and the Court did so. Per 
Hardinq, C.J. : By Rule 4 (1846) applications 
must be supported by affidavits, and as the 
affidavit in this case could not be used, the ap- 
plication could not be entertained by the Court. 
In re Ba66«,— 3rd January, 1863. 

An affidavit in which alterations have been 
made and not initialled, is informal. In re 
Brown t£ Co.,— 1869, 166. 

— ArgomentatiTe Matter.]— It is unusual and 
improper to introduce argumentative matter, 
such as the construction of laws, into affidavits. 
Whittaker v. Whittaker.—L, 10. 

— RemoTal ttom Record.]— Where an affidavit 
had not been seen by respondent's attorney, nor 
replied to, the Court ordered its removal from the 
record, the other affidavits filed being sufficient 
to sustain an order made. Bobbert v. Escombe, 
Gladstone dt Co.,— 1872, 110. 

— In Reply.] — An interdict was obtained by B. 
against D.*s pledging, selling or removing certain 
stock upon a farm of B.'s, on which D. was 
living, and which stock B. swore to be his. This 
order was served on D. on the 26th or 27th, and 
on the 28th D. gave notice of a motion to dis- 
charge the interdict, not referring to the affidavit 
on which the motion would be grounded. On the 
afternoon of the 29th notice was given on behalf 
of D., that his affidavit might be seen that even- 
ing. On the application coming on this day, it 
was objected that the notice was not in con- 
formity with the Rules of 31st January, 1860, and 
22nd March, 1860, as to the length of time and 
reference to affidavits. To this it was replied 
that this was an application in reply, not an 
original one, and the Court, adopting that view, 
allowed the application to be niade. Boshoff y. 
Du Toi^— January 30th, 1864. 

Affidavits by applicant, in reply to answering 
affidavits, are not admissible. In re Griffin^ — 
1872, 65. 

Parol Evidence not Idmiisible.]— Witnesses 

may not be subpoenaed to give parol evidence in 
support of an interlocutorv motion, but only at 
the trial of the cause. Meek v. QwmbinsH^ — 
1872, 38. 

Documents mast be Served.]— On the movina 
of an application it was objectea by the oounse! 
for the opposite party that the provisions of the 
Rolee of Slst Jannaiy, 1860, as to dooomciitSi 
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had Mtbeoii Mmptied nilh ; and as tiie appHea- 
ii^n ooald iMk be lastamed withoot oemg these 
dooQinents, the Court dismissed the apfjioation 
with the costs of the day. Rudolph v. Van 
i{4K>ydn,— 28th May, 1861. 

Dfoomeats ahoald be served with and at the 
same time as notices. Mere filing is not sufficient. 
In re Natal Boating Co.,— 1870, 95. 

RvlM M to Bz Parte Motfons.]— With re- 

speet to esc parte applications, there must be 
iwrfeot good faith and open dealing. Where 
material facts contained in a correspondence 
between the attorneys had been withheld : — 
Hrau), that the order so obtained should be set 
aside ^Hth costs. In re Griffin,— IS72, 65. 

In ea; paHe motions, the greatest possible bona 
Jidee is expected. It is not right to abstain from 
mentioning any material fact, and, if Uiis rule be 
disregarded, it affects the question of costs in 
subsequent proceedings. Henwood v. Posnoty — 

▼n., 70. 

Ex parte applications are against the general 
rule of law, and should not be granted unless 
there is occasion for haste. There must be most 
open dealing in such applications, the applicant 
being bound to make a full disclosure of the 
facts, and he may not speculate upon whether 
the Judge will consider a matter to be important 
or not. Matterson Bros, v. Darby shire, ^yUL, 
187. 

Tfane.] — Three clear days' notice, exclusive of 
Sundays, is sufficient in the case of a practitioner 
in Durban. Bobbert y. Esconibe, Gladstone db Co,, 
—1872, 110. 

•T-ExeeptioBiJ— Setting down an argument 
npon exceptions does not require seven days' 
notice, not being within the 27th Rule of Court 
(1846) ; two days' dear notice, as for an ordinary 
motion, is sufficient. MaUandain v. Mangena, — 
XIV., 89. 

-^uidayi*]— Application to commit for breach 
of interdict. The notice was served on Saturday 
afternoon for the Tuesday following, and, from 
press of business before the Court, did not come 
on until the following Thursday. Counsel 
opposed, on the ground that Sunday not count- 
ing, Uie notice was too short, and the Court, so 
holding, dismissed the application, reserving the 
Qosts it sespondent. Anon,— Fin,, Dig., 1864, 
p. 88. 

Qaatthm of Disputed Ownenhip.] -The 
Court will not decide, on motion, upon conflicting 
affidavits, a question involving disputed claims in 
respect of property. MeCubbin v. Archibald dt Co,, 
^XII.,850. 

Pwt heard Motion.]— A part heard motion 
adjourned to a particular day takes precedence of 
all other business on the paper for that day, 
excepting provisional oases. Kumalo v. Xaba, — 
XJ.,a99. 

WlthdranaL] — When an application has 
bMA moved ia Oooit, it QeiiBot> pnding aooh 



moving, ba withd»wB vitheot the leave of the 
Court. Adrian v. Aot^— November 18th, 1860. 

Leave granted to an unsuoeeesfel applieant, 
alter the matter had been fully heard and d»- 
ctded, to withdraw his amplication, upoa payment 
of costs. Bidgway v. Imperial Insuramce Co,,— 
I., 84. 



X. Otheb Mimas. 

Ipplicatlon to Foond JaritdietloiiJ— When 

immovable property is sought to be attained, to 
found jurismction, it is sufflbient to interdict the 
land from being alienated or encumbered. Pittawi 
V. Henry,— \l., 244. 



Once appearance is entered there is noc 
for the attachment. Bemngfield dt Son v. 
Guardian Assurance and Trust Company of Port 
Elizabeth,— IS72, 54. 

Stay of Proceedings— Ibsenoe of Defen- 
dant.] — Defendant was sued as the contributory 
of an English companv in respect of calls on 
shares under a '* balance order " issued in 
England. He proceeded to England, after notice 
to plaintiff's attorneys, with the avowed object of 
talung steps to have his name removed from the 
list of contributories. The declaration having 
been filed, defendant's attorneys now asked for 
an order staying proceedings, preventing bar, or 
giving him five months within which to plead, he 
not being sufficiently instructed. The plaintiff 
opposed, on the main ground that he had no 
security : — ^Held, that the action should proceed, 
CoNNOB, J., commenting on the defendant's de- 
parture while an action was pending, without 
either applying to have his evidence taken ie 
bene esse, or informing his attorney of' such facts 
as would have enabled him to plead. Financial 
Corporation v. SneU,—lSn, 164. 

— Lonatlo.]— Application for stay of prooeedings, 
on account of the defendant's lunacy and inability 
to instruct counsel, refused. Meek v. Qumbimh, 

—1872,38. 

— Prodaetion of Doeament.] — Proeeedings 

stayed until production of a document material 
to the case. DefiaMe Company v. Foster, — 1872i 
144. 

— Gorreotion of Tranilto Deed.— See Tbaiibfs. 

— Pending Seenrit^ — Time.] — Prooeedhigt 

stayed, pending the giving of security for costs hf 
plaintiff, who was out of the juri)diotion. Snob 
stay of proceedings being granted, the time for 
filing the declaration will not run. llteAoclioa v. 
Bobineon db Vause,—ll., 178. 

—Unpaid CkMts of Interlooutory InMteatlaii 

— See Costs. 

Re-hearing Cafe After Jnd^mentl— The 

Court has power to rerhear a oase m istim jndg* 
ment has been given by the full Court, on the 
ground of the disooverv of new evidenoe. Ap^- 
oation has to be made by w^y of petition, on 
notiee to the other side. i?M< Im^ ^ 
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Coht^mtion dmypany v. Colonial Ban*,— 1871, 
1S,«1. 

EjLeeatioii— Extension of Return Day.]— 

See also Execution. Application to extend the 
retom day of a writ of execation. A small sum 
bad been levied. The Registrar stated that these 
extensions were nsaally made by himself. Per 
curiam : The application is novel and the 
ordinary ooorse shoold be followed. BergtheU v. 
5(P*iwat,— July 2«th, 1864. 

''Full Conrt," Vhat ii.]— On the calling of 
the case for trial only two Jndgea were present, 
sod the ooansel for plaintiff wished to have the 
Mse pos^ned until the Ooort was fnll. Per 
GoMHOB, J.: The Court is fall, and the oase ought 
not to be postooned. Ryder t. Mayor and Cor- 
forutUm of i>fi«<0niMiits6tir^,— May dOth, 1864. 

iHetfed Lnnatio— Bmnmpns to Shev Oaose. 

— SeeCumATOB. 

« 

In Interdict— See Imtsbdict. 

In ProTisional Caseit— -Bee Provisional 
Sdvtbncs. 

In Dhr^poe Gases.— See Husband and Wm. 

Bdietal Citation.— See Edictal Citation. 

Bole Nisi.T— Bule nisi obtained, calling on the 
Ifanager of tne Natal Bank to show cause why 
the directors should not approve according to 
their Law (1859) of the transfer to applicant of 
eertain shares m the Bank which he had pur- 
chased. Two months intervened between the 
applicant's sending in his shares for approval and 
notice to him of the directors' refusal to approve. 
On the day for showing cause, the Bank con- 
tended that they were not bound to show any 
cause ; and secondly, that the question ought not 
to be decided, except in an action instituted in 
ordinary course. The Court (Phillips, J., dis- 
senting), on the second ground, discharged the 
rule rUHt without costs. Per Phillips, J. : The 
form of application was correct, but temble^ it 
should have failed on the first ground. BergtheU 
?. Natal jBflnA,— 10th January, 1861. 

Commission to take ETidenoe.— See Evidsncb. 

Practice on Arrest— See Abbest. 

Practice on Appeal.— See Appeal. 

Practice on Attachment— See Attachment. 

Withdrawal of Action.]— All that the Court 
can do in an action in which the plaintiff has 
withdrawn the record prior to trial is to dismiss 
the action with costs. In the absence of evidence, 
judgment oannot be given. Heys v. TyrreUy— 
1871,22. 

The Bules of Court make no provision for with- 
drawal. Defendant has a right, when an action 
has been instituted, to have it carried on to trial. 
Beninafield dt Son y. Ouardian Aisurance and 
TruitVompany of Port JEiiia&e{ft,— 1872, 68, 



Payment into Court]— In an action in 
respect of goods entrusted to defendant for sale, 
on plaintiffs* application for an interdict : — Held, 
that the defendant should pay the money in his 
hands into Court, handing over the goods to 
plaintiffs on their giving security. Wettley^ 
Richards d: Co, v. /S^wart,- 1871, 168. 

Warrant to Sue or Defend— Execation.]— 

The power of attorney to sue or defend given by 
a party to the action residing abroad need not be 
executed notarially. Meneeley v. Qudint,— VIII., 

Plea to Jurisdiction—When to be Heard.]— 

See also Plbadino. Per Connob, J. : When there 
is a plea to the jurisdiction, it must be decided as 
a preliminary step and has nothing to do with 
the evidence. BetUngfield dt Son v. Guardian 
Asturanee and Trust Company of Port EUxaheth. 
—1872, 54. 

Ttro Judges DiiTerintf— Trial Belbre Pull 
Bench— Presentation of Evidence.]— The trial 
was held without a jury before two Judges. These 
Judges differing in opinion, the third Judge was 
called in. Held, that on the true construction of 
Law No. 10, 1867, Section 31, the mode in which 
the case was to be presented to the third Judge 
was by the Judges' notes of the evidence being 
read, and not by the witnesses being examined 
again. Shires v. Potgieter,—Jd&y 10th, 1860. 

Order by Consent — Security — Reference 
to Master.] — Interlocutory order by consent, 
before declaration, that on security being given 
for the sum claimed by the defendants, they 
should hand over to plaintiff his property in their 
possession as his former agents. The security 
was to be to the satisfaction of the Master of the 
Court, and of A., one of the Directors of the 
Company (the defendants). A., by a letter in ihe 
handwriting of the secretary of the defendants 
(the defendant on the record) refused to proceed 
with the discusion on the security, on the ground 
that the plaintiff bad abstracted one of the docu- 
ments filed in the case from the Registrar's Office. 
This document had, in fact, never been taken 
from the office. The Court, on the application of 
plaintiff, ordered the parties to proceed next day 
before the Master and A., on the question of the 
security, and if A. did not attend there, before 
the Master eAone,— BergtheU v. TurnbuUt — Sep- 
tember, 27, 1860. 

Order of Court Application to Set AsidOt 
Stay of Proceedings.] — In the case In re 
Harrison application was now made on behalf 
of A., that the order of 30th September should 
be set aside. The application was founded upon 
affidavits showing that C, the child, had been 
well treated, and had, in fact, been sent back 
by H. to A., after A., in obedience to the order, 
had handed the child over to H. Execution 
had been taken out by H.'s attorney for the 
costs awarded by the order, no notice of taxation 
having been given to A., but there was no appli- 
cation to set aside the execution. The Court 
(Connob, J., dissenting) ordered the writ of execu- 
tion already issued to be set aside, and further 
execution on the order of the 30th September to 
be stayed, but gave no costs of this application. 
Per Haboxno, J, : It appearing now that thett 
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was no oooasion for the original application, the 
order of 30th September ought to be set aside, so 
far as it gave costs against A., but as the stay of 
execution proposed by Phillips, J., was substan- 
tially the same, he concurred in it. Per Connor, 
J.: The conditional order of 22nd September 
having been duly served on A., and he having 
made default in showing cause, he must be as- 
sumed to have admitted all that was requisite for 
the order of HOth September, and it ought not to 
be set aside. Per Phillips, J. : The order ought 
not to be set aside, but the circumstances made it 
right to stay the execution of it. In re Harrison^ 
—10th November, 1868. 



PBESOBIPTION. 

Aeknowled|ment of Debt op Promise to 
Pay.] — Claim allowed, though prescribed, where 
there had been an acknowledgment of debt and 
promise to pay. In re Botha^ — 1869, 143. 

The purchase of a trust estate by the defend- 
ant, a trustee and executor, having been de- 
dared invalid (vide Executor), the Privy Council 
judgment decreed that the proceeds of a resale 
were to be applied in satisfaction of plaintiff's 
interest, after settlement of the legal claims of 
creditors, on accounts to be taken. It appeared 
that the creditors had seven or eight years pre- 
viously received a dividend from the proceeds of 
the original sale and distribution, since when 
they had done nothing to keep their claims open, 
until they came in as creditors in the legal pro- 
ceedings for setting aside the sale. Held: — 
That their claims were barred by prescription. 
That the fact that unpaid claims were shown in 
liquidation accounts, subsequently rendered by 
defendant, as agent of the creditors (he having 
ceased to act as executor), was not binding upon 
plaintiff as an acknowleagement of debt, so as to 
take the case out of the statute. That it had 
also to be considered that the creditors had re- 
garded their claims as finally settled at the time 
of payment of the dividend, their renewed 
demands being only made after the result of 
plaintiff's action. Baxter v. BeningHeld.^JX.f 
97, 111. 

An acknowledgment that the whole debt is due 
is a sufficient acknowledgment within the mean- 
ing of the statute, if it be an admission that the 
whole is immediately recoverable. But the 
acknowledgment is not sufficient if the admission 
be that the debt can only be paid in part, or in 
some qualified mode. lb. 

Offer to Compromise.]— ^defendant's attorney 
wrote to plaintiff's attorney in the following 
terms :— •• Dr. 0. [the defendant] has authorised 
me to offer 2s. 6d. in the £, in settlement of 
G.'s [the plaintiff's] claim against him ; if Mr. 
G. will not accept this offer, of course, I cannot 
say anything further." Held: — That the con- 
cluding words of the letter, referring to the event 
of the offer being declined, negatived any infer- 
ence as to the letter containing a promise, 
express or implied, to pay the debt, and that the 
90auaamoatloQ (ji^d not interrupt presoription* 



The operation of the bar by prescription provided 
by Section 2, Law 14, 1861, may be obviated by 
such an acknowledgment of debt as would in 
England, at the present time, take a case out of 
the Statute of Limitations there. Such an 
acknowledgment, to be sufficient for such a pur- 
pose, must, at least, be in terms which do not 
negative an inference that it includes a promise 
to pay. Per Phillips, J. : The letter was no 
acknowledgment whatever of debt, only of a 
claim, and did not take the claim out of tiie 
Statute of Prescription. Otto v. C?nwtf,— 1871, 
18, 32. 

Part Payment.]— Part payment, in order to 
take the case out of the statute, must be not only 
payment on account of the debt, but payment 
accompanied with an admission, express or im- 
plied, that the balance of the debt is due and 
payable on demand. Baxter ▼. BeningJUld^— 
IX., 97. 111. 

The effect of Section 7 of the Prescription Law 
upon Section 10 thereof considered. SfcHBLi: 
Part payment would probably interrupt pres- 
scription, though it might then be difficult to 
make the defence of absence applicable. HatHeji 
v. Umkastganyekif — X., 49. 

A retail tradesman's bill showed goods sup- 
plied between September, 1882, and October, 
1887. Some of the items were such as would 
prescribe the claim after two years under Section 
4, Law 14, 1861. The debtor died in June, 1890, 
and the account proved against his estate was 
objected to on tiie ground that prescription 
applied to many of the items. The aoooont 
showed at the foot entries of " cash paid on 
aooount" on various dates between February, 
1884, and December, 1887. No demand or 
promise to pay was set up. Held : — ^That these 
payments on account appeared to have been 
made as a set-off to any demand on the general 
account, and were not payments or acknow- 
ledgments of debt such as would take the case 
out of the statute, nor did the last payment 
affect prescription. In re ff>6«ter, — XII., 129. 

Judicial Interpellation.]— Section 7, Law 14, 

1861, enacts that questions arising out of the 
effect of an acknowledgment of debt or a promise 
to pay are to be decided by English Law. Hbu), 
that English decisions as to the effect of an 
action for administration of an estate are not 
directly, however inferentially, applicable. The 
reference in Section 6, Law 14, ISiBl, to " judicial 
interpellation," seems to refer to keeping alive a 
claim against several debtors by an action against 
one of them. Sbmble : — In the case of an ad- 
ministration suit a creditor cannot be said to have 
brought an action until he has come in under tbe 
decree for administration. Baxter v. Beningfiddt 
—IX,. 97, 111. 

Although an actual litis eontestatio between the 
parties may not be necessary in order to constitute 
a judicial interpellation so as to interrupt pre- 
scription, a legal summonsing being sufficient for 
that purpose — yet as service of the summons ii 
indispensable, an unserved summons is not a 
judicial interpellation within Section 6 of the 
Prescription Law. Sehblb, an edictal citation 
might be Bofflolent, Prooeediogi before noteifli 
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and witnesses (Cod. 7, 4, 2) would not constitute 
ft judicial inteipellation. Hartley y. Umkangan- 
yein,— X., 49. 

When not Ezeladed by Jud^ent.]— A judg- 
ment of the Privy Council decreed that " every 
creditor who has neither been paid in full, nor 
has released the residue of his debt, must be 
entitled to come in against the fund " without 
prejudice to questions arising out of new or 
farther evidence as to the rights of creditors. 
Held : — That inasmuch as release by operation 
of law takes place by prescription, to the extent 
of extinguishing the obligation, and as there had 
been no evidence before fiie Supreme Court as to 
the rights of or position of particular creditors, 
the question of prescription, now raised for the 
first time, was not excluded by the Privy Council 
judgment. Baxter v. BenitiQfield.—JX., 97, 111. 

^ Jadftfment or Ordep of Ck>iiPt'*]— Section 2 
of the Prescription Amendment Law, No. 14, 
1881, expressly excludes from the operation 
thereof ** any judgment or order of any Court in 
this Colony or elsewhere." Hbld : — That the con- 
firmation, by a Court in East Qriqualand, of an 
account in an insolvent estate was an " order " 
within the meaning of the statute; and that, 
therefore, prescription was no defence to an action 
in respect of moneys involved in such account. 
(Per CoNNOB, C.J.) Mcuterman*i Executors v. 
Morria and others,— YHl,, 69. 

Pleadintf.]— It is sufficient for a plaintiff avail- 
ing himself of a law which prescribes the period 
within which the remedy must be enforced, to 
aver the facts necessary for his claim, to which 
ibe general denial is a good answer. BtUton v. 
I ArchbeWi Trustees,— ISQ7, 818. 

A general exception does not properly raise the 
i defence of prescription. The exception should 
I state specifically that the claim is barred by pre- 
I scription. De Blanche v. Zietsman, — I., 104. 

I Where a case is so stated in the declaration as 

to show that the circumstances are such as to 
bring it within the law of prescription, the defen- 
dant may object by exception, Uie English dis- 
tinctions, with regard to demurrers, not being 
Applicable. lb. 

Law Ooireraintf.]— Statutes of limitation are 
part of the Lex Fori, Trusteee of Netherlands 
Agricultural Society v. Heirs of Fop Smit, — 1867, 
814; 1869,1. 

Ibsence of Debtor.]— The debtor had been 
absent from the Colony at the time that the cause 
of action first accrued, but had been in the 
Colony for a short time, on two or three occasions 
subsequently, more than six years before the 
action was begun. Hsld :— That such transient 
visits to the Colony did not amount to the 
debtor's "return" within the meaning of the 
term in Section 10, Law 14, 1861, the " return " 
therein referred to being his ceannff to he absent 
from the Colony. The question of the effect of 
the debtor's absence has to be decided according 
to the law of this Colony; and the question of 
absence has to be determined in its sense as 
known in our law, by applying the test of 
4omiciUim^ Per Phiu08, J., msmUicnU: A 



return to the Colony, even for a day, would make 
the law begin to run, as laid down in the English 
cases decided. Otto v. Grov^,— 1871, 18, 32. 

Crown Debts.] — The Crown not being named 
in the Prescription Law is not bound thereby. 
Colonial Treasurer v. CoeUee,—lS72, 28, 40. 

Commencement of Prescription.]— In the 

case of a claim in reconvention objected to as 
prescribed, the commencement of the action 
rather than the date of filing the claim has to be 
looked to for reckoning a period for prescription. 
De Blanche v. Zietsman, — I., 104. 

Personal b^orv.] —An action for damages by 
trespass of cattle does not prescribe in one year, 
that period being mentioned by the authorities in 
relation to an action on account of personal 
contumely. lb, 

General Dealer's leoonntl— Section 4, Law 

14, 1861, fixes two years as the period of pre- 
scription for, inter alia, " shoemakers' and tailors' 
bills." Held : — That the section did not apply 
to general dealers' accounts, and that such an 
account, containing items of boots and clothes, 
did not prescribe until after six years, as a claim 
for '* goods sold and delivered," under Section 8 
of the law. WiUson v. Adanis,—yU,, 129. 

Effect of Presoription.] — It is incorrect to 
say that a claim is effaced by prescription ; it is 
only the remedy for recovery of the debt that is 
affected. An executor may therefore rightly 
admit a claim part of which is barred by pre- 
soription. In re Webster, — XII., 129. 



PRINCIPAL AND AGENT. 

I. LlABIUTt OF PulNOirAL. 
II. LlABILITT OF AOSNT. 

m. Aokmt's Authobitt. 
IV. Power of Attobmst. 
V. Institob. 
YI. Othbb Mattbbs. 

I. Liability or Pbincipil. 

1. To Agent, 

Mandatory's Expenses — "Reasonable 
Time.] —The defendants, a gold-mining syndi- 
cate, gave to plaintiff, one of the members, a 
power of attorney authorising him to dispose of 
the syndicate property in the English market, to 
a public company on certain specified terms. 
Plaintiff obtained an advance on his own promis- 
sory note for the expenses of the undertaking, it 
being agreed in writing that if he were successful 
that amount should be refunded to him. No 
limit of time for effeotinij; the sale was stij^olstol. 
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in the written anthority. During three months 
plaintiff negotiated in England for the sale of the 
property, but, about five months from the date of 
the power, and while he was still in treats for a 
sale, the defendants first suspended and then 
terminated the authority. It was admitted that 
plaintiff had incurred expenses in endeavouring 
to carry out the undertaking, and he sued for re- 
payment of the amounts so expended. There 
was eridence that the defendants had opened 
negotiations direct with an American firm, thus 
hindering the plaintiff in carrying out the objects 
of his mission. Held: — That plaintiff, as 
the mandatory of the syndicate, was entitled to 
be reimbursed the expenses incurred by him up 
to the agreed limit, his negotiations having been 
abruptly terminated by the syndicate, without 
allowing a reasonable time for the completion of 
the undertaking. Held, further: — That plain- 
tiff's want of success, or even his prospects of 
success, were not material ; and that, even if the 
agreed remuneration had been by way of a com- 
ixdsBion, proper and necessary expenses could be 
claimed, particularly so where there had been 
a hindrance by the matter being taken out of 
plaintiff's hands. Howe v. Harewood Syndicate, 
— Xn., 260. 

Doenments for carrying oat Mandate.]— 

Where an agent has been charged with the duty 
of floating a company, and the documents given 
tb him are not sufl9clent for that purpose, he is 
entitled to claim to be supplied witii proper and 
Boffioient documents. lb. 

Aetlon by Igent againit Prinoipal— igent'i 
Bxeoutop. — Bee Ezbcutob. 



2. To Third PertoM. 

Oontraot with Agent.]— When a person con- 
tracts with an agent, he should ascertain the 
powers of the person with whom he is contract- 
mg, and it is at the contractor's peril if he does 
not so enquire. Nicholson v. Muirhead Sf To, — 
1872, 131. 

— Ratification.] — Plaintiff contracted in writing 
with A., who represented himself as defendants' 
agent, to take down a movable house. Defend- 
ants had knowledge of the contract. Plaintiff 
also agreed verbally with A., as defendants' 
agent, to transport the house to another place, 
carriage to be paid by A.'s partner on delivery. 
Before the house had been taken down, plaintiff 
wrote to defendants asking to be paid the price of 
the work, mentioning the contract for transport, 
and stating that he was in want of money for the 

i'oumey. Defendants wrote in reply that as they 
lad no proof that the work had been performed 
according to agreement, they preferred that 
plaintiff should settle with A. on delivery. This 
letter in no way repudiated liability for the car- 
riage. The materials were delivered, and A.'s 
partner having declined to pay the carriage, 
plaintiff sued on both contracts. Held :— That, 
inasmuch as defendants had not only failed to 
caution plaintiff with regard to the transport 
contract, but had to a great extent ratified all 
that the agent had done, so as to incline plaintiff 
to suppose that th^ regarded the taking down of 
4m tmae and the transport of the material as 



one contract, which would not be completed 
until the delivery of the loads at the place where 
the agent would represent them, the defendants 
were answerable for their agent's acts, lb. 



n. LiABiLiTt 07 Agent. 
1. To Principal, 

Ne^itfence— Igent's Discretion.]— Plaintiff 

employed defendant as agent to conduct a magis- 
trate's court case in which he obtained judgment 
The defendant in that action immediately called 
a meetinff of his creditors at which plaintiff was 
present, in order to suggest a composition, the 
agent being employed as a trustee for the credi- 
tors. There were no movables available for levy, 
but plaintiff was offered 10s. in the £ on his 
judgment, this being a larger dividend than w»8 
received bj other creditors, Plaintiff howevef 
refused this offer and pressed his agent to take 
out execution, but the agent declined to do so 
save at his client's risk and on payment of costs. 
An action in the Supreme Court for damages 
a^inst the agent, on account of his negligence in 
not taking out execution, was then brought: — 
Held, that the plaintiff could not succeed, as the 
agent had exercised a wise discretion, he being 
precluded under the circumstances from taking 
out execution. Crouch v. Taylor, — 1870, 60. 

Forwarding Atfent.]— Where a forwarding 
agent had received goods for transmission ana 
had allowed them to remain embedded in the 
sand at Durban, he being in default, judgment 
was recorded against him for damages sued for by 
reason of nondelivery. Dickimon Bro$» ▼. SchmUt 
—I., 283. See also Oabbibb. 

Sub-Igent amnmlng Managekneni.]— A.>th6 

plaintiff's del credere agent for sale of timber 
being in embarrassed circumstances, obtained 
advances from defendant, one of his creditors, 
who assumed the management of the business, in 
terms of a notarial bond passed as security, the 
advances and business receipts to be distributed, 
pari poBsu, among A.'s creditors. These arrange- 
ments were made without notice to plaintiff (wno 
however had received a payment out of the 
moneys advanced), but wim defendant's know- 
ledge of the del credere agency, which passed 
under the bond. A., shortly afterwards, became 
insolvent, and defendant's management ceased. 
Plaintiff thereupon sued defendant, as his agent, 
for payment of moneys found to be due on an 
agency account, Held: — That the action failed, 
inasmuch as the business had continued to be A's 
after the bond, and that there was no contract, 
actual or constructive, between the parties. ShiuB 
V. Scott,— JJl. (July) 27. 

Liability to Aoconnt.1*-The relation between 
principal and agent is suon that the agent is liable 
to give an account, in form of law, on whidi 
judgment can be obtained, unless an account has 
already been settled and agreed to between the 
parties. The plaintiff is not bound to accept an 
aocount rendered prior to action. Amod y. Amoit 
—VI., 288. 

Liability in General.]— All that can legally U 
demanded of an agent litbat be Hhonld ^iimm 
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pn^^r WigeQM M an attentive and competent 
luan for the basiness. Nat€U Agency, Tnut and 
Jwwranee Co. v. Gri^,— Vm., 109. 

Tp Pvoduoe Doevmenti.]— It is the praotioe 
Qt the Court to order agents to produoe to the 
prinoipal any documents connected with the 
agency. In re DeiUmgraiit—Yl,, 120. 

The Court, by consent, had ordered defendant 
io give up to DlaintifF all assets of plaintiff in his 
possession; plaintiff giving security. The plain- 
tiff under tins order claimed a note made by 
plaintiff in favour of P., and endorsed by P. and 
defendant, the plaintiff having in his account 
vith defendant, which his security was intended 
to cover, credited the defendant with the amount 
of this note. The defendant (an Agency Com- 
pany) opposed the delivery up of this document, 
as it would be material to them in an action which 
they might bring against their former Secretary, 
who, professing to represent them, had endorsed 
the note. The Court ordered the defendant to 
give up to plaintiff all notes in the circumstances 
of the one described above, the plaintiff under- 
taking to produce them within a year for the pur- 
poses of any action instituted by or against de- 
fendant. Defendant to pay the costs of this appli- 
Catlon« BergtheU v. runa>iiU,~November, 1860. 



2. To Third PartUi. 

ladaBuKT.I— C. had been agent for B., the 
•xecuior of J. B. of the Cape Colony, and as such 
•gent had incurred certain personal liabilities by 
endorsing notes and bills in his own name for the 
benftfit of the estate. C. had, as such agent, for 
a debt due to A. by the Estate, given him a power 
of aUomev to sell a certain property, to pay him- 
■ell, mod hand over the balance. H., who had 
been i^gipointed agent instead of C, having ob- 
jected to this sale, and intending, as C. alleged, 
himself to sell the property and remit the pro- 
ceeds to B., or to the Cape creditors of the estate, 
appilMd now for an interdict, and the Court ordered 
an interdict, until further order, against H. part- 
ing with any of the proceeds of the estate of J.B., 
until C. had been indemnified against his personal 
liabilities to other parties, incurred on account 
of tlie estate of J. B.—In re Chiappini^—Jxme 
2nd, 1864. 

Umliadoaed FslnoipaLI— W, entered into a 
written contract with T. for the purchase ''as 
agent'* of a farm, the purchase-money to be paid 
by instalments, transfer to be made forthwith, 
and a mortgage passed. The contract was signed 
" W. q.q." P. sued W. for the first instalment, 
setting out the written contract, and declaring 
against W. as personally liable on it, but not 
averring that there was no principal. W. plead^ 
that he was not liable as agent, without averring 
whose agent he was. At the trial on circuit, let- 
ters were put in, showing that W. had acted as if 
personally interested, and there was no evidence 
given of his having any principal. Judgment was 
given for P., the question bemg reserved by the 
Judge as to whether W. was personally liable, and 
whether the action ought not to have been for 
roecific performance of the contract. Counsel for 
W. now moved for judgment in his favour on 
fpBitlaQS v««enred hj the Judgo. The Court n« 



fused the application, with costs, because W. 
would be personally liable on the contract if he 
had no principal, and there was no evidence to 
show that he had any, and the evidence and im- 
plication were rather the other way. And, also, 
because transfer might have been adjudged in the 
action, because the declaration averred a readi- 
ness to transfer. Potgieter v. WaUon, March 8th, 
1864. 

An agent who does not disclose his principal is 
personally liable, as well as his principal if dis- 
covered (per CoNNOB, 3,).— Jenkins v. JRichards,— 
1872, 8. 



in. Agent's Authobitt. 

Withdrawal of Proeeedings.]~In an appli- 
cation for provisional sentence on a bill of 
exchange, the plaintiff, who was the agent of 
defendant, was served with the summons, and 
appeared in Court to confess judgment in the 
action brought by himself. Plaintiff's counsel, 
on seeing the Court to be against the application, 
proposed to withdraw it, but the Court dismissed 
the summons. BergtheU v. TumbuUt — ^Novem- 
ber, 1860. 

igent's Contraet— Proof of Ueney.]— In an 

action by a builder for the price of mat^ial sold 
to the defendant's son, for repairs to the house, 
in whidi both defendant and her son resided, it 
appeared from the evidence that the material was 
sold on credit, and delivered so as to become the 
property of the son, since insolvent, by whom the 
orders had been given : — Held, that there was 
no proof of agency, and that any claim in respect 
of the benefit accruing to the defendant would be 
by the son's insolvent estate against the defend- 
ant. But the defendant could resist a second 
action for the same claim by pleading payment 
finder a judgment against her in the plaintiff's 
original action. Moreland v. Oeekie, — ^VI., 61, 
105. 

Queitloiii in Dlipnte.]— Land and machinery 
having been declared executable, their sale on 
certain conditions was decided upon, and the 
terms having been advertised, applicant instructed 
his agent to bid up to a certain limit The ad- 
vertised conditions of sale were altered as to the 
machinery, on the day of sale, applicant not 
being aware of such alteration, and his agent 
bought on the new conditions. There being 
many questions in dispute, the Court declined to 
order refund of money deposited or to declare the 
sale bad, without prejudice to further proceed- 
ings. Aatai Bank v. Johmton ^ Co,, — ^V., 6. 

Powers should be A8certaUied.]-~Persons 

buying from an agent should allow for his being 
an agent and having only certain power. lb. 

In dealing with a person whom you know to 
be an agent, you must look to his powers. If 
A.'s agent borrow from B., and apply the money 
to his own use, can B. sue A.? It is not a 
defence for A. to say he never got the money ? 
Shaw V. ^ond,— v., 27. 

Bepndiatioii by PrinolpaL]— Defendant i)b- 

oeived a UtWf ((om his fripclpal, a§!uag %^ j^ 



Digitized by VjOO^H:: 



619 



PRINCIPAL AND AGENT. 



m 



pnrdhase certain specified articles at an auction 
sale to be held by plaintiffs. The letter con- 
tained these words : '* You can show this letter 
to the auctioneer or Mr. B., and tell either to send 
me the account. Should you buy these or any- 
thing, I will send you a cheque for same by 
return mail." At the sale defendants showed 
plaintiffs the letter, and he purchased, q.q.^ 
certain articles over and above those specified, 
believing, as he said, that the words " should 
you buy these or anything" authorised him to 
make further purchases. Defendant's principal, 
however, repudiated the purchase, and plaintiffs 
sought to make defendant personally liable. 
Hkld : — That although the wriUen authority did 
not justify the extra purchases, yet, as the agent 
had shown his authority to the plaintiffs, who 
had sold without further information, the plain- 
tiffs, as sellers, were parties to the act, and could 
not proceed against the defendant, because they 
must be taken to have given credit to the agent's 

Erincipal, and had the same power of ascertain- 
ig the epitent of the authority as the defendant 
had. As the allegation that defendant repre- 
sented that he had further verbal instructions 
was not proved, the plaintiff's claim failed. 
Eorsley v. Owen <& Colliery— Yl., 27. 

ReToeation of luthority.] -— An ordinary 
power of attorney, given merely to an agent for 
the donor's business, can be revoked by the 
donor, so long as his own business only is con- 
oemed. But in the case of a power of attorney 
given by a debtor to a creditor, as part of a 
security, that is a matter in respect of the 
creditor's business, and, sembls, may not be 
revoked by the debtor. Darbyshire v. Vear^ — 
Vm.. 189. 

ETidenee of luthority— No Reply to En- 
quiry.] — Plaintiffs had supplied goods to a person 
who held himself out to be defendant's agent 
After the bulk of the goods had been supplied, the 
defendant received from plaintiffs a letter acquaint- 
ing him with the fact of the purchases, and 
eofluiring as to the agent's authority, but no 
reply was sent to this enquiry. Held (Wbaoo, J., 
dUsentiente) : — ^That the defendant was liable. 
Randle$ dk Oldaere v. TTiMion,— Vm., 148. 

Sabftituted Attorney.] — Action by B., 
trustee of the insolvent estate of A., for £40 rent 
due by defendant for a store held by him. Plea : 
payment of £20 to B.'s agent, and tender of the 
balance. B. had executed a power of attorney to 
A., inter aliaj to collect rents due to the insolvent 
estate. A. had let the store to defendant by 
writing, making no reference to the insolvency. 
The first month's rent was paid by defendant to 
J. Defendant had required J. to produce an 
authority from A. ; and he accordingly produced 
a letter signed by two trustees for Mrs. A., re- 
questing defendant to pay the rent to J. for 
Mrs. A., as an hypothec creditor on the property ; 
and, under this was a memo., signed by A., that 
he approved of the above. This hypothec was 
not noticed in the pleadings. Before the third 
month's rent became due, B., by the direction of 
the creditors, wrote, on 7th October, 1865, to 
defendant that the store was let to him by A. 
acting for him, B., as trustee of the insolvency ; 
and that defendant was not to pay rent to any 
one bat liim, B., or A. After this, defendant paid 



two months' rent to J. The Court (Connob, J., 
doubting) gave judgment for the plaintiff for the 
£20 tendered, but the plaintiff to pay defendant 
full costs. Per Habdino, C.J. : B., before the 
letter of 7th October, 1865, knew that Mrs. A 
received the rent, and, had in his report, rec<^- 
nised her having an annuity charged on the 
property ; and in the power of attorney by B. to 
A. there was a power of substitution ; and the 
letter of October authorised payment to A., and, 
therefore, to J. as his substitute or collector. 
Per Connor, J. : The question of the hypothec 
not being before the Court, it was doubtful if the 
defendant, if he had known the store to have 
been part of the insolvent estate, would have been 
warranted in paying rent to J. on the authority 
produced by him ; and as the letter of Octob^ 
gave notice as to the insolvent estate and required 
payment to B. or A., and defendant still paid J., 
whom he knew to be agent only for Mrs. A., it 
was doubtful if such payment exonerated him. 
Per Phillips, J. : The authority produced by J. 
was not inconsistent with a due payment to the 
insolvent estate, and A., having power to receive 
the rent, had power to authorise J. to receive it ; 
and the tenant was not bound to see to the 
application of the rent. Also, that there ought 
to be full costs, as the creditors were trying a 
case against Mrs. A., in which defendant was not 
at all interested. Button v. Harper^ — 26th July, 
1866. 

Service on the substituted attorney of an 
attorney who had died. Held : — To have been a 
good service. Otto v. Griffin,— 1872, 144. 

Where an agent had sold immoyable property, 
and had died after substituting an attorney for 
the purpose of effecting transfer. Hbld :— That 
the substituted attorney, notwithstanding the 
death of the agent, could complete transfer. Ex 
parte Welch,— JI., 49. 

Ratifieation.]— Plaintiff was the holder of a 
promissory note for £70 endorsed to him by 
defendant who was in his debt. The maker of 
the biU being in embarrassed clrcumstanoes, 
plaintiff, in defendant's absence from the Colony, 
agreed to accept £80 cash and a renewal for £40 
with interest. It appeared that the defendant 
had, at least inferentially, on his return to the 
Colony ratified the plaintiff's action, Held:— 
That the defendant was liable to the plaintiff for 
the amount of the renewed bill paid by plaintiff, 
such payment being for defendant's use and ad- 
vantage. Field V. Henmnp,— 1867, 260. 

Qnestion for Jury.] — ^Plaintiff sued defendant 
on an account for buildings erected and repairs 
done on defendant's estate. Defendant had per- 
mitted one A. to occupy the farm and it was A. 
who emploved plaintiff and whom the latter 
believed to be the owner of the property. Defen- 
dant had given his power of attorney to A. and 
had also verbally instructed him, regarding the 
work by which the property had been largely 
ameliorated: — Held, that the question of A.'s 
authority to bind defendant, coupled with the 
acts of the latter, and also whether the occupation 
by A. was that of defendant's tenant or his agent 
— should have been left to the jury, and also 
(per Cora, J.) the question of iJabUitj for the 
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tmelioration of the property. E<mghHng v. Wood, 
-1867,167. 



IV. Power of Attobnet. 

To Bell Land.]— (See also Transfeb). Appli- 
cation that Registrar of Deeds should allow T. to 
transfer a farm belonging to N. N. had left 
Natal, giving a general power of attorney to T., 
not ho¥rever expressly extending to selling land, 
but there was a letter from N. to T. from 
Australia, saying he thought it better to sell the 
land, and that T. would arrange as to the mode 
of the price being paid. The Court ordered that 
the Begi£trar of Deeds should be at liberty to 
regard T. as the agent of N. for the transfer of 
this farm. In re TyzacA;,— 9th September, 1862. 

— Blaiik.]^The fact of a power of attorney to 
sell at an agreed price being left open by the 
principal as regards the purchaser's name, does 
not justify the principal in repudiating the con- 
tract of his agent, on the ground that the latter 
has sold to some person not acceptable to the 
vendor, the agent being under no special restric- 
tion not to sell to such purchaser. MaUandain 
V. Ifan^ena,— XrV., 120. 

CoiiBtractioii of Power— Mortgage.]— Appli- 
eation to the C!ourt to direct the Registrar of 
Deeds that a power of attorney to P.V. " to act 
in all matters as to purchase or sale of movable 
or immovable property, according to his fancy," 
aathorised P.V. to pass a mortgage bond on a 
farm of the donor, instead of selling it. The 
Court made no order. In re Van Rooyen, — 2nd 
May, 1861. 

— General Power— ejectment.]— A general 
power of attorney in the ordinary colonial form, 
indnding power to recover rents by attachment, 
ejectment, or otherwise, the words relating to 
purchase, sale, transfer, or mortgage of inmiov- 
able property being alone struck out of the 
print«Mi form. Held, to confer authority upon the 
agent to sue for ejectment for breach of the 
covenants of a lease. ShilukHng v. Bams, — I., 
166. 

— Overdraft by Agent.]— The plaintiffs, who 
were bankers, sued a married woman for the 
amount of her overdraft. The defendant, whose 
marriage was under ante-nuptial contract exclud- 
ing conununity, had given to her husband a 
general power of attorney which the Court 
assumed as sufficient to authorise, inter alia, an 
overdraft of her banking account. Held : — That, 
althongh the incurring of a personal obligation 
was clearly within the terms of the power, yet 
the creation of any obligation was to be for the 
purposes and in the business of the donor of the 
power. Held, therefore:— That the defendant 
was not personallv liable in respect of cheques 
drawn by her husband, under the power, for his 
own purposes and to discharge liabilities with 
which she was not connected. Although the 
account at the bank appeared to be a common 
account of the husband and wife, the latter could 
not be sued for the overdraft, unless it were 
shown that it was applicable to her part of the 
acoooat. Natal BatA v. £(md,^V., 178. - 



—Irrevocable Power— Breach— Cancellation.] 

— The applicants were the holders by cession of 
an agreement between respondent and his brother, 
by which, in consideration of moneys advanced, 
the respondent undertook to give certain securities 
and to pass an irrevocable power of attorney in 
favour of the applicants, to work his estate for 
the benefit of his creditors, and for repayment of 
the advances and interest; such power to be 
cancelled when all sums due by respondent to 
his brother had been repaid. It was also stipu- 
lated that the respondent was to be paid a 
monthly allowance, out of the rents to be col- 
lected by applicants, such allowance to be 
increased if the respondent's dwelling house 
became rent-producing, and to be reduced jwo tanto 
in the event of his obtaining remunerative employ- 
ment. The agreement included a covenant that 
nonfulfilment by either party of any of its terms 
would be a sufficient ground for cancellation. 
The monthly allowance not having been paid, 
the respondent notified that the power of attorney 
had been cancelled, and the applicants now 
moved for an interdict against such cancellation, 
in order to restrain the respondent from collecting 
the rents :— Held, that the monthly allowance, 
being for the respondent's livelihood, had to be 
paid as a first charge so far as the rents per- 
mitted, irrespective of the liabilities mentioned in 
the agreement. The application for an interdict 
therefore failed. Natal Insurance, Trtut and 
Agency Company v. Griffln, — VII., 6. 

General Power— Co-executor.]—A general 
power of attorney from one of two executors 
authorises the agent to bring an action on behalf 
of his principal. JliUon'a Executor v. Wilson, 
—v., 823. 

By Ezecntor.— See Executor. 

In Blank.— See To sell Land. Supra, 

Charge for Preparing.— See Costs. 

IrreTOcable— Interdict.]— QuARE : Where a 
power is made irrevocable and evervthing has 
been done under it except the cancellation of a 
bond, Hie property having been sold, will not the 
C!ourt interdict a revocation of the power on the 
principle that authority to sell includes authority 
to transfer ? In re Muirhead, Findlay ^ Co,, — 
1871, 69. 

Mistake— Correction by Court]- Power of 
Attorney from H. to C, in 1854, while Natal was 
still annexed to the Cape of Good Hope; the 
power was in the usual printed form of a general 
power of attorney in the Cape Colony, the power 
to sue being ** in the Courts of this settlement " ; 
land being mentioned as ** in this Colony," and 
»• the collector of tithes " (a Cape officer), and the 
•* Registrar of Deeds " being referred to. The 
power was dated at Capetown. There was an 
affidavit by C. that H. had, at the date of the 
power and of the application, no property in 
South Africa except in Natal ; that C. had some 
years ago mortgaged the land in question under 
this power, and that H. was aware of the mort- 
gage. The application was that the Registrar of 
Deeds here should allow C. under the power to 
substitute a mortgage in the name of H. in lieu 
of the other mortgage th^n cancelled 9fi being to 
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new mortgagee. The Court 
J., dissenting], ordered that the 
^ strar of Deeds should be at liberty to regard 
the power of attorney as applying to land in 
Natal. Per Connor, J. : Natal being, at the date 
of the power of attorney, part of the Cape 
Colony, land in it was within the words of the 
power, and the affidavit showing that this was 
also the intention of the parties, the Court ought 
to make the order. Per Phillips, J. : The power 
of attorney showing that H. was married to his 
wife, a Cape lady, in community of goods, there 
might be something at the Cape for the power to 
operate on, and it ought not to be extended to 
Natal. In re Chiappini,—9ih September, 1862. 

Application that the Registrar of Deeds might 
be directed to allow C, under his power of 
attorney from 8., to transfer land to 8. which C. 
had sold to M. It was stated that C. and 8. had 
both lived in Natal, and had met at Capetown, 
when S. was leaving the Colony, and C. was re- 
turning to Capetown, that 8. had then, in March, 
1857, executed a power of attorney. It was all 
printed and quite general, save that the power to 
sue or be sued was expressed to sue in the Courts 
" of this settlement," and in another part, though 
not in reference to land, there was the expression 
♦* in this Colony," and there was authority " to 
appear before the Collector of Tithes (only a 
Cape officer) and the Registrar of Deeds," and it 
was dated in Capetown. The Registrar of Deeds 
had refused to allow transfer under this power, 
on the ground that it only applied to the Cape 
Colony. The Court made no order on the ap- 
plication. In re ColUer,—llik November, 1862. 

—Intention of Parties.]— A., on leaving the 
Colony, gave a general power of attorney to B., 
described as "of Durban." B., however, resided 
in England, beinff represented in Natal by C. It 
appeared that A. had intended C. to act for him : 
Hbld, that C. might be authorised to act for four 
months under the power of attorney from A. to 
B., without, however, prejudicing the latter. In 
re JSTno*,— 1870, 84. 

—Miidesoription.]— Where a power of attorney 
referred to knd in Natal, executed by the 
mandant in the Cape Colony at a time when he 
expected to die, specified the property as situated 
in " this Colony," the Court (Connob, J., hardly 
concurring), authorised the mandatory to act 
under the power. In re Bell Sr TFatton,— 1870, 

By Woman— Renonciation of Benefloia.- 

Bee Fbincifal and 8ubety. 

Syidence of Execntion.]— W., who had lived 
in Natal, and had gone from there to Australia 
with the applicant, O., had, with 0., purchased a 
small piece of land in Pietermaritzburg. O. 
went from Australia to Port Elizabeth, and from 
thence wrote to W. about the sale of W.*s share 
in the land. There was further correspondence, 
and the land was valued by B., and half the 
valuation of W.'s share paid by 0. to B„ who 
(B) wrote W., transmitting the money, with a 
power of attorney to transfer to be signed by W., 
but, there not being any witness to it, the 
Registrar of Deeds refused to act on it without 
an order of Coivrt. Application was now made 



for snoh an order, and the Attorney-General, 
amieiu curia, referring to Law No. 9, 1859, the 
Court directed the application to stand for the 
production of an affidavit of W.'s handwriting to 
the power of attorney, and upon this being pro- 
duced and attached to the power of attorney, the 
order was made. In re OdeU^ — ^November drd 
and 8th, 1864. 

Snbititatlon.] — ^A general power of attorney 
was given to sell a farm by Y. to her son H., the 
power being to act as if V. were persoxuUly pre- 
sent, but no power of substitution was given. H. 
sold the farm to C, and, being unwilling to wait 
till transfer was footed, application was now 
made, on behalf of C, that the Registrar of 
Deeds should be at liberty to act, on a power bj 
H. to someone to transfer to 0. The Court 
[Phillips, J., absent] intimating its unwilling- 
ness to supply the omission of that which was 
usual in these powers — ^viz., the power to substi- 
tute — the application was not penisted in. In re 
CrmrZey,— May 26th, 1864. 

Death of Igent.]— Property was assigned by 
H. to A. and B., in trust, to sell, and pay oredi- 
tors, and H. empowered A. and B. to transfer in 
his name. A. and B. sold to E., and executed a 
power of attorney to D. to transfer ; but before 
the transfer, B. died. Application having been 
made that the Registrar of Deeds should act on 
the power by A. and B., no order was made, bat 
the Court suggested that A. and H. might execute 
a power to transfer. Upon this being now pro- 
duced, an order was made authorising the 
Registrar of Deeds to act upon the power of A. 
and H. In re iCoc/i,— July 28th, 1864. 



V. Institob. 

Liabili^ of PrInoipaL]— An institor cannot 
bind his einployer to more than the latter has 
conceded in his mandate. The principal is, how- 
ever, liable in $oUdum to the extent of his special 
mandate to the institor. [The authorities col- 
lected, per Connob, J.] TrusUet of Netherlands 
Agricultural Society v. The Heirs of Fop Smit^— 
1867,814; 1869,1. 

Pledge by InititopJ^An imtiiort having 
authority to sell his principal's goods, can 
effectually pledge such goods to a person making 
advances to the institor, provided that the person 
receiving Uie goods and making advances upon 
them acts bona fide. The principal is bound by 
the pledge so that he cannot recover the goods 
without restoration of the price or payment of 
the debt. The institor being authorised to sell, 
pledging may be regarded as less than sale, and 
the fact that pledging for advances was within 
the principal's practice is material. Whsekr v. 
Adler Bros, and Thompson cf Co., — I., 152. 

An agent appointed ad unum actum is not 
thereby constituted an institor. The latter gener- 
ally has a store. An agent appointed to sell 
certain cattle cannot validly pledge them for his 
own debt. Sbmblb : Pledge, even by an institor^ 
if for past debts, as distinguished from advance 
would not be valid* McEwan 4* Co, v, Fakur^ 
VI., 8, 
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yi. OffHEB BfilTIBS. 

Makei^ of Hote q.4.1~Plainti£r sued ihe defen- 
dant and another, as tne makers of a promissory 
note signed by them *'q.q." the executrix of a 
deceased testator, upon which the plaintiffs sought 
to recover against the defendants personally. 
The defendants' authority to sign " q.g." was not 
called in question, Held: — That the defendant 
was not liable personally. A person signing 
**q.q." thereby states that he signs for the 
principal indicated. The fact that the name of 
the executrix was not mentioned was immaterial, 
as it was for the plaintiffs, who took the note, to 
make enquiry on that point. Standard Bank y. 
MeNeU and another,— YU., 68. 

Aettoni Against Principal and Igent]— As 

a general rule, the principal and the agent cannot 
be sued together in one action. Winter v. Parker, 
Wood 4* Co. and others,— VL, 171. 

AgenfB Remnnepation.] — The appellant, a 
oommission agent, sued the respondent for five 
per cent, oommission on a sale of land; the 
iCagistrate gave him two-and-a-half per cent; 
the ai^llant came to this Court in review for the 
balance. The Court (Phillips, J., dissenting) 
dismissed the review, with costs, on the ground 
that there was no contract express or impUed by 
the respondent to pay the appellant anything. 
Per PmLLiPS, J.: The respondent had derived 
benefit from the appellant's acts, and ought to 
pay for it. Cocks v. ifoklin^,— 28th May, 1861. 

Plaintiff claimed as agent a share at an agreed 
Tate of commissions charged by defendants his 
principals, being the amount of remuneration 
aocming to the defendants and shown in their 
aooonnts as official managers of a company in 
Uqmdation. Defendants excepted to the declaration 
cm the ground that it did not aver confirmation 
of the ^cial manager's accounts or an allowance 
of remuneration by the Court: — Hbld, that as 
there was no agreement respecting confirmation 
of the accounts (which did not in practice require 
to be confirmed) the expression '* charged " having 
reference to charges made cm agency business 
irrespective of the Court - the exceptions failed. 
Runeiman v. Natal Land and Colonisation Co,, — 
1871, 191. 

▲ gratuitous agent cannot charge for the time 
of his manager expended in connection with the 
agency business. Murray Sc BurriU v, McGreal, 
—1872, 24. 



Consi^ee.] — In the case of a consignment 
the person who receives the goods is an agent not 
a purchaser, and the consignor does not part with 
the goods. Thresh v. Matterson Bros,,— IB70, 114. 

Payment to Atfent*] — Payment to an autho- 
rised agent by settlement in principals* accounts, 
is a good payment to principals. And Semble, 
even so where an auctioneer sets off his own 
private debts. BergtheU q.q. Fryer v. McDonaWs 
Trustee,— Phi^, 18. 

Agent of Ezecntop.— See Exiscutob, 

BvokeVf— See BBon^t 



Agenti' Licenie.—See Btahbs. 

Bale of Land by Agent.— See Sals. 

Agent's Debt— €ongideFation.~-See Bill 6t 

EXCHAMOB. 

Husband a« Agent of Wife.— See Hubbaiid 

AND WUB. 



PRINOIPAL AND SURETY. 

I. General Pbinciflbs. 

II. DiSCHABGB OF SUBBTT. 
in. LlABILITT OF SUBBTT. 
lY. LlABILtTY OF PBDfCIPAL. 

y. GUABAKTBB. 
Vl. OtBXB BfATTBBS. 

I. Genbbal PbinoifLbs. 

Definition of SoMty.]— Any person is a 
surety, within the meaning of the term in law, 
who engages his own liability in respect of 
another's debt. There is no difference in 

Srinciple (IJ between being a surety for the 
ebtor and being surety for the payment of the 
debt ; p) between being surety for such payment 
and bemg surety that there shall be a fund there- 
for ; (8j between being surety that there shall be 
such a fund and being surety that there shall be 
such a fund unless a particular event happens. 
Murray dt BurriU v. Buck and another, — 1870, 
146, 155. 

Nature of Ck>ntract.]— An agreement between 
plaintiffs and defendants, set forth that in con- 
sideration of plaintiffs' promise to supply goods 
to defendants' father, the defendants covenanted, 
jointly and severally, under renunciation of tiie 
exceptions of exoussion, &o,, to keep on foot, 
during the lifetime of their father, and as seourily 
for any moneys due by him to plaintiffs for goods 
supplied to him, a certain policy on his me, by 
the regular and due payment of preniiums. The 
defendants agreed to keep plaintiffs indemnified 
from loss arising from non-payment of premiums 
and to repay any monevs which plaintiffs might 
have to pay to keep the policy alive. Held :— 
That this was a contract of suretyship and that a 
deed of assignment which released the father 
from all debts due by him also discharged Uie 
defendants as sureties. Ih» 

Surety's Dnty to Enquire.]— It is the duty of 
a surety, as a cautious man, to be continually 
enquiring of the principal whether he is keeping 
up payments. Smuts* Executor v. Behrens, — 
1872, 71. 

In Refierenee to Bfll of 

alao Bill or Ezobaivox). A sare^ tn' 
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to bills of exchange is in a less favourable 
position than he would be under any other trans- 
action of suretyship. Hoiking y. Standard Bank, 
— Xm.. 174. 

Cetiion of Action.] — Where a person becomes 
surety for another, the surety when called upon 
to pay has, in general, a right to require the 
creditor to cede to him his rights of action against 
the principal debtor. So far only as the creditor 
has incapacitated himself from maldng such 
cession, it may be a good defence to the surety. 
But if enough remains to indenmify the surety, 
the latter is not discharged. Stafford v. Ftm dt 
Co.,— Vm., 10. 

NoTaUon. — See Bill of Exchanob. Novation. 



n. DiSCHABGE of SuBSTT. 

By OiYing Time to PpiiioipfLl.1— The mere 
giving time to the principal debtor does not dis- 
charge the surety. London and South African 
Bank v. Behrens.—lS&d, 189. 

The giving of additional security will not of 
itself discharge a surety; but when additional 
security is given, upon a contract to give time in 
consideration of the further security, then time 
given without the consent of the surety is a dis- 
charge of the latter's liability. The reason for 
this rule is that one of the rights involved in the 
relation of principal and surety is the surety's 
right at any time to apply to the creditor, pay 
him off, and then to sue the principal in the 
creditor's name. If the creditor binds himself 
not to sue the principal for however short a time, 
he interferes with the surety's right to sue in his 
name during that period. Such an interference 
with the right of the surety, though not damaging 
him to the extent of a shilling, must operate to 
deprive the creditor of his right of recourse 
against the surety. But, Semble, where the creditor 
has obtained a decree against the surety establishing 
his right against the estate of the surety, no sub- 
sequent dealings giving time to the debtor will 
have the effect of releasing the surety. Butcher 
4- Sons V. Woods,— Xn., 368. 



III. Ltabiutt of Subbtt. 

Negligence of Creditop.]— Plaintiff, the co- 
surety of one M., a clerk in the Qovemment 
service, had paid a sum of money to the Govern- 
ment, when called upon to do so, by reason of 
defalcations on M.'s part. In his action against 
the Government for ^e amount so paid, plaintiff, 
in his replication, pleaded that it was the duty of 
the Government to audit M.'s accounts at least 
monthly, but they had not done so. That they 
were also guilty of neglect in not trying to obtain 
certain moneys received by M. ; and that, well 
knowing the premises, they had failed to com- 
municate particulars of alleged defalcations to 
plaintiff. Held : — That as the surety bond made 
no provision for the Government doing what was 
contended for, the pleas were bad. In an action 
against a surety on the surety bond, if there has 
been a breach of a bond, the siuretv, if he relies 
npon conduct of the creditor which discharges 
ibe surety from liability for the breach, ought to 



aver facts constituting oondoot snlBdent in law 
for such a result. Akerman v. Colonial Oovem- 
»i^n<,— 1869, 141, 165. 

Mere passive negligence on the part of a cre- 
ditor towards the debtor does not discharge the 
surety. A surety is not discharged by an omis- 
sion on the creditor's part which results in the 
siurety's not having the means, which he other- 
wise would have had, of being repaid what, as 
surety, he may have to pay. The only remedy 
for the surety, even in extreme circumstances of 
remissness or forbearance on the creditor's part, 
is his having recourse to legal proceedings, either 
to compel the debtor to pay the creditor or for his 
own discharge from the suretyship. lb, 

Beneficimn Ezcaitioiiit.] — The position taken 
by Voet (46, 1, 88), drawing a distinction (with 
reference to any other matter than the right of 
the surety when sued to claim the ben^Jieium 
excusHonis), between a surety who has and one 
who has not renounced this excepUo — criticised 
and pronounced untenable. lb, 

Beneficiam 8, 0. YelleJanL] — Plaintiffs, 
bankers, sued on a bond, passed under power of 
attorney signed by defendant, a widow, as 
collateral security for her son's indebtedness to 
the bfuik. The power of attorney purported to 
renounce the usual exceptions, including that of 
the beneficium tenatus coTimUi viUejanL The 
defendant denied indebtedness, and claimed the 
benefit of the exception. It appeared that the 
power of attorney was not read to defendant, nor 
was the exception alluded to explained to her. 
Held : — That the defendant was not bound by 
the contract of suretyship sued upon. Standard 
Bank v. Moreland,—jy,, 108. 

Remedies may be Feserred.]— According to 
English Law, when a debtor is released, remedies 
may be reserved against sureties, provided that 
the debt be not extinguished by such reservation. 
Natal Bank v. Banfield dk Co.,--VI., 17a 



rV. LlABIUTT OF PbIMCIPAL. 

Limitation.] — The surety by endorsement of 
promissory notes and otherwise became seoority 
for the debts of his principal. The surety having 
become insolvent, his trustee sued for the full 
amount of the promissory notes. Held :— That 
only the amount actually paid by the insolvent 
or his estate on the notes could be charged 
against the defendant. Qreethani*t Trustee v. 
Edmondstone, — Phip., 44. 

Jnsta Metnendi Cansa.]— Though, m general, 
a surety may, until he is called upon to pay, 
have no rem^y against the principal debtor, yet 
if something happens during the suretyship 
which shows or occasions additional peril im- 
pending on his surety (justa metuendi causa) he 
can put his remedies against the principal deotor 
in force. LeatJiem v. Henwood S^ Co,, — VIIL, 29. 



y. GUABAMTSE. 

DeliTery of Goods to PrincipalJ-Gredit 

having been given on th^ strength of a guaiantee, 
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certain goods, intended to be supplied to the 
principal, were selected by him from the credi- 
tor's stock, packed, and charged for before the 
execution of the guarantee, but were retained by 
the creditor and delivery refused until the 
executed guarantee was forthcoming. HeIiD : — 
That there was no delivery until after the 
execution of the guarantee, and that the guaran- 
tors were therefore liable. Evans v. Oakes^ — 
1867, 34. 

Pleading — Non-acceptanoe.1 — Non-accept- 
ance of guarantee must he specially pleaded. lb. 

Letter conTeying Statements to Third 
Party.] — A letter merely calling attention to and 
quoting a statement made by a third person, 
cannot be construed as a personal guarantee 
against the writer. Fearse v. Owen Sr Collier^ — 
v., 143. 

A. having been sued in a Magistrate's Ck)urt, 
called upon the plaintiff and represented that his 
estate being about to be assigned, it would be 
prejudicial to his affairs if the case came into 
Court. Plaintiff, however, required a guarantee, 
and one of the trustses of the intended assign- 
ment, at A.*s request, wrote a letter to plaintiff's 
agents to the effect that A. had seen him regard- 
ing the claim and wished the writer to inform 
plaintiff's agent that A.'s estate was in course of 
assignment, and concluded as follows : — " Imme- 
diately the deed is passed through, this claim, so 
far as agreed to by (A.) shall be promptly settled. 
Please therefore withdraw." The claim and 
costs having been ascertained, plaintiff withdrew 
his action, but, the debt not being paid, sued the 
trustee upon the supposed guarantee. Held : — 
That Uie letter could not be regarded as a personal 
guarantee to pay the plaintiff's claim, it being 
only a repetition of what A. said, to be conveyed 
to plaintiff's agent, and the settlement contem- 
plated being one by the trustees. lb. 

Discharge 'of Ouarantee.]— Plaintiffs, who 
were bankers, accepted the guarantee of the 
defendant for advances to A., a customer, taking 
as further securitv, separate guarantees from two 
other persons and a bond over A.'s stock. The 
plaintiffs gave notice to A. to pay his liability, 
and the other guarantors thereupon withdrew, 
defendant, however, being unaware either of the 
notice or the withdrawal. A. then went to 
England to make arrangements with a financial 
firm, and it was ultimately agreed with plaintiffs 
that extended credit should be given, the English 
firm being liable for any balance after exoussion 
of the security in this Colony. On this basis, 
fresh advances were made, and defendant, with 
one of the two original guarantors, signed a fresh 
letter of guarantee. The plaintiffs then returned 
to the defendant his first guarantee. Shortly 
afterwards, the English firm withdrew from the 
arrangement, and the plaintiffs immediately fore- 
closed their bond and realised A.'s property, 
which, however, fell considerably short of his 
debt. Plaintiffs then sued the defendant under 
both letters of guarantee. Held :— That the first 
contract of suretyship having been purposely put 
an end to by the plaintiffs, and the second con- 
tract relating to a state of things which admittedly 
fell through, the case failed against the defendant, 
M svety. Bank of Africa v. Bowker,-^Y.f 881, 



A surety had been released from his guarantee 
in order that another guarantee, might be ar- 
ranged so as to include new sureties. The 
original surety had signed a fresh guarantee on 
this basis, but the arrangement with the third 
parties fell through. Held :— That the original 
surety was not liable on either guarantee. lb, 

InactiTity of Holder.]— It is a principle of 
law that the person who nolds the guarantee of 
another is secure so long as he does no positive 
act to discharge the guarantor ; and tnat no 
passive inactivity of the person to whom the 
guarantee is given will affect such discharge. 
Green v. Andrews^ — X., 18. 

Mortgage Bond.]— Plaintiff sued for provi- 
sional judgment in solidum against the members 
of a firm which had been dissolved, for the 
amount of an overdue mortgage bond, passed by 
one partner, payment of which was guaranteed 
by the firm. The partner of the principal debtor 
opposed, on the grounds that the bond was long 
overdue without notice having been given, the 
absence of any value received by him or his late 
firm in respect of the guarantee, and the neces- 
sity for first excussing the principal debtor and 
security: — Held, that the defence failed, inas- 
much as the guarantee was not merely for pay- 
ment at the due date, its object being to make 
the creditor more secure. That the surety could 
be sued at the same time as the principal debtor ; 
and that provisional sentence should therefore go 
against the principal debtor, the security being 
declared executable, and against the other part- 
ner in respect of any deficiency. Peters v. 
ShepsUme and another, — X., 35. 



VI. Othbb Mattebs. 

Comnmiiications to Surety by Creditor.] — 

If a creditor be specially communicated with 
by the surety, he is bound to make a full and 
honest disclosure of every circumstance within 
his knowledge calculated to influence the discre- 
tion of the suretv entering into the required 
obligation. But the creditor is under no obliga- 
tion to disclose, voluntarily and without being 
asked to do so, circumstances unconnected with 
the particular transaction in which the surety is 
about to engage, nor to inform the surety of any 
matter affecting the general credit of the debtor. 
If the intending surety desire to know any par- 
ticular matter of which the creditor may be in- 
formed, he must make it the subject of distinct 
inquiry. (See also Bankeb.) UosHng v. Standard 
Ban*,— Xm., 174. 

Snrety to Building Contract.— See Contract. 

Wife as Surety.— See Husband and Wife. 

Woman as Surety.— See Woman. 

Suretyship in connection with Bill of 
Exchange, so. — See Bill of Exchange, &c. 

Misrepresentation as to Debtor's Position, 

— See Bankeb, 
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FBiyniEGBD COMMXJNICA- 
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HIIVY COUNCIL.— See Afpial. 



PROBATE.— SeeWiLL. 



PRODIGAL.— See Intirdict. 



PROHIBITJOH.— See Jubismotion. 



PROHI880RT NOTE.— See Bill or 
ExOHAMaE, <feo. 



PROOF OF DEBT.— See Insolvsnot. 



PROTECTOR OF IMMIGRANTS. 

See Indian haaGOJOxr* 



PROTEST,— See Bill of Exchanob, Ac. 
Stomp on,— See Stamps. 



PROVISIONAL SENTENCE. 

I. General Pbinciplbs. 
n. Bill of Exchanob, <tc. 

1. BiUorNQte, 

% Cheque. 



m. On Mobtqaob ob Notabul Bonp. 

1. Mortgage Bond, 

2. Notarial Bond. 

IV. OXBEB DOCUKENTS AND ObLZOATIOIIS. 
V. COBTS- 



I. GbNEBAL PBlNCIPIiBS AND PrACTICB. (SoO bIsO 

the variouB heads, injra). 

Filial JndfmfUit.]— Application (or provisionat 
sentence on two promissory notes. Defendant 
appears in person, acknowledges the debt, and 
asks for time to pay. Final judgment ordered 
for amount of debt and costs. Button y. ClenneU, 
—March 27, 1860. 

The Supreme Court never gives final judgment 
in a provisional case except on consent. Andenon 
Broi. V. jararrisofi,— XI., 29. 

Partial Defanea.l—The Court will not give 
provisional sentence when there is a probable 
good defence as to part of the daim. iSkeen y. 
Einwald,—V,, 221. 

An^earanoa.— See Practicb. Appbarahcb. 

Denial of Signature and Dabt.]— Where th^ 

defence is a demal of the defendant's signature 
to the document sued upon, affidavits may be 
used in proof of the genuineness of the signature- 
Hooien Sf Co, v. Eassam, — X., 67. 

Provisional sentence refused, where defendant 
denied his signature to the document sued on and 
averred that he was not indebted to plaintiff. lb, 

Lartfeneai of Imoiint.]— Provisional sentence 
ref usea where the transactions were oomplicated 
and confused, the note sued on being merely an 
appendage to an agreement for advances upon 
security. Largeness of amount may not in itself 
be a sufficient ground for refusing provisional 
sentence, still, it is not to be overlooked as a cir- 
cumstance in the pase. Baw ^ Co, v. Van dor 
Beit and another^ — X., 65. 

Qnestion of Fact and DiBpnte.]— An appli- 
cation for provisional sentence being opposed on 
the ground of an agreement to give time, the 
plaintiff averred that the defendant had sold 
certain security agreed to be given : — ^Hbld, that 
this was a question of fact which oould not be 
disposed of by provisional sentence. Bohne v. 
Macklefibergf — X., 3. 

Provisional sentence may be granted on a 
liquid document which the defence is unable to 
impeach, though the facts are in dispute. Sieyoth 
V. Gray,— 1870, 66. 

Provisional sentence granted, where the defen* 
dant's affidavits were mutually oontradiototy. 
Harrison v. Neden^ — I., 2j59. 

The remedy of provisional Mntenoe is boI 
meant in osoeptional mes, an4 wW notl^^^ 
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wfane then isa di^iiiet eonflioi ci trhdaaot with 
regard to the liquiditj of the document saed od 
and the oiTeamstaneee of the daim. SUuulard 
Bank ▼. Btm^^JL, U. 

Where defendant, a native, thoo^ admittinff 
his signature to an affreemoit for pnn^ase and 
sale of land, denied £at he had understood the 
agreement in the sense in which it was written, 
averred that it had not been ooneotlj interpreted 
to him, and that he believed that its terms 
embodied conditions which had previously been 
weed to though not reduced to writing :— Hbld, 
toat notwithstanding the conflict of evidence, the 
Court being of opinion that the written agreement 
remained unassailed and that the defence had 
not been unstained, provisonal sentence could be 
granted for instalments of the price sued for; 
but the property should not be made executable. 
Labtuchagne v. .Bama6a«,--1878, 44. 

Where the defendant's unanswered affidavit 
showed the raobabiliW of a setlement of the note 
sued on, Hkld: — That provisional judgment 
should be refused. Bo$hof v. TFiUtaffMon,— Phip. 
81. 

Provisional sentence refused on promissory 
notes given for cattle, there being conflicting 
evidence as to a warranty and a prohskble defence 
as to part of the consideration. The Court will 
not give provisional judgment where the defen- 
dant if sued on the principal case would in all 
probability have a good defence bs to part of the 
claim. Skeen v. £miraZ(f,—y., 221. 

A^alMi GonpfUiy.]— See also Company. Pro- 
▼isioiial sentence granted against a company in 
liquidation. Bowehold v. Natal InveitmetU Co.^ 
—1871, 184. 

Wl«t 9f Iiiqnidlty.l— I^^encl^i agreed, hi 
writing, to pav plaintiffs a certain sum, beinff 
moneys expended by them in searching for gold 
on his farm. There had been an understancUng, 
not expressed in writing, that if the farm proved 
tp be gold-bearing, the money would be refunded. 
On application for provisional sentence, defend- 
ant alleged want of consideration and duress : — 
Hki«d, that the conditional agreement to refund, 
whether verbal or Included in the written agree- 
ment, destroved the liquidity of the latter. 
[Jadg;ment subsequently went by default.} Bale 
and oiher* v. Halder,—Yl., 256. 

Plaintiff and defendant had been partners. 
Plaintiff sued for provisional sentence upon an 
agreement for the settlement of partnership dis- 
poiee by arbitratioB. The agreement prc^ded 
that plaintiff, in consideration of the sum of 
£6,000, to be paid to him as thereinafter pro- 
vided, bv the defendant, agreed to transfer tp the 
latter all the plaintifTs interest in the buunees, 
together with all assets and debts due to the 
fl^nn. The plaintiff undertook to paj to defead- 
antvthroun^ a receiver to be appomted by the 
arbitrators, the excess, if any, of debts over 
receipts, the cash in hand to be paid over to the 
receiver. There was also provision for payment 
ol the consideration in Instalmfnta with interest, 
apd the defendant further agreed to secure the 
ents bj mortgage to the satisfactioo of 
I Qi file aibitnhtofs* Hm ddmdant wm 



to pav off an existing boo^, and eaok paity to 
bear his own oosts. The firm's businsM and 
assets were to belong to the defendant from the 
date of the agreement, noesession to be given 
upon paymoit by him of the first instalment and 
execution of the required bond, so soon as a 
cwrator bonis had b^ released by the Court* 
Any question as to the interpretation of the 
agreement was to be referred to the arbitratora. 
The action was for the cash instahnent of £500 
and for defendant to be ordered to pass the 
stipulated mortgage bond. Hblo:— That, the 
parties having agreed between themselves that 
the matters in dispute should be referred to arbi- 
tration, and that, out of the first instalment, 
there had to be certain deductions, the liquidity 
of the agreement as to such instiJment was de* 
Qtroyed. That> as to the bond, it oould not h% 
in accordance with practice to decree the exeoa« 
tion of a bond the security in which had to be 
arrived at by the arbitrators. In these olroum* 
stances, the Court would be slow to interfere, 
and the case was dearly not one for provisional 
sentence. WhiUlaw v. WHUlaw.^Xi., U* 

A memorandum of agreement of purchase and 
^ale sued upon contained a olause authorising 
the seller in nis option, in the event of default 
in payment of instalments, to declare the 
agreement at an end, and all moneys paid there* 
under forfeited. The defendants, who were 
Indians, denied this agreement, and there was 
no evidence to show that they had understood it« 
A compromise had been offered and accepted 
(though afterwards declined) by plaintiff. Hmu) t 
That this was not a case for provision. 
Morrison v. Nunkoo and othirs^^XPf,, 804. 

Married Woman*]— !the neo esi lty lor proving 
that the consideration came to a mMrried woman 
signing a bill of exchange or promissory note 
with her husband, prevents the ease being uiB- 
oiently liquid for provisional sentence. Thit 
principle extends to the case of a mortgage bona. 
South African Loan and Mortgaag Aasney v. 
Nash,— In., 18. 

Impandlnl Utlfatlon.1— Provisional lentenoa 
refused on a deecT and bond, as to which legal 
proceedings were threatened by third partles» 
with the object of setting aside a family arrange- 
ment contained in the deed. Wilson*s ExswUars 
V. JFilfon,— v., 816. 

VithdrawaLl—PUintiff may be allowed to 
withdraw, but not invariably. CHUsndtn v. 
Qrice,—y., 807. 

Withdrawal of summons authorised, in the 
absence of a necessary consent. Htewart, Mac- 
donald dt Co. v. Muirh€ad,^lB72, 118, 119. 

Beftualf eflSeet ot]— Refusal of proviskmal 
sentence does not bar proceeding with the action, 
in the ordinary course under another stuamoiuu 
Chittenden v. GHc«,— V., 807. 

BJeetaeot.]— Ejectment is never granted la 
prorisional cases. MeDamuU v. King^^V^ 88. 
(but see IV. in/ra). 

PiMOtiit.]— It isqneetionablebow far Maal- 
tiMolaqy nature aiareooTitaUe hj pcDtMooal 
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sentenOe. Liquidated damages, provided for on 
breach of a lease containing a covenant that the 
same should be recovered provisionally, cannot 
be so recovered. lb. 

Intwering Affldavitt.] — ^Application for pro- 
visional sentence on a promissory note by an 
endorsee against the maker, was opposed by de- 
fendant's affidavit that the note had been given 
by him to J. in consideration of land to be trans- 
ferred by J. to him, and that J. had failed in 
this. That plaintifif had given no consideration 
for the note, and had received it after it was due, 
and had told defendant that he was only a col- 
lector for J. Plaintiff had a dav to answer, and 
by his affidavit in reply, stated that he was a 
holder for value, and not a collector, but did not 
notice the other statements in the defendant's 
affidavit. The Court refused provisional sen- 
tence, costs to be costs in the cause. Per 
Hardzno, G. J., and Connor, J. : It would be an 
objectionable precedent to allow plaintiff to 
amend his affidavit. Phillips, J., would have 
preferred this course, the plaintiff paying the 
costs of the day. Inman v. Hotrard,— 4th Sep- 
tember, 1866. 

Where ft provisional case has stood over for 
answering affidavits, the defendant may not use 
further affidavits. Natal Bank v. De Kock, — 
1871, 68. 

Bmninoiii mait show Title.]— Application 
for provisional sentence on a note by defendant 
in favour of B. or order. The summons was by 
M. as agent for B., there was no endorsement by 
B., the defendant was served, but did not appear. 
The Court objected that there was no title to sue, 
shown in M. ; and the case stood over for pro- 
duction of B.'s power of attorney to M. Macfar- 
lane v. Friday,— Qih January, 1863. 

Bnmmoiii — M iideieriptloii.] — On applica- 
tion for provisional sentence, it was objected 
on behalf of one of the defendants that in the 
summons served on him, while the plaintiff's 
name was Charles Hambridge, the debt was said 
to be due to said Charles Stambridge. The 
Court (Phillips, J., dissenting) dismissed the 
summons against this defendant with costs. 
Hambridge v. Rogen, — November 1st, 1860. 

Senrice of Snmmoni.]— (See also Pbacticb). 
The defendant being absent in England, and a 
provisional summons having been served on his 
supposed affent in Natal : — Held, that the case 
should stand over for proof of the agent's authority. 
Natal Land and Colonisation Company v. Middle- 
brook^— 1Q70, 98. 

Provisional sentence refused, where summons 
had been served on an agent holding a general 
power of attomev miuited nine years prior to 
action, under whicn the agent had ceased to 
act unless specially instructed. Leave, however, 
granted to sue defendant by edict. !&.,— 103. 

lUiierate Defendant.]— Application for pro- 
visional sentence against the maker and payee. 
The maker had signed by his mark only. The 
Sheriff's certificate of service made no mention of 
the documents having been read to him. The 
Covt (Philups, J.| abeent) after enquiry by 



CoNKOR, J., as to the practice in such cases, 
granted provisional sentence. Van Amsterdam 
V. Con^Min^,— 29th November, 1862. 

Requisites of Sommoni — Pavment on 
Acoount.] — A provisional summons should show 
a payment made on acoount and the date when 
made, in order that the Court may be in a 
position to fix the date from which interest has 
to be calculated. No costs awarded (Hardeno, 
C.J., diifsentiente) where this rule liad not been 
observed. Natal Bank v. De Koek,—lS71, 68. 

Yariance Between Summons and Annexnre.] 

— Where the summons claimed £21 7s. 3d. on a 
cheque, a correct copy of which was annexed and 
appeared to be for £21 17s. 3d. :— Held, that the 
variance was not fatal to provision. Green v. 
fTood,— Phip. 22. 

Senrice of Documents.] — Provisional sentence 
will be refused when no copy of the documents 
on which the claim is founded are served on 
defendant. CundiU Bros. v. Bond, — 10th 
January, 1865. 

Lost Document.] — Provisional sentence can- 
not be given in the absence of the document sued 
upon. WHUanut v. Victoria Club,— 1067, 262. 

Minor Defendant.] — Qu<Ere: Whether a minor 
can be sued in a provisional case even if the 
liquid document be signed by a guardian, except 
on proof of the facts including the minor's 
possession of the consideration. Shepttone v. 
i^eti,— 1869, 41. 

A case in which tiie minori^ of the defendant 
is set up is not one for provision. Londoti and 
South African Bank v. Cooke,— 1810, 1. 

Partnership or Partner's DehtA—Semble, a 
partner may not be sued provisionally for a debt 
of the firm, as the fact of the partnership is a 
matter requiring proof. Beningfield ^ Son v. 
Hooper,— IS70, 40, 41. 

Re-hearing— Mistake as to Nature of Sum- 
mons.] — Provisional sentence set aside by consent 
and the case ordered to be re-heard provisionally, 
with liberty to file answering affidavits, where it 
appeared that the summons had been left with 
the wife of defendant (a native) with a message 
that he was to call on a certain person named, 
and that the defendant had been informed by 
such person that the sunmions was only a demand 
so pay within a specified time. Labuschagne v. 
Barnabas,— 1871, 190. 

Defence of Prescription.]— Provisional sen- 
tence refused, where the defence of prescription 
had been set up and was only partially answered. 
London and South African Bank v. Wainwright, — 
1872, 118, 124. 

Payment of Amount.]— A sununons for pro- 
visional sentence was issued on 21st DeoemW, 
1863, for 5th Janus^, 1864, The defendant, E., 
lived in Newcastle district, and the sunmions was 
only served on him on the 4th January. On the 
5th January, the summons not liaving been re- 
turned to the Sheriff, the Court granted an ezteo* 
slon of the return dagr till the aOthJanoaiy. K.*! 
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wife being in Pietermaritzborg on the 24th De- 
eember paid the amount to B., not the attorney 
for the plaintiff, and B. sent the amount to the 
pl&intifr,, who acknowledged in writing to B. the 
receipt, and made no demand for costs. The ex- 
tended summons was not served on K., and the 
owe coming on on the 26th, and tibe Gourt being 
informed ot the payment on the 24th, the sum- 
mons was dismissed. Brown v. Kershaw^ — Janu- 
ary 36th, 1864. 



I inolnding niiqaid Claimi.]— Plain- 
tiff sued on a promissory note and the sununons 
also contained an illiquid claim for balance of 
aooount, on grounds to be stated in the declara- 
tion. Hbld:— That the plaintiff could obtain 
provisional sentence on the promissory note, and 
eoold proceed with the case as regards the balance 
of account, there being no objection to comprising 
both claima in one summons. Young v. Oahe$^ — 
L,197. 

BeeiiritT de Rettitaendo.1— Application for 
provisional sentence on an edictal citation on a 
mortgage bond, with a prayer that the mortgaged 
prop^ty should be declared executable: and oxAet 
made accordingly. Per Gonnob, J. : If the prac- 
tioe in provisional cases be not to require security 
de restituendo to be given unless the defendant 
demands it, the C!ourt ought here to direct that 
security be given. Per Harding, C.J. : The Sheriff 
ooght not by law to hand over to the plaintiff the 
proceeds of execution in any provisional case, un- 
less such security be given, or the defendant 
waives it. Buchanan v. Watsant — 8rd November, 
1863. 

CoonteFoUim for Damages.!— Plaintiffs, as 
holders of a promissory note mside by defendant 
and endorsed by the payee in blank, sued provi- 
sionally for the balance due on the note. The 
defence was that the note had been given by de- 
fendant as the purchase price of oxen bought 
from the payee, which oxen had been seized by 
the plaintiffs without defendant's authority, as 
security against the bill, in dealing with the 
endorser's insolvent estate, for which act the de- 
fendant had a claim against the plaintiffs for 
damages : — Hslo, that there was nothing to pre- 
vent provisional sentence going for the balance 
doe. The defendant might if so advised, apply 
thereafter for stay of execution on the grounds 
set forth in his defence. Standard Bank v. Rosst 
-XL. 13. 

Auignment of Defendant*! Eitate.1— Appli- 
caMon for provisional sentence by indorsee of 
note against firm, P. & W., first endorsers and 
payees of the note. The note was dated May 7th, 
1862, and was due on 15th September, 1862. By 
an agreement, dated 30th June, 1862, all P. & 
W.'s property was, in consideration of the release, 
thereby agreed to be assigned to trustees for credi- 
tors for demands specified in Schedule A. Provi- 
sional sentence was opposed on the ground that 
the plaintiff had acceded to the agreement of 30th 
June, 1862; but Schedule A#was not produced, 
and on behalf of the plaintiff it was argued that 
at the date of the assignment he had no claim on 
the note against P. and W., and it was not in- 
cluded in we release, and the note was then in 
the hands of third parties, who had obtained pay- 
iMDi tcom plalntifl after the note beoame aae« 



The Court granted provisional sentence. Per 
Connor, J. : The presumption on the note itself 
was that it was not included in Schedule A. as a 
debt due to the plaintiff, and that presumption 
was not rebutted by the production of the Sche- 
dule. WiiUer v. Player, — 4th November, 1862. 

When ProTiBion not Applioable.]— Obtain- 
ing judgment by provisional sentence is an excep- 
tional proceeding, and, though useful where there 
is no dispute prima facie, is not applicable where 
there is a serious question to be tried. Skeen v. 
Granger,— UI. (July) 35. 

Iniolvenoy of Judgment Debtor.— Bee Insol- 

VENOT. 

Transactions InTolvhi^ Third Parties.]— 

Plaintiff sued A. on a pronussory note for £900, 
the balance of a mort^e bond for £1200, due to 
plaintiff, for which the note had been given by 
defendant's son. The defence was that the en- 
dorsement was made only for the purpose of 
rendering the note negotiable, without intending 
to assume liability until the mortgaged property 
had been first charged. Held : That the case was 
not one for provisional sentence, third parties 
being concerned; and the note being connected 
with a previous transaction several years before. 
Escombe v. Hartley, —YUI,, 181. 



II. On Bill or Ezchanob, &o. 

1. BiU or NoU, 

Noting and Other Expenses.]— (See also Bill 
OF ExcHANQE, &c^ Application for provisional 
sentence against P., as maker of a foreign bill of 
exchange protested for non-acceptance and non- 
payment. The summons claims interest at 20 
per cent, as per agreement and expenses, and 
allowed certain deductions as shewn in a schedule. 
The deductions consisted partly of money pay- 
ments and partly of the value of goods, for which 
the bill was given, but which were not delivered. 
Provisional sentence was opposed on the ffround 
that no agreement for the interest was made, and 
that the claim was in other respects illegal as in 
reference to certain of the expenses and the goods 
not delivered. The Court refused provisional 
sentence. Russell v. Parry, — January 80th, 
1864. 

Application, at the suit of a Bank, for provi- 
sional sentence on a promissory note against the 
maker and several endorsers, for tiie amount of 
the note and 10s. noting expenses — this latter 
charge being supported by an affidavit that a 
notice was posted at the Bank, that the Bank's 
attorney's noting expenses would be charged. 
The Court refused provisional sentence for the 
noting expenses, the right to them depending 
upon an alleged implied contract of an illegsl 
nature, Hartley v. Chiappini, — May 19th, 1864. 

Costs on provisional sentence on a foreign pro- 
missory note include ihe charges of protest, but 
the expenses and charges of exchange, re-exchange 
and conmiission are not recoverable proviaionaUj. 
WUk€lmy.BirkeU,^mi,^l, * 
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CoeiB of protest or noting should be regarded 
as a matter of taxation. Provisional sentence does 
not include costs of exchange or re-exchange, 
there being nothing liquid in such a claim. 
Standard Bank v. O'Dofwi,— H., 61. 

Noting expenses are, if anything, costs, and 
should not be speciallj claimed In a provisional 
summons on a promissory note. Murray y. 
H(wett,— VI., 245. 

Application for provisional sentence on a pro- 
missory note, and a sum for conmiission and 
charges. The amount of ihe note had been 
tendered before the service of the summons, and 
it was ready to be paid now, but it was now re- 
fused to be accepted alone. The Court saying 
that the commission and charges were not a sub- 
ject for provisional sentence, refused the same 
with eoets, Ashton v. MoodUt — (J3.) November 
8rd, 1864. 

Holder of Old Bill.1~Application for pro- 
visional sentence on a bill of exchange dated 4th 
April, 1860, drawn by L. on P. to L.'s order, 
payable six months after date, accepted by P. and 
endorsed by L. Provisional sentence was opposed 
on an affidavit by P. tiiat L. undertook not to 
neffotiate the bill, and that the plaintiff got the 
bill long after it was due, and without considera- 
tion. The plaintiff had a day to answer this 
affidavit; but the affidavit in reply did not 
controvert these statements, furtiier than that 
when the bill in March, 1866, was presented to 
P., he said he would pay in twelve months. The 
Court (Phillips, J., absent), partly from the 
oiroomstancas, and partly from the age of the 
bilif refused provisioncJ sentence. The costs to 
be costs in the cause. Macleroy v. PhilUpt,— 
Ist August, 1866. 

l^ftott — ProdvctloBi uid Serrlce.] — A 

foreign tdU of exchange, drawn by S. in favour of 
L., and addressed to B., was protested for non- 
acceptance. In an action against the drawer and 
endorser, provisional sentence was applied for 
on a summons whi^ did not specify any part 
(whether first, dto., of exchange), while the 

grotest was in respect of the first. On the first 
earing, the ease was ordered to stand till a 
subsequent day, and in the meantime the plaintiff 
received by post the first of exchange and protest 
for non-payment, and served copies of these 
documents on the defendant's attorney. The 
Court granted provisional sentence. Macleroy v. 
^fcom&0,--81st July, 1862. 

Bill of exchange drawn here by W. (the 
defendant) on C* i Co., in London, in favour of 
plaintiff's order. The summons alleged the dis- 
nonour of the bill, but no protest was produced 
in Court. The Court refused provisional sentence 
against W. Buck v. Watts,— 2nd November, 
1862. 

Application for provisional sentence on a foreign 
bill of exchange aishonoured on presentation, but 
no protest produced, but in lieu tnereof there was 
produced a written statement by the defendant 
(the drawer) acknowledging non-payment of the 
bin. The Court granted provisional sentenoe. 
Buck Y. fratti,~18th January, 1868. 



Want of Title.]— Bill of exchange drawn by 
A. in favour of B. A Co. on and accepted by C, 
and specially endorsed by B. and Co. to Union 
Bank, and likewise by Union Bank to Natal Bank 
or order. D. describing himself as manager of 
a branch of the Natal Bank, but not suing in 
that capacity, applied for provisional sentenoe 
against C, vmo did not appear. Held, that C, 
not having the endorsement of the Natal Bank, 
was not entitled to provisional sentence. Brick- 
hiU V. Joc^tm,— May 29th, 1860. 

Preiampiion of Trae Endonemeat.] — 

Application for provisional sentence on a promis- 
sory note by the holder against the maker. The 
note was endorsed in blank, thus, ** p. pro. J.B, 
(the payee), ;H.J." There was no document to 
show that H.J, had power thus to sign for J.B. ; 
the defendant bad been duly served, and did not 
appear. The Court (Phillips, J., dissenting) 
granted provisional sentence. Per Connob, J.: 
It is the practice of this Court to take a written 
endorsement as true. Per Phillips, J.: To 
assume the authority of H.J. without any proof 
of it would be to destroy the safety of parties 
specially named in such securities. Dickintim v. 
Green,— 80th March, 1861. 

Endorser ^q.^.*^— An endorsement by an 
agent *' q.q." reqmres such an explanation as to 
destroy the liquidity of the document and to 
prevent provisional sentenoe being given against 
such endorser. Behrens v. Ferreira, — Phip., 6. 

Promissory note made by L. in favour of F., 
or order, and endorsed by J., q.q. F. Provisional 
sentence affiled for against L. and F., they had 
been both served, but did not appear. Providooal 
sentenoe granted 8|gain8t L. ; but as the Court, 
following the decision in Behrem v* Ferreira 
(iupra) would have refused provisional sentenoe 
against F., the case was, as to F., allowed to 
stand over for production of his power of attorney 
to J,— Allison V. Lund d: Few, 16th May 186L 
On production of the power, the Court ordered 
provisional sentence against F. Per Connob, J. : 
Striotiy to warrant provisional sentenoe, F. ought 
to have had notice that the power of attorney 
would be used. I6.,~ 28rd May 1861. 

Same case as Bresler v. TurnbuU, infra, save 
tiiat the note was also endorsed by the Secoretaiy 
of the Company as such, but not q.q., B. The 
Court (Connob, J., dissenting) granted provisional 
sentence. Per Habdino, C.J. : Bresler v. TwmbuU, 
infra, was wrongly decided. Per Connob, J.: 
Provisional sentence ought to be refused when 
the affidavits on behalf of the defendant show 
that any material point in the case whatever in 
law or fact is doubtful. Per Gallwbt, Acting J. : 
The endorsement by the Secretary distinguished 
this case from Bresler v. TumbuU, and overcame 
any fraud in the making of the note. Allison v. 
TunOmU,— March 31st, 1860. 

Same case as above, save the holder sued the 
Company in their own capacity also. The 
affidavit in their defence was that the Company 
did not authorise their Secretary to endorse that 
note. It was stated that the decision in this case 
would be allowed to rule in several other like 
cases sAainst the Company. Provisional sentenoe 
granted, the affidavit not oenyin^ and ttMnton 
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impliedly admitting that the Secretary in that 
capacity was in the habit of endorsing notes with 
the permission of and to bind the Company. 
AlUion V. TurtibuU—MAy 17th, 1860. 

MakeF ** ^i-^l/Ti — The Fire Company were 
igents for B. Their Secretary signed as such a 
promissory note q.q. B. The holder sued the 
Compajiy in their capacity as agents for B. An 
affidavit was put in, made by a Director of the 
Company, that their Secretary had no authority 
to sign any notes for the Company as agents for 
B., or any other person. Held, Uiat provisional 
sentence should be refused. Bresler v. TunibuU, 
March 8, 1860. 

Applioation for provisional sentence on a note 
signed " J. C. q.q. C. G.*' The summons was by 
the holder against J. C, in his capacity of agent 
of C. G., and against C. G. The certificate of 
service was that it was made at the residence of 
J. C, and at the last-known place of abode of 
'CO, There was nothing to show that J. C. bad 
authority to sign for C. G. The Court (Connor, 
J., dissenting) granted provisional sentence 
against J. C, in his capacity as agent for H. G. 
Per Connor, J. : There being no service on C. G., 
he could not be considered to admit that J. C. 
was his agent, and the judgment of the Court 
would affect his property alone. Per Phillips, 
J. : The execution against property of C. G. would 
be at the peril of the Sheriff if J.C. were not 
agent of C.G. Dickimon v. CoVbome^ — 30th 
March, 1861. 

Interest.] — Application for provisional sentence 
by payee of note, dated 2nd April, 1B60, payable 
on demand, with a note at foot, ** at the U. Bank 
of liondon.*' The defendant was the maker. 
The summons did not state any demand, and 
claimed interest from the date of the note, the 
defendant did not appear ; a protest was produced 
in Court in respect of a demand at the U. Bank 
on a clerk there on 5th June, 1861. The Court 
granted provisional sentence for the amount 
without interest. Per Hardino, CJ. : Interest 
at the rate in this Colony, 6 per cent, ought to be 
given from 5th June, 1861. Per Connor, J.: 
The note being payable only on demand, and no 
demand being stated in the summons, interest 
could only be given from the time of service of 
the summons. PraLLiPs, J., concurred with 
Harding, C.J., as to the time from which interest 
should be computed, but was of opinion that the 
rate of interest should be 4 per cent., as the 
contract was in England. Connor, J., declining 
to concur with either Hardino, C.J., or Phillips, 
J., as to the rate of interest, on the ground that 
the right to interest could only arise from con- 
tract, and must be regulated by the lex loci 
eontracUUy ajid there was no evidence before the 
Court what the English rate of interest was ; the 
plaintiff did not press for any interest. Yeainan v. 
Finlaywn, — 4th November, 1862. 

Requiaites of Summons and Leave to 
Amend.] — Application for provisional sentence 
on a promissory note ; the summons stated that 
the defendant owed the plaintiff a sum of money 
on foot of a promissory note, dated, dc, and 
signed by the defendant, without saying in whose 
favour it was made. The Court refused pro- 
Tl^n(4 sen^enoe, giving leave to ^mend the 



Bommons and extending the return day. Ccia 
V. Sfti(^W,— 1st May, 1863. 

The summons was on behalf of W. H., trading 
as H. (& Co. The note was in favour of H. & 
Co., and it was endorsed by H. & Co. in blank. 
The summons stated the note to be due to H. <& 
Co., but prayed payment to H. as legal holder. 
The defendant did not appear. The Court 
(Hardino, C.J., absent) granted provisional sen- 
tence. Hartley v. r«yZw,— 28th March, 1861. 

Promissory note signed "J. J. Potgieter," 
made in favour of J. M., and endorsed by F. P. 
J. M. applied for provisional sentence against the 
maker and F. P., suing the latter as endorser. 
F. P. made an affidavit that the name of the 
maker who had been sued and served as Jury 
Jurgans Potgieter, was Johannes Jurgans Pot- 
gieter, and that he, F. P., had never received 
any notice of the non-payment of the note until 
the summons was served on him ; for the plain- 
tiff, it was insisted that the maker was generally 
known by the name Jury, &c. The Court 
(Harding, C.J., dissenting) gave provisional sen- 
tence against Jui-y Jurgens Potgieter, and would 
have given the plaintiff a day for meeting F. P.'s 
denial of notice, but that his (plaintiff's] counsel 
preferred that the summons should be oismissed 
as to F. P., which it was, with costs. Per 
Phillips, J. : Provisional sentence might have 
been given against •• J. J. Potgieter." Moodie v. 
PotgieUr,—'^\h May, 1861. 

Application for provisional sentence by C, the 
payee, against Mrs. William W., as maker of the 
note, assisted by her husband, W. W. The note 
was signed by W. W. " p. pro M. A. J. W.»' 
Counsel for Mrs. W. opposed the application, 
only on the ground that, in 1864, C. incurred a 
large debt which was still due. The Court 
granted provisional sentence, but directed the 
summons to be amended by substituting the 
initials *' M. A. J. for Mrs. Williams." Cope v. 
rood,— May 17th, 1864. 

Application for provisional sentence on a pro- 
missory note, at the suit of an endorser, was 
opposed on the ground that, though the endorse- 
ments were stated in the summons, there was no 
reference to them in the usual form and in the 
copy endorsed on the summons. The Court, on 
the authority of Wolhuter v. Van Hollings 
(Menzies, 116) refused provisional sentence with- 
out costs, and extended the return day of the 
summons. Few v. , May 81st, 18(54, 

This was an application for provisional sen- 
tence against a native, K., on a note purporting 
to be signed by his mark, and witnessed. K. 
appeared in Court, but could not speak English. 
Per H.uiDiNo, C.J. : The interpreter of the Court 
is bound to interpret for the Court whenever the 
Court requires, and the Court ought now to 
require it. Mr. Walker, then acting for defend- 
ant, objected that no translation of the summons 
had been served under Rule 14, 1846. Per 
curiam : The rule does not provide that either a 
copy or a translation is what is required. The 
defendant's signature was then denied, and a 
day was given to the plaintiff to prove it. Short 
V. KUias.—Ua-ch 1st, 1864, 
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Application for provisional sentence on a note 
in the Dutch language without any regular trans- 
lation. The Court (Connor, J., dissenting) 
ordered provisional sentence on the original note 
without any translation being entered with the 
Registrar. Vaji Amsterdam v. Taylor^ — Slst 
July, 1862. 

The summons in an application for provisional 
sentence against the maker and payee o{ a 
promissory note stated, by mistake, that the note 
was endorsed by the maker instead of the payee. 
The Court extended the return day of the sum- 
mons, with liberty to amend. Chapman v. 
-BottmW,— November Srd, 1864. 

Application for provisional sentence against 
two persons, the maker and payee. It was 
objected to because the word " they " was omitted 
in the sentence " which they owe." The Court, 
intimating that the objection was purely technical, 
extended the return day of the summons, giving 
liberty to amend it, and gave no costs. Boss v. 
JBaMod,— November Srd, 1864. 

Provisional sentence will be. refused when no 
copy of the documents on whicli the elaim is 
founded are served on defendant. A writ of 
attachment against the goods of defendant, who 
was leaving the Colony, contained also a pro- 
visional summons for payment of certain promis- 
sory notes. No copies of these notes were attached 
to the writ or summons. Upon application for 
the dissolution of the writ of attachment, and 
defence to the provisional case, on the grounds of 
no copies of the notes being attached ; the Court, 
consisting of Phillips, J., and Meller, J., 
declined to dissolve the writ, but refused pro- 
visional sentence on the promissory notes, allow- 
ing plaintifEs, however, to amend the summons 
by attaching the copies of the notes referred to. 
CundiU Bros. v. Bond^—JejixxBxy lOih, 1865. 

Application for provisional sentence against C, 
on an endorsement of the note thus — '* D. g.g.C." 
The summons only calling on G. in the usual 
form to acknowledge or deny his handwriting or 
signature, the application was not opposed. The 
Court refused provisional sentence, but extended 
the return day of the summons, and gave leave 
to amend it by adding the usual clause in such 
cases as to aclmowledging or denying the authority 
of D. to endorse for him, C. The case was 
removed to the Circuit Court. The order for 

removal to be served. v. May 

8l8t, 1864. 

Penalty Note.]— A promissory note given as a 
penalty by way of unliquidated damages in the 
event of failure to carry out an agreement for 
flotation of a company, is not proper for pro- 
visional judgment, as evidence of damage is 
necessary. Leniioxton Colliery Co, v. Merrick 
and otherft.—Xll., 141. 

Conflict of EYidence— Qneiiion of Fact.]— 

Plaintiff sued on two promissory notes given for 
two pairs of ostriches. It appeared that the 
ostri^es had been sold as breeding birds, and 
the defence was that those actually delivered 
proved not to be breeding birds : — Held, that the 
case was iiot one for provisional sentence. 
Fmby v. i^itcW*,— m. (September), 18. 



Plaintiff sued on a promissory note for the 
price of a sporting dog. The defendant denied 
that the dog was as represented, he being useless 
for sporting purposes. Provisional sentence 
refused. Popham v. Scott,— HI, (November, 
1881), 20. 

Where plaintiff had been sued on very old 
notes, and an arrangement had been come to by 
which a number of facts were brought into 
existence, all of which might go to sweep away 
the claim : — Held, that the liquidity of the notes 
had been destroyed, and that the case was not 
one for provision, inasmuch as it depended on a 
matter of fact — whether there was anything due 
on the notes or not. Natal Bank v. Agar,— 
1871, 74, 75. 

Provisional sentence refused against the maker 
and endorser of a note, the consideration being 
denied, payment being due on a contingency in- 
volving complicated trade transactions, and there 
being no proof of presentment or notice of dis- 
honour. Dada Sf Co. v. Mahonied and another, 
—XI., 169. 

Provisional sentence granted on a promissory 
note representing an advance made to enable 
defendant to carry out certain resolutions of a 
syndicate of which both he and a partner of the 
plaintiff's firm were members, there being, how- 
ever, a conflict of evidence as to the transactions 
of the parties with the syndicate and with each 
other. Baw <& Co v. Howe, — XII., 57. 

Application for provisional sentence on a note 
drawn by Y. in favour of W. or order, and en- 
dorsed by W. and A. All these parties had been 
sued by the holder and before the hearing he had 
been paid, and A. now sued W. (Y. being insol- 
vent). W. by his affidavit stated that A. had in 
consideration of 2^ per cent, agreed to guarantee 
him from loss on the note: that he (W.) in the 
above suit paid B. the attorney of the holder, and 
that A. thereupon paid B. as his (W.*s) attorn^ 
the amount. A. hsbd a day to reply to the affi 
davit, and he then bv his affidavit denied the 
guarantee; but said that W. had given lum 2) 
per cent, to take two notes of Y. endorsed bv W. 
for £100 and £75 respectively and gave his (A,*sj 
notes to W. instead, that he had done so and 
these last notes were paid ; that the £75 had been 
paid and the £100 note renewed at W.*s request 
by the note now sued on, and as to the payment 
in the above suit, that he (A.) had paid B. as the 
attorney of the holder, and not of W. ; and that if 
he had Known W. had paid, he would not have 
done so. The notes from A. to W. were not pro- 
duced by A. The Court (Phillips, J., absent) in 
this conflict refused provisional sentence, costs to 
be costs in the principal case. Atkinson v. Wiir 
Wfw,— 30th May, 1863. 

Note with Scrip Attached.]— A promissory 
note purporting on the face of it to be given for 
certain shares attached "for value received" is a 
document proper for provisional sentence. Hui- 
ston d: Smith v. Henochsberg, — X., 63. 

Fraud and Duress.]— Provisional sentence re- 
fused on a promissory note where the defendant 
averred that the note had been obtained by mis- 
representation and pressuroi the facts beingi 
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moreover, in dispute. Where the defence in- 
▼olvee a charge of fraud, plaintiff may be allowed 
to pat in answering affidavits, on provisional 
sentence being refused. Wilsoii db Co. v. Van 
liooy«»,— Vn., 117. 

Conftued Endonementi.] —A promissory note 
drawn in favour of K. was signed p. pro B. by the 
Secretary of the F. Co., and then indorsed in 
blank by K., and then by the Secretary of the 
Company. The ^F. Co. (by a new Secretary) as 
holders sued K. on this note. On application for 

Srorisional sentence, it was objected on behalf of 
[. that on the doctrine of debts being extinguished 
by confusion, the F. Co., who had signed the note 
p. pro., could not sue K. The Court -held other- 
wise, and granted provisional sentence. Turn- 
InM V. iCafete,— July 31, 1860. 

Endorser out of Order.]— ^^^^ Court will not 
grant provisional sentence against an endorser 
prior to the drawee who is suing*. Shortt v. 
AfcDonaW,— Phip. 6. 

Note in favour of W. by P. On the back of 
the note was the name of M., and below it the 
names of W. and of others appeared as endorsers. 
W. applied for provisional sentence against P. 
and M., and neither appeared. After the Court 
had ordered provisional sentence, its attention 
was called to this, as it appeared to be a case of 
the payee of the noto suing an endorser ; but as 
from the position of M.'s name, M. appeared to 
be rather a surety than endorser ; and he did not 
appear to oppose, the order was not altered. 
WUliams v. Poiwtt,— 3rd March, 1863. 

The fact that an endorsement precedes, in 
position, another endorsement made at an earlier 
time, is a ground for refusing provisional sentence. 
Bamet v. Dunne , — VIII., 1. 

Note Given Pending Arbitration.]— Where 
the Court had refused to make an award a Bule 
of Court, on the ground of want of finality : — 
Hkld, tliat provisional judgment could not be 
granted upon promissory notes given as part of 
ihe mattors included in such award. Greetfiam's 
Trustee v. Edmonstone,—Phip. 18, 21. 

Agreement to Give Time and Novation.]— 

(See also Bill or Exchange, &c.) Provisional 
sentence against an endorser refused, where it 
appeared that time had been given to the maker 
without consulting the defendant. Commercial 
and Agricultural Bank v. Hammeyer, — 1867, 302, 
806. 

A promissory note is liquid evidence that the 
amount is due. Where the defendant did not 
deny that he was the maker : — Held, that pro- 
visional sentence should be granted, the defence 
that the bill had been consolidated in an account 
current the balance of which should have been 
sued for, not being sufficient. Colonial Bank v. 
Buchanan,— imi, 252, 253. 

The identity of promissory notes sued on with 
notes alleged to be accommodation notes and 
with notes referred to in an agreement to give 
time, are questions to which the purposes of a 
provisional action are not applicable. Provi- 
sional judgment oannot be given where a 



promissory note, though at one time a perfectly 
liquid document, has become amalgamated with 
other transactions. When other evidence than 
the note itself is necessary, provision is refused. 
London and South Ajncan Bank v. Behrens, — 
1869. 9. 

The defence to a suit against the makers of a 
promissory note was that the bill, being for part 
payment of land bought by defendants from A., 
the payee, was secured by a mortgage held by 
plaintiffs, the latter having arranged with A. not 
to sue defendants as long as A. should pay 
interest. It was claimed tliat defendants had 
thus relinquished all right to the land purchased 
from A., foregoing part payment. The facts 
were, however, in dispute. Held : — That the 
case was not one for provisional sentence, the 
question arising whether plaintiffs had not 
allowed a novation of the defendant's debt in 
favour of A. Natal Bank v. Flett Sc Marwick^ — 
1867, 181. 

Application for provisional sentence by R., the 
holder of a promissory note, against C, the 
maker, and K., the indorser. K. objected that a 
summons had been issued against him and C. 
more than a year previously, and that that action 
had been settled behind his back, and the plain- 
tiff's attorney was paid his costs ; and that the 
plaintiff had not, since that, demanded payment 
from him until this summons. In reply it was 
stated that the only settlement was delaying to 
sue, and that the note had been often mentioned 
to K. in the interval. Counsel for K. objected 
that time having been given to C, K. was dis- 
charged. The Court (Connor, J., not concur- 
ring) granted provisional sentence. Per Harding, 
C.J. : The question whether time had been given 
or not was not to be decided on affidavits. Per 
Connor, J. : There being a serious question of 
law and conflict in the affidavits, were reasons 
why provisional sentence should be refused. Raw 
V. Caiiny,— 7th July, 1863. 

Provisional judgment refused on a promissory 
note, it appearing that it had been given on the 
express understanding that it should not be dis- 
counted until security had been given, which had 
not been done. Zeederberg v. Colling^ — IX , 68. 

Provisional sentence refused against endorser 
where time had been given to the maker without 
consulting the defendant. Commercial and Agri- 
cultural Bank v. Hammeyer.—imi, 302, 306. 

Note Collateral to Bond.]— A provisional 
summons proceeded on certain promissory notes 
due in terms of a mortgage bond to which they 
were collateral. Held : — That the notes not 
being misdcscribed in the summons, there was 
nothing calculated to mislead the parties. Pro- 
visional judgment therefore granted. Natal 
Land and Colonization Co. v. Harrison, — 1870, 
97. 

Note as Continuing Security.] — Where it ap- 
peared that the plaintiffs had received various 
securities on account of the debt, and that the 
bills sued on were renewals effected for the pur- 
pose of keeping up a continuing trust with respect 
to realising the security which was being applied 
by degrees to payment of defendant's debts: — 



Digitized by VjOOQiC 



647 



PROVISIONAL SENTENCE. 



648 



Held (Habdino, C.J., dUsentiente), That this was 
not a case for provision. Standard Bank v. 
Dickinson ^ Co.,— 1869, 85, 98. 

Condition for Payment of Eamin^i for 
Security.] — Upon application for provisional 
sentence on promissory notes secured by bond, 
one of the conditions of which was for payment 
of earnings, accruing from working the mortgage 
security, in reduction of the promissory notes. 
Held : — That the promissory notes, being affected 
by the illiquidity of the arrangement, were not 
liquid documents. Natal Bank y. Agar^ — 1871, 
74, 76. 

Failure to Realise Security.]— The defence 
that the holder of a promissory note had failed 
to realise shares deposited with him as collateral 
security is not sufficient to stay provisional sen- 
tence. Colonial Bank v. fFtZWiwon,— 1867, 278. 

Want of due Execution.]— Application for 
provisional sentence on a promissory note pur- 
porting to be signed with the mark of the 
defendant, and this mark to be witnessed by J. 
The application was opposed on an affidavit of 
defendant that he had never signed the note, and 
that the note had been signed by an endorser 
who had been told that the defendant had not 
signed it. J. was called by plaintiff to prove 
that the defendant had signed the note, but he 
said he could not swear to that. There was also 
an affidavit of F., agent for the plaintiff, that 
after the note was due, defendant only contested 
the amount due by him and not his signature, 
the note being before them at the time of the 
conversation. The Court refused provisional 
sentence, costs to be costs in the cause. Finson 
V. Goza,— November 29th, 1864. 

Provisional sentence refused, where defendant 
disputed liability and a question was raised as to 
the due execution of the note sued on. Ling v. 
Makwata and anot^ter,- 1869, 214. 

Speoial Endor8ement.]~ApplicatlQn for pro- 
visional sentence on a promissory note against 
the maker. The note had been endorsed by the 
payee to P. specially, and there had been a 
general endorsement by P., but that was struck 
out. CoNNOB, J., observing that the note showed 
a want of title in the plaintiff, as there was no 
endorsement by P. ; it was answered by counsel 
that the plaintiff might have struck out the 
special endorsement, and then he would have 
had title as payee ; and the Court (Phillips, J., 
absent) aocedmg to this, granted proyisional 
sentence. Dickinson y. Mu7ideU, — 29th Novem- 
ber, 1862. 

Provisional sentence on a note at the suit of 
an endorsee against the maker, was opposed on 
the ground inter alia that an endorsee of a note 
has no title without a special assignment to him. 
Per curiam : The custom of trade has established 
the contrary in reference to notes payable to 
order. WiUiams v. Tatham,—3Td March, 1863. 

A promissory note bearing a special endorse- 
ment to the effect that it had been given as 
security for a balance of account which might be 
due at mator^y; if no balance due, then the 
note to be oanoeUed— is npt a liquid document 



capable of being sued on provisionally. Eaecmbe, 
Gladstom Sf Co, v. Crotrd^-,— 1870, 46, 47. 

Mere possession of a note does not oonstitnte 
plaintiffs the legal holders so as to obtain provi- 
sional sentence, where the last endorsement is a 
special one in favour of some other person. 
Cowey db Son v. H'iZion,— VI., 129. 

Endorsement as surety in soUdum and co- 
principal debtors imposes liability in those capa- 
cities. Cooke dt Co. v. Statham i O^Flaherty^ — 
X., 76. 

Settled Accounts.]— A claim on promissory 
notes, passed between parties who nad since 
closed accounts and made a settlement purport- 
ing to be final, is not a case for provisional 
sentence. Ballance v. Goodliffe Sf Milne^ — I., 68. 

Purchase of Note.] — Note in favour of Z. or 
order. Z. had since become insolvent, and F. 
and H. were appointed his trustees ; certificate by 
F. of sale of the note to W. the plaintiff ; on this 
certificate being signed by H. also, the Court 
ordered provisional sentence. WoUiuUr v. Gimw^^ 
—3rd March, 1863. 

Provisional sentence refused against an en- 
dorser, from whom the plaintiff had purchased 
the bill for less than its face value, taking all 
risks of non-payment by the maker. King v. 
Miller,—!., 128. 

Complication of Matter a Ground for 
Reftising ProTision.]— Plaintiff sued for pro- 
visional sentence on a promissory note given by 
defendant in connection with an agreement of 
lease, in respect of which an interdict had been 
obtained. Defendant on this ground averred 
failure of the consideration for which the note 
was given. It was also aU^^ tliat the endorsee 
of the note had acted as plaintiff's agent. Held : 
— That the matter was too oomplioated and 
difficult, and involved too much hardship, for 
a provisional sentence. Skeen v. Qranger,—1IL 
(July) 35. 

Transfer of land being delayed, owing to the 
loss of an ante-nuptial contract, the seller gave 
the purchaser a promissory note at one month, 
for the amount of the purchase price already 
paid, as a refund, with the condition that if 
transfer were given within one month, the note 
should be returned. Transfer was not so given, 
and the purchaser now sued on the note. It 
appeared, however, that the contract had been 
found, and that notice of the finding had been 
given to plaintiff within the month. Held: — 
That transfer ought not to be refused, but that, 
as facts not shown by the documents were in- 
volved, provisional sentence could not be granted. 
Crosby v. Wright's Curator.— VHI., 2. 

Plaintiffs sued on a promissory note given in 
pursuance of an agreement under which Uieyhad 
advanced money to defendants upon the securi^ 
of certain scrip, the consideration being a com- 
mission and half the profits resulting from the 
sale, with an indemnity, under further security, 
against loss. It appeared, however, that the 
agreement had been made with J. B. A Co., while 
the note was in fi^VQur of QjJifii ^ C9* PiEU>;^ 



Digitized by VjOOQIC 



649 



PEOVISIONAL SENTENCE. 



050 



That the oomplioated nature of the case, the 
largeness of the amount, the confusion of two 
firms, and the fact that the note sued on was 
only an appendage to the agreement, taken 
together were grounds for refusing provisional 
sentence. Raw ^ Co,y, Van der Rett and 
another,— X., 66. 

Want of Protest or Notice of Non-payment] 

—Application for provisional sentence against 
the maker of a promissory note, drawn in favour 
of the plaintiffs, payable at their office in Cape- 
town. There was no protest for non-payment, 
but a letter from defendant to plaintifFs, dated 
eleven days before the note became due, written 
from NaUhl to Capetown, excusing for non-pay- 
ment, was put in. Provisional sentence was 
opposed on &e ground of there being no protest 
produced, but tJbe application being against the 
maker, the Court granted provisional sentence. 
Prems v. lf««»'inn,— 9th September, 1862. 

Application on a promissory note for provisional 
sentence against the maker and endorser. Counsel 
for the latter stated that no notice had been given 
to him of the non-payment by the maker, though 
the note was due on 18tii November, and the 
summons was issued on 26th December. It was 
asserted by counsel for plaintiff that the endorser 
had promiised to settle. The Court refused pro- 
visional sentence against the endorser, his costs 
to be costs in the cause. Bartu v. H'bod ,— 6th 
January, 1863. 

Provisional sentence for the balance due on a 
promissory note opposed on the ground of want 
of due notice to the defendant as endorser, and 
that his liability had been discharged before the 
note was due. The note was protested on 18th 
September, 1861, and notice was placed in the 
Post Offioe, directed to defendant, on 20th Sep- 
tember. In February, 1862, the maker became 
insolvent; and on 29th December, 1862, the 
defendant wrote to the plaintiff asking for par- 
ticulars of the balance, that he might settle it. 
There was an affidavit of the maker that a mort- 
gage had been originally given with the note; 
that a new mortgage bond had been substituted 
in the plaintiff's hands; and that it was agreed 
bv the plaintiff thereupon that the defendant 
should not be liable on this note. The Court 
held that the case was not one for provisional 
sentence. Roach v. Mileman, — 31st January, 
1863. 

Application for provisional sentence against 
the endorser of a promissory note. It was 
objected that the summons did not aver present- 
ment of the note for payment. The Court over- 
ruled the objection, the form of summons in Rule 
13, 1846, not containing such an averment, and 
the practice as to drawing being in accordance 
with the form. Notice to defendant being denied, 
plaintiff had a day to prove it. Faver v. Mack, — 
September, 27th, 1864. 

Application for provisional sentence on a 
promissory note against an endorser. The defen- 
dant, by affidavit, denied having received notice, 
and the plaintiff had a day to prove it ; and now 
produced a protest stating the giving of notice, 
and an affidavit of the posting of the notice 
•ddrened to the defendant, Lupingo. IheOoort, 



on ihe authority of Blackwood v. Oreetham or- 
dered provisional sentence. !&., — November 
8rd, 1864. 

Note in favour of JL *^op his Agent.1— 

Application for provisional sentence on a note by 
W.M., the defendant, in favour of J.M. or his 
agent. F. sued on this, and his agency being 
denied, had to show it ; and, accordingly, on this 
day his counsel produced letters from J.M., who 
was the father of W.M., giving him, F., full 
directions as to advancing money to W.M. These 
letters were verified by affidavit, and the con- 
sideration for ^e promissory note was stated to 
be part of J.M.'s money advanced by F. under 
this authority. This mode of proving agency 
was objected to by counsel for W.H., but the 
Court gave provisional sentence. Foster v. 
JtfacattZay,— May 10th, 1864. 

PaFtr InterpoBing at Obligor.]— A note made 

by H.Bi. in favour of D. or order, due on 19th 
June, 1863. On the face of it was written, ** I 
promise to pay this note on 30th June, 1863.** 
This writing was signed by J.M. D. now sued 
J.M. alone for the amount of the note, with 
interest from 19th June, and the Court ordered 
provisional sentence accordingly. Davis v. MaZ' 
weU,—Uardh. 31st, 1864. 

Note not Payable to Payee'i Order.]— 

Application for provisional sentence by the holder 
against the maker and payee of a promissory 
note, not expressed to be payable to the payee's 
order. The note was endorsed by the payee. 
The Court [HARDiNa, C.J., absent] on the 
authority of Welch v. Kinghurst^ 31st March, 
1862, refused provisional sentence against either 
defendant. v. W^ood,— March 22nd, 1864. 

Joint Note.] — (See also Bill or Exchange, 
&c. (Parties). Application for provisional sen- 
tence against the makers and the endorser of a 
promissory note. The note was in this form — 
** We promise to pay," — and was signed by two 
persons. The Court, on the authority of Black* 
wood V. Oalt (2nd September 1862 — see ir\fra)^ 
refused provisional sentence against the makers. 
The endorser, by affidavit, denied notice, and 
the plaintiff had a day to prove notice. On this 
day he produced the bill clerk of the Bank, who 
proved on terms the copy of the notice, but the 
clerk to prove the posting was not present, being 
detained in the country. The Court [Connor, J., 
dissenting] allowed a further day for production 
of this witness, the plaintiff paying the defen- 
dant's counsers fee for this day. Per Connor, 
J. : In such a conflict of evidence as to notice, 
provisional sentence ought to be refused. Black* 
wood V. Gree(/iam,— March 29th, 1864. 

Application for provisional sentence on a pro- 
missory note, against the makers. The note was 
in this form : ** We promise to pay," signed by 
G. and J. By the summons the defendants were 
called upon to pay the whole amount of the pro- 
missory note. G. alone had been served with 
the summons. The Court (Harding, C.J., dis- 
senting), refused provisional sentence. Per 
Harding, C.J. : Provisional sentence ought to be 
granted against G. for half the amount, each of 
the makers being, by Boman Dutch Law liable 
separately pro rata^ Per GomvoB» J.| aibi 
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Phillips, J.: Each co-debtor being by Roman 
Dutch Law liable only for one-hall, and G. being 
sued for the whole, the summons was bad in law, 
on a matter of substance, and provisional sen- 
tence ought not to be granted on it in its then 
form. Blackwood v. Gait,— 2ndi September, 1862. 

Note as Collateral Secarity— Denial of 
Si^ature.] — Provisional sentence on promis- 
sory note refused, where the signature was 
denied and the endorser alleged that the note had 
been lodged in the plaintiff's bank merely as 
security for an overdraft by defendant's son, 
which was stated to have been repaid. Standard 
Bank v. Winter,—!., 102. 

RepreientaUve Capacity of Maker.]— Ap- 
plication for provisional sentence on a promissory 
note, to pay three months' after date £12 for 
interest to accrue due on a bond. The defendant 
had been personally served, but did not appear ; 
the three months had expired, but there was 
nothing beyond the note to show that the interest 
had become due. The Court (Habdino, C,J., 
absent) gave provisional sentence. Carter v. 
Eastwood,— 2S&i March, 1861. 

The defendant (P.F.) was Chairman of the 
Cheap Meat Association, and he signed the pro- 
missory note in question thus : ** P. F., Chair- 
man. C. M. Ass." Provisional sentence was 
sought against P. F. personally ; it was opposed 
on the ground that he was only liable as Chair- 
man of the Association, but there was no proof 
offered that the contract was not with him in his 
personal capacity. The Court ordered provisional 
sentence as prayed. SfUres v. Ferreira, — 31st 
January, 1863. 

Entry of Pajrment.]— Promissory note for 
£85, made by M. in favour of U., and endorsed 
by H. and three other endorsers. H.,as holder, 
sued M. upon the note ; there appeared on the 
note an endorsement of £15 having been paid 
on account, which was signed by E. Bale (one of 
the endorsers). On the face of the note was this 
entry, •' Settled, E. Bale." Application for pro- 
visional sentence was opposed by M. on an 
affidavit that instead of this £35 note, a £45 
note had been taken by S. as agent for H. The 
Court refused provisional sentence, with costs. 
Per Harding, C.J., and Phillips, J. ; The entries 
on the note unexplained prevented provisional 
sentence being granted. Per Connor, J.; In 
consequence of the affidavit of M., the only 
question in the case was whether the £45 note 
was given in lieu of the £35, and that would be 
decided in the principal case, and the costs of 
this application ought to be costs in the cause. 
Hair v. Moore,— 'dlai May, 1861. 

W., an endorser, sued the maker of the note. 
J. F. was a subsequent endorser, and on the note 
was this entry, ** Settled, J. F." The Court 
refused provisional sentence, and did not permit 
the case to stand for explanation of the entry. 
Per Connor, J. : The case of Hair v. Moore, 31st 
May, 1861, ruled this case as to the refusal of 
provisional sentence. H illiains v. Wood, — 3rd 
March, 1863. 

Aooommodatlon Endorsement.] —Promissory 
jl^Q^e by J. in favour of M., and endorsed by S., 



also by M., but now in M.'s hands and sned on 
by him against J. and S. On application for 
provisional sentence, S. opposed by an affidavit 
to this effect : That the note was drawn up at a 
meeting when plaintiff and two defendants were 
present; that it was understood that S.'s en- 
dorsement was merely to enable M. to have the 
bill discounted at the Bank, and that J. was to 
be the only debtor to M. The plaintiff had a 
day to answer this affidavit, and on that day his 
affidavit was produced, averring that he had 
given valuable consideration to the maker, J., 
and denying many of the allegations in S.*8 
affidavit, but not that as to J. being the only 
debtor to M., and also averring that S. had 
lately, instead of denying his liability, asked for 
time. Counsel for S. proposed to put in an 
affidavit by J., which was omitted to be put in on 
the former day, but this was not allowed. The 
Court (Connor, J., dissenting) granted provi- 
sional sentence. MuUer v. Janut, — September 
29th, 1860. 

Alteration of Maker's Name.]— Application 
for provisional sentence by payee against maker 
of promissory note. A pen appeared to have 
been run through the Christian name of the 
maker, and he swore in effect that plaintiff told 
him that he had struck out his name, intending 
to look to his brother, an endorser, for payment 
The plaintiff had a dav, and then produced his 
affidavit denying the above statement, and aver- 
ring that, having paid the note into the Bank for 
collection, he received it back again unpaid with 
the name so altered. There was no affidavit by 
any person from the bank. The Court (Phillips, 
J., dissenting) refused provisional sentence. The 
costs to be costs in the cause. Hambridge t. 
/?o(7^«,— November 6th, 1860. 

Holder for Yalue.]— Action by holder agamst 
maker. Defence of payment and production of a 
receipt and denial of genuineness of endorse- 
ment. Plaintiff replied that he had become the 
holder for value, prior to the face date, from the 
payee. Held : — That provisional sentenee 
should go. Rahim v. Mahomed, — ^XI., 46. 

Third Parties Involved.-- See General Prin- 
ciples, 8vpra. 



2. On Clieque. 

Endorsement— Cheque in Favour of <* Bills 

Receivable/']— Application for provisional sen* 
tenoe on a cheque drawn by defendant in favour 
of •• bills receivable," or order. The cheque was 
not endorsed by the drawer. The plaintiff sued 
as legal holder. The Court refused provisional 
sentence. Costs to be costs in the cause. Roach 
V. iroorf,— 14th March, 18C1. 

Holder.] — The holder of a cheque endorsed in 
blank need not endorse the cheque before suing 
on it. Morkel v. Winter, — I., 41. 

Misapplied by Defendant.] — Provisional 
sentence given on a cheque received from plaintiff 
for the purpose of investment and caaned by 
defendant but not invested. Orger ▼. OoAef,^ 
I.i 48, 
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Protest.] — Proteet is not necessary to obtain 
proYiflional sentence on a oheqne drawn on London 
Army Agents. Topham Bros. v. O'Donel^ — II., 
63. 

GoiiiitePclaim.l-;-Plainti£F sned on a dishonoured 
oheqne, given to him by defendant for the amount 
of an award of arbitrators. Defendant set up a 
counterclaim, and alleged that the cheque had 
been given on the understanding that the 
arbitrators would allow him a set off, though this 
had not been done. The Gourt refused provision, 
and, on the case proceeding, judgment was given 
for plaintiff and the reconventional claim ordered 
to stand over for future mention if the parties 
could not settle privately. Sutherland v. Young, 
—IV., 42. 



m. On Mobtoaob ob Notarial Boin>. 
1. Mortgage Bond, 

Requisites of Summons, and Practice.]— In 

oases where the condition of a bond is that it 
shall become due on non-payment of interest, 
and the summons claims interest as due, pro- 
visional sentence is granted. Bale and others v. 
Holder,— Yl., 256. 

A provisional summons must fully describe a 
mortgage bond sued upon, and where the plain- 
tiffs are the holders by cession, that fact must be 
stated. Standard Bank v. Hunter,— 1871, 96. 

A provisional summons on a mortgage bond 
need not aver notice to pay the bond where notice 
is a condition of the bond and has actually been 
given. Notice is provable by parol evidence or 
affidavit. Paterson v. Armstron/j, — I., 33; Estate 
Williams v. De Qersigny,-!,, 139. 

In an application for provisional sentence by 
edictal citation on a mortgage bond, the citation 
prayed that all the property of the defendant, in 
the Colony, should be declared executable. There 
was a particular property bound by the mortgage, 
and there was also a general mortgage clause. 
The Court granted provisional sentence, and 
declared the specified property executable. Per 
CoNKOB, J. : It has been the practice in this 
Court to order provisional sentence on the first 
summons by edict ; security de restituendo being 
to be always given, but the practice of the Cape 
appears to have been different. Bergtheil v. 
Broo<f,— November 22nd, 1864. 

Complicated Questions.] — Provisional sen- 
tence on a mortgage bond refused, where the 
defence disclosed facts involving questions of a 
complicated nature such as the powers of the 
mortgagor, payment of consideration, and undue 
preference. Natal Bank v. Natal Fire Assurance 
and Trust Company,— IS12, 28, 34. 

Liability of Purchaser— Extrinsic Evidence.] 

— Where extrinsic evidence is necessary to show 
that a transferee of mortgaged property has 
become personally liable for the amount of the 
Iwnd, the case is not one for provisional sentence. 
ChapMH V. Pynney^i £«ecutor<,~IX., 243. 



Provisional sentence refused in a complicated 
mortgage transaction, where the evidence was 
conflicting. Jackson v. Umlamu, — ^XII., 66. 

Joint and Several Debtors— Liability of 
Transferee.] — ^A. and B. had passed a joint and 
several mortgage bond over eleven pieces of land, 
two of which belonged to A. and nine to A. and 
B. jointly. The latter nine pieces had been 
transferred to C. ** subject to the bond," on which 
was the endorsement, by the Begistrar of Deeds 
" transposed to the debit of C." On application 
by the holder for provisional sentence against A. 
and C. (sunmions not having been served on B.), 
it was contended, on behalf of C, that no personal 
judgment could be given against him, there being 
before the Court no liquid document or admission 
of debt signed by him, but merely the endorse- 
ments by the B^strar of Deeds. Hbld : — That 
there should be provisional sentence against A., 
his interest being declared executable. As to C, 
his interest should be declared executable. Peel 
V. Vaysey, Lewis v. TTiZiw,- VI.. 128. 

Liability of Transferee.]— See also Mobt- 
oaob Bond. Upon provisional sentence being 
granted for interest on a mortgage bond bearing 
the Begistrar of Deeds* endorsement that it haa 
been transposed to the defendant's debit, on 
transfer of the property to him subject to the 
bond — there being no document of mortgage 
executed by defendant: — Held, that the mort- 
gaged property could be declared executable. 
Estate Williams v. De Qersigny, — I., 139. 

Commission on Interest.]— A mortgage bond 
stipulated for the mortgagee to receive a com- 
mission of 5 per cent, on overdue interest col- 
lected. In a provisional action on the bond, 
which had become due by non-payment of 
interest, the commission being also sued for : — 
Held, that the commission could not be recovered 
provisionally ; and even otherwise, it would have 
to be shown that the cost of collection had 
actually been Incurred. Murray v. Crowder, — 
v., 30. 

Abandonment of Property by Mortgagor.] 

—It appearing to the Court that a mortgage 
debtor had abandoned the mortgaged property to 
the mortgagees, who had been dealing with it 
and collecting rents. Held : — That this was not 
a case for provisional sentence. Fynnty's Execu* 
tors V. Pope,— XI,, 265. 

Dispute as to Amount Due.]— Where amort- 
gage ^nd had been ceded to the plaintiffs, pro- 
visional sentence granted only for a balance 
admitted by the defendant as being due, the 
Court refusing to declare the property executable. 
Muirliead, Findlay S^ Co, v. Helpit,~\mi, 136. 

Dispute as to time for Payment.]— Plaintiff 

claimed the principal sum due under a mortgage 
bond. A letter from the mortgagee was put in 
which the defendant construed to mean that the 
principal should be repaid three years after date, 
while the plaintiff argued that the extended time 
was three years from the date of the bond: — 
Held, that this was not a case for provisional 
sentence. Pierce's l^ru^iees v. Grant, — VIII.. 
183, 
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Aotion by CeBtionee—Amoimt actually due.] 

— Plaintiffs were the holders by cession of a 
mortgage bond passed by defendant, the cession 
being as collateral security for payment of a 
promissory note. The bond had been passed in 
favoor of the original mortgagee as collateral 
security for balance of account due within a 
period of two years which had long since expired. 
In a provisional aotion for the amount of the 
bond : — Held, that the absence of evidence that 
anything became due under the bond within two 
years, notwithstanding that a debt was unques- 
tionably due by defendant to the present holders, 
on a promissory note, raised the inquiry, in- 
volving the question of novation, whether plain- 
tiffs haid any right to apply the bond to payment 
of the new note, which in itself made it proper to 
go on with the principal case. London and 
South African Bank v. JBond,— 1872, 77. 

latUnation by Endonement — Want of 
Liquidity.] — Provisional sentence cannot be 
given upon a mortgage bond in favour of defend- 
ant held by the plaintiff as endorsee, unless there 
be liquid means of knowing what was the actual 
liability of the assignor. But the refusal of 
provisional sentence may be without prejudice to 
the sale of the mortgaged property in execution, 
the trustee of the mortgagor's insolvent estate 
being before the Court and not objecting. Nmsey 
V. Bo«Ao/,— 1873, 1. 

Alleged Bale of Security.] — Defendant's 
averment that the mortgaged property had been 
sold, under pressure of the plaintiff as a second 
bond-holder, the latter being in possession of the 
property : — Held, to be no answer to a claim for 
provisional sentence for interest on the first bond. 
Natal Land and Colonization Co, v. Kinghurst^ — 
1869, 84. 

Agreement to giYe Time.]— Where an agree- 
ment to give time for payment of a mortgage 
bond was alleged : — Hblo ^HARnrso, C.J., dis- 
sentiente), that this preventea the case being one 
for provision. Hipkin v. Durban Building 
Society,— isn, 67. 

Plibintiff was the purchaser of a cession of part 
of the amount of a mortgage bond. Prior to 
such purchase, the plaintiff had become the 
owner of the remainder of the bond, and had 
arranged that the latter portion should remain 
on security of the mortgaged property for a 
further unexpired term of five years. The 
original bond falling due, plaintiff called upon 
the defendant to execute a new bond in his 
favour for the full amount, which the defendant 
refusing to do, plaintiff sued for the amount of 
the second purchase. The vendors to plaintiff 
were willing to cancel the sale, return the price, 
and pay interest, but insisted on the reassign- 
ment of the cession to them, which offer plaintiff 
declined, though willing to write the amount ofif 
the bond if the price were paid to them. Held 
(Hardino, G.J., disaentiente) : That this was not 
a case for provision, as there had been an agree- 
ment to give time, alleged by defendant to go to 
the extent of the whole bond. lb. 

Continuing lecurity— Amount of Debt.] — 

A plaintiff who sues on a mortgage bond given as 
peooxitjr for oontinoing advfuioes is not In a poai* 



tion to obtain provisional judgment unless he 
produce a supplementary document showing the 
amount of debt. Crowder v. Schenk^ — I^ 103. 

Want of Notice.] — Where there had been no 
notice for payment of the principal sum, provi- 
sional judgment granted for interest, the mort- 
gaged property being declared executable, it ap- 
pearing that the Sheriff had found no movable 
property upon which to levy, after a former 
judgment for interest. Estate WHUawu v. De 
Oertigny^—U 189. 

Collateral Security—Penalty.]— A mortgage 
bond was given as collateral security for sixty 
promissory notes, payable monthly, with a pro- 
vision at the end that, if three suooessive notes 
were not paid after being due, the whole amonnt 
of the bond should be due. Nine of the notes 
were paid and eight were due, and the whole 
amount of the bond was sued for, the sommons 
merely averring that the conditions of the bond 
had not been fulfilled. Provisional sentence was 
opposed on the grounds that the summons did 
not state that tlu«e notes successively dne were 
unpaid, and that the whole amount of the bond 
was due. The Court refused provisional sentenoe, 
costs to be costs in the cause. Per Connob, J. : 
As the right to sue for the whole amount of the 
bond, on a failure to pay three of the notes, was 
insisted on as a penalty, though any other number 
might have been paid, the case was not one on 
which provisionfU sentenoe could be granted. 
Sewble : Also, the summons was not sufficiently 
precise. Pinson v. Doig^ — November 29th, 1864, 

Application for provisional sentenoe on a mort- 
gage bond, the principal of which vras to become 
due if three of several promissory notes should 
successively be not paid when due. The sunmions 
alleged that the whole amount of the bond was 
due, but did not aver anything in reference to 
three notes being left sucoessivdy unpaid, except 
for which circumstance the whole amount of the 
bond would not be due. There was no appearanoe 
for the defendant; and the Court granted pro- 
visional sentenoe. Phyaick v. Stead, — 11th Sep- 
tember, 1866. 

After Former Judgment for Interest.]— A 

mortgage bond by the defendant to the pltunUffs, 
the principal to be paid in 1866, was under a 
condition to keep the mortgaged premises insured, 
also to keep them in repair, and also to pay tiie 
interest half-yearly, and it was provided that if 
any of these conditions were broken, the amount 
of the mortgage should at once become doe and 
might be sued on and recovered. A half-year's 
interest being due, had been sued for in tiie 
Resident Magistrate's Court, and judgment ob- 
tained there ; but this had not been paid, and it 
was now sought to obtain provisional sentenoe for 
the whole amount of the bond, and to have the 
mortgage declared executable, and the Court 
ordered accordingly. Natal Land and ColonUa^ 
turn Company v. Boyaton, — March 81st, 1864. 

Proof of Defendant*! Agency.]— AppUoation 
for provisional sentence for interest on a mort- 
gage bond. It was objected on behalf of G., and 
in his capacity of agent for T., that he wna not 
now his agent. The bond was executed on 
behalf of P. ai agent to T. The Ooort ordei^ 



Digitized by VjOOQIC 



657 



1>R0VISI0NAL SENTENCE. 



6S8 



pt)Tisional sentence against all the defendants 
except P., and gave plaintiff a day to show P.'s 
agency, and transferred the case to the next 
Clrcait Court at Durban for that purpose. Natal 
Land and Colonization Company v. Chiappini^ — 
May 31st, 1864. 

Breach of Condition and SabBoqnent Com- 
pliance. — See MoBTOAGB Bond. 

Kanied Woman*8 Bond.^See Husband aio) 

WiFB. 



2. Notarial Bond, 

Amount of Indebtedness— Queition of Fact] 

—Where the summons claimed £198 168. lOd. as 
the balance due under a notarial bond for £250, 
over, and covering indebtedness for goods sold 
and delivered, to be paid for by fixed instalments, 
there being a mere averment of a breach of certain 
conditioiis of the bond without any account 
attached, Held : — That provisional sentence 
ooul4 not be given, the amount of indebtedness 
being a question of fact. Moedeen v. Mahomed Sr 
Co.,— XIV., 181. 

Bank Oyerdraft— Certified Account.]— Pro- 
visional sentence granted on a notarial bond 
securing defendant's overdraft, on an account 
certified by the bank, and annexed to the sum- 
mons, there being no opposition. Hitehins v. 
Buchan^—Yl,, 238. 

Disputed Facts.] — Plaintiff sued on a notarial 
bond, the ground of action being the alleged 
breadi of a covenant that the defendants' business 
should not be carried on at a loss. This and 
other facts were in dilute, and other alleged 
breaches were also denied. Held: — That there 
were too many matters in conflict for the Gourt 

i to give a provisional judgment. Button v. Bailey 

I Sf FUher,—UL (March) 1. 

I Provisional sentence was sought on a notarial 

bond passed by a married woman assisted by her 
husbajid, the consideration being stated to be 
partly money lent to the husband by plaintiff, in 
respect of which ihe wife intervened and bound 
herself as surety and co-principal debtor, and 
partly for money lent to the wife. It was stated 
for the defence that plaintiff had proved in the 
insolvent estate of the husband who had in fact 
received the whole of the consideration : — Held, 
that there too many facts in dispute to enable the 
Court to grant provisional judgment. (See ante, 
col. 288). Button v. Newman^ — IIL (November, 
1881) 18. 



ly. Otheb Documbnts akd Oblkutions. 

1. Acknowledgment of Debt, 

Liability of EndMver as Snrety.]— Appli- 
cation by L. for provisional sentence, the sum- 
mons describing Uie instrument as an aclmow- 
ledgment of debt by £. in favour of L., and 
endorsed by L. and Uie defendant 0. The appli- 
cation was opposed l)ecause C, if liable to L., 
oouid only be so as surety for £., and that was a 
natWc to be.p^Yod l^ evideoQ^ The Court 



refused provisional sentence. The defendanVa 
costs to be costs in the principal case. Lahruchagne 
V. CroicZfy,— May 31st, 1864. 

Acimowledgment of Loan— lUiqaidity.l— A 

receipt, by which defendant acknowledged to have 
received from plaintiff certain sums of money, as 
loans, at a stated Interest, no time being mentioned 
for repayment, is not a liquid document proper 
for provisional sentence. The plaintiff may be 
entitled to ask for repayment witnin a reasonable 
time, but as reasonable time depends upon cir- 
cumstances of fact, the liquidity of such a docu- 
ment is destroyed. Buxoo v. Rungabee, — ^VL, 
145. 

Execntor.] —Where an acknowledgment of 
debt was sued on against the executor of the 
maker, the document having been executed and 
payable abroad and there being no protest: — 
Held, that as the executor personallv knew 
nothing of the circumstances of the debt» pro- 
visional sentence should not be given against 
him. Dimini v. HupJieWs Executor$, — VI., 76. 

Settled Accounts.] — Provisional sentence on 
an acknowledgment of debt refused, where it 
appeared that there was an unsettled outstanding 
account between the parties, the account though 
stated and agreed having subsequently been dis- 
puted. Maeaulay v. Bnnk,— 1672, 8, 28. 

Partnership— Countevolaim.]— Plaintiff sned 
for provisional sentence against a partnership 
firm on the following letter written to him by one 
of the partners: — "I received your letter in 
reference to the £17 lis. 6d. you lent C. [another 
partner]. I think you might have written me 
before doing anything, and you are only making 
things worse ; you had better leave it for a bit. 
I shall be up in Pletermarltzburg shortly and 
will see you then ; however, don't let the action 
go on, as it is nonsense." C. admitted the money 
had been lent for the firm to the partner who 
wrote the letter, upon whom summons had been 
served, but averred that he, C, had a counter- 
claim against plaintiff for £28 4t. The Court 
refused provision, C's costs to be costs in the 
cause. Cunninghams, WyUe and others, — y*,396* 



2. LO,U, 

Circomstances under which obtained.] — 

Provisional sentence refused In the case of an 
I.O.U. given to a medical man by the defendant 
at a time when the latter was suffering from 
bereavement and incapable of attending to busi- 
ness, the charges being alleged to be exorbitant. 
Ward V. Moore, — ^I., 145. 

A Liquid Document.] ~ Although, in an 
I.O.U. , no time is fixed for repayment, yet, as on 
the face of the document, it is payable on 
demand, it is liquid. Buaoo y. Rungabu, — 
VI., 145. 



8. Lia$€* 

Arrear Rent— Bo-eBtrjr*]— When the land- 
lord to whom rent was doe had not re-ent«:ed, 
aliboogh the lease ^ootaiaed a oof soaiit aotfaori^ 
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sing the lessor, on non compliance with the con- 
ditions, to re-enter and hold the property 
discharged from the lease withoat prejudice to 
anj action for rent: — Held (BUbdino, G.J., 
dubitante) : That provisional sentence might be 
granted. Durban Corporation v. Bishop^ — 1867, 
181. 

ejectment.] — Provisional sentence granted 
for rent under a lease due and owing as set forth 
in plaintiff's affidavit, the lease containing a 
dause entitling the lessor to resume possession if 
rent were in arrear. Order also granted for 
ejectment. Barry v. JaJ^er Mahomed^ — III. 
(November, 1881), 1. 



4. Telegram, 

Not propcHP for ProYiiion.]~Plftintiff sought 
provisional judgment for the price of shares 
purchased for defendant on his instructions 
given by letters and telegrams sent to plaintiff. 
Held: — That the case was not one for provi- 
sional judgment, for which, semble, a telegram 
cannot in any case be relied on. Spootier v. 
LagerwaU,—JX., 254. 



5. Balance Sheet, 

When not Liqnid.] — Plaintiff, the organist of 
a church, sued for provisional sentence against 
the churchwardens, for an amount due to him as 
shown in a balance sheet, signed by them and 
adopted at a vestry meeting. Held : — That, the 
plaintiff not being a party to the balance sheet 
sued upon, which contained no admission to him 
of a debt due, the document was not liquid, and, 
therefore, the case was not one for provisional 
sentence. Creightony, Shepstone and anoUiery-r- 
VI.. 291. 



6. Contribution Account. 

Not Liquid.] — ^A contribution account, con- 
firmed by the Court, after special notice to 
defendant, a contributory, is not a liquid docu- 
ment signed by defendant proper for provisional 
sentence. Household's Trustees v. Household^ — 
v., 96. 



7. Account for Goods, 

Liquidity.] — Provisional sentence for a bal- 
ance due for goods sold and delivered, granted 
on an account annexed and admitted by the 
defendant, in answer to a demand from plain- 
tiff's agent, offering to pay in instalments. 
Oeekie v. Thrower ^ — VI., 5. 



8. Judgment of Another Court, 

Forei^ Jnd^ent.] — Provisional sentence 
granted on an order of the District Court of 
Mauritius. Tamalami v. Modezetta^ — II., 163. 

Plaintiff moved for provisional judgment on a 
foreiffn judgment seven years old. Defendant 
rolied on the staleness of the claim, and also 



averred facts constituting a defence on the 
merits. The Court refused provisional sentence. 
Chittenden v. Grtc«,— V., 307. 

Provisional sentence granted on the judgment 
of a Biagistrate's Court in respect of which there 
had been a nulla bona return, with conditional 
stay of execution. Costs to be costs of oontinued 
hearing in the Court below. Prufer v. Few^ — 
1867, 311. 

Provisional sentence, sought upon the judg- 
ment of a Magistrate's Court, was opposed, on 
the ground that it had been agreed that the 
defendant should be allowed to pay the debt by 
instalments. The statements on the opposing 
affidavits and those of tiie answering affidayits 
were conflicting: — Held, that provisional sen- 
tence should be refused. Ginman v. KUtiuk- 
sammyt — I., 229. 



9. Deed of Grant. Quit Rent, <Jt?. 

Quit Rent,] — Provisional sentence granted for 
quitrent due to the Crown under a deed of grant 
Coloniql Treasurer v. CoeUee,—lS12, 28, 40. 

Non-occupation Pine.] — Qu«rb : Whether 
provisional sentence can be given for non- 
occupation tax without some proof of non- 
occupation? Colojiial Treasurer v. AUison, — 
1869, 41. 



10. Order for Money, 

iTerment of Presentation.]— In a provisi- 
onal summons upon an order for payment of 
money, presentation must be averred. (Conkob, 
J., subsequently dubitante). Jacques v. Gcmx^, 
— Phip., 44. 

Letter of Request.]— Provisional sentence 
grdnted on a short note written by defendant to 
plaintiff, introducing a friend and desiring pay- 
ment of the sum of £7 10s. on defendant's 
account, the amount having been paid and a 
receipt written at the foot of the note. BoIhs v. 
MeiW(f,— 1871, 95. 



11. Agreement for Sale, 

Want of Transfer— Instalments.]— Provi- 
sional sentence was applied for on an agreement 
of sale and purchase of^ 2,000 acres by the plain- 
tiff, B., to the defendant, C, the price to be paid 
by instalments, and on payment of the last 
instalment, transfer was to be given. All Uie 
instalments but the last had been paid, and that 
was now sued for. The application was opposed 
on the ground that transfer was not and 
would not be given, as no affidavit was pro- 
duced. The Court refused provisional sentence. 
Per Connor, J. : In the principal case, payment 
of the last instalment would only have been 
ordered on transfer accompanying it, and a judg- 
ment of that kind would not be given on an 
application for provisional sentence. P^r 
Phillips, J.; The plaintiff's right to payment 
was incomplete until he was ready for transfer. 
Per Mbllbb, J, : The agreement left seversl 
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matters in an onoertain state. Brown v. Liver- 
tage,—J\x\j 12th, 1864. 

Ho Ihpoot of Delivery.] —Provisional sentence 
refused in resx}ect of interest accruing on a bill of 
sale of landed property, there being no proof of 
delivery of the property and the document not 
being such as could be sued upon provisionally. 
O'NeiU V. J3o66er«,— 1867, 135. 

Instalment of Price.]— Provisional sentence 
may be given for an instalment of purchase price 
doe under an agreement in writing for sale and 
purchase of land. But the property cannot be 
declared executable. Lahuachagne v. Bamaha»^ 
-1872, 44. 



12. Bill of CosU, 

Vaster*! Allocatur.] — Action by an attorney 
against his client for the amount of his bill of 
costs ; the defendant did not appear. Provisional 
sentence sought for on the Master's Allocatur ^ and 
ordered by the Court (Phillips, J., dissenting). 
RoberU v. Jardinc,— 3rd March, 1863. 

The Master's allocatur on a bill of costs is not 
in itself sufficient for provisional sentence without 
a judgment for costs. Fisher v. Crowly^ — 1867, 
233. 



13. Deed of Submission, — See Arbitbatiojj. 



14. Promise to pay •* when able" 

Not Liquid.] — ^A written promise in the follow- 
ing words : ** We promise to pay (when able) to 
[A.B.] the sum of £28 19s. 3d., for value 
received " is not a liquid document of debt proper 
for provisional sentence. Murray v. Hamilton ^ 
Petersen,—!., 87. 



15. Obligation " ad factum prcRstandHm," 

Qu£RB : Whether provisional sentence can be 
granted on an obligation ad factum pr<z*tandum t 
(Vide 1 3/enz., 35 and 37). Whitelawv. WhiUlaw, 

— n.. 24. 



16. Bail Bond. 

Application for provisional sentence, upon a 
bail-bond, against the sureties. The bond had 
be«n given to the Sheriff, and had been ceded by 
him shortly before the action. B., the defendant 
in the original action, had been arrested as being 
about to leave the Colony ; but was discharged 
on bail in £1,000. The Court, upon the applica- 
tion to confirm the arrest, had made an order 
that upon B.'s giving bail in £200 *' to abide " 
the judgment of the Court, he should be dis- 
charged from custody. In the bond actually 
given, the words in the printed form ** stand to, 
abide, and perform," were retained, and the 
words " or render himself to prison in execution 
thereof " were struck ont, and the word " final " 
ma interlined before ''jad^ent** The action 



against B. proceeded, and there was indgment 
against him, which, with costs, and deducting 
judgment and costs for him in reconvention, left 
a balance against him of nearly £80. This he 
had not paid ; and nulla bona had been returned 
to the writ of execution. B. had remained in the 
Colony to the present time. The application for 
provisional sentence was opposed by affidavits of 
B.'s attorney and the sheriff, and the sureties, 
that they respectively supposed the bond to go no 
further than the order, and to bind the sureties 
merely to this, that B. should remain in the 
Colony until final judgment. The Court (Phillipb, 
J., dissetnting) refused provisional sentence, the 
costs to be costs in ihe cause. Per Harding, 
C.J. : The Hquidity of the bond was affected by 
the circumstances. Per Connor, J. : The questions 
of the construction of the order of the Court, and 
whether or not the bond was executed under the 
common mistake alleged ; and, if so, the effect of 
the mistake, were important questions of law and 
fact, which ought not to be disposed of summarily. 
Per Phillips, J. : The bond as it stood only gave 
expression to the meaning of the order. Mosey 
V. Tarboton, Griffin <f Button,— ^Ui July, 1866. 



17. Bond in favour of Her Majesty, 

Application for provisional sentence on a bond 
in favour of Her Majesty ; the condition of ^e 
bond being for payment to the Surveyor-General 
for a grant under the Proclamation of April, 
1857. This officer was made the plaintiff, in the 
summons. Counsel for the defendant subpoenaed 
the Colonial Secretary and Surveyor-General to 
produce the memorials, &c., which had passed in 
reference to the grant for the price of which the 
bond had been given. The documents were 
(some of them) read without Uie witnesses being 
examined. The defence intended was that the 
price had been bidden only on the supposition 
that there was a bona fide claimant, bioding for 
the grant against the defendant, and that this 
had proved not to be so. The Court granted 
provisional sentence, but stayed execution until 
the 9th day of the following term or further order 
of the Court, or a Judge in Chambers. Leave 
was also given to amend the summons by substi- 
tuting the Colonial Secretary as the plaintiff 
instead of the Surveyor-General. Costs to be 
costs in the cause. The Surveyor-General v. v.d. 
Westhuysen,-2&ih March. 1861. 



18. Security Bond, 

Provisional sentence was asked on a bond given 
by the obligor (D.S.) to secure the payment for 
goods to be supplied by the plaintiff to his brother, 
A.S., not exceeding £300, a month's notice being 
given of demand of payment. D.S. being out of 
the Colony, was sued edictally. The case had 
stood over for the production of the account 
admitted. The summons did not allege a 
month's notice. On the adjourned day the 
account was produced, signed by A.S. who was 
said to be agent for D.S. He was, however, not 
so described in the signature, or otherwise in 
the account. The Court refused provisional 
sentence. Per Hardino, C.J. : The costs of 
plaintiff and defendant should be costs in the 
caoae. Per Gomhob, J. : The defendant's cost^ 
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should be costs in the cause. Phillips, J.: 
PlaintifF should pay defendant's costs. There 
being, therefore, two Jadges for the defendant's 
costs being costs in the cause, that was the order 
adopted. Blackwood v. 5mt(/i,— January, 1867. 



V. Costs. 

Payment of Claim to Supposed A^ent]— In 

a proyisional case on a mortgage bond, it appeared 
that the interest for non-payment of which the 
action had been brought had been paid before the 
issue of summons to an attorney, whose authority 
to receiye the money on plaintiff's behalf was, 
however, called in question. Held: — ^That, in 
refusing provisional sentence, no order should be 
made as to costs, in view of circumstances which 
might have led defendant to suppose that the 
attorney was duly authorised to receive payment. 
Thomas v. rayior,— Xm., 166. 

miquld Clatan on Prima Facie Liquid Docn- 

ment.— See CkwTs. 

Defendant Soing in Wrong Capacity.]— 

Where the defendant had been sued personally 
on a promissory note given in a representative 
capacity, the Court gave judgment against him 
in the capacity in which he signed the note, the 
summons to be amended accordingly — without 
ooBta. Tatham ▼. White,— Xl.^ 84. 

Technical Defence.]— If a defendant is really 
liable on a liquid document, and contests that 
liability on some grounds of formality, costs 
should be made costs in the cause, on refusal of 
provisional sentence. London and South African 
Bankv. Boiuf,— 1872, 77. 

Want of Presentment of Bill where there 
were Funds to meet. — See Bill of Ezchamob 
(Presentment). 

Further Proceedings.]- The Court had re- 
fused with costs provisional sentence in a summons 
olaiming the amount of a note and certain com- 
mission and charges. This was on the Srd 
November, and on the next day appearance was 
entered on behalf of the defendant in the principal 
case, and his attorney, W., left the town on 
business for some days. On the 7th, the plain- 
tiff's attorney, B., paid the costs of the previous 
application, and asked the clerk of W. to pay the 
amount of the note. The clerk wrote to ask B. 
to wait until W. returned. To this no reply was 
given, and a summons was issued on the 10th 
instant against the defendant for the amount of 
the note, B. giving notice that he withdrew the 
action on the other sums. Provisional sentence 
was now opposed on the ground that the order 
was still pending. The further costs of it not 
having been paid by the plaintiff, the Court 
ordered provisional sentence without costs. Ashton 
V. Moodie, (J.B.)— November 15th, 1864. 

Maker's Liability in Endorsee's Action 
Against Payee.] — Application for provisional 
sentence by the payee against the maker of a 
note for the amount of the note and of the costs 
of a provisional sentence obtained by an endorsee 
against the plaintiff. The Court (Phillips, J., 
abeen^ l^ianicd provisloiial. sentence as prayed. 



Per CoNNOB, J. : Semble, the payee, or an endorser, 
is entitled as against ihoee liable on the note 
before him to delay paying until the holder has 
by taking out a summons shown his intention to 
compel him to pay, and provisional sentence as 
the earliest judgment bv default, may stand on 
the same footing, but this principle would not 
extend to the costs of a fruitless opposition by 

the payee or endorser. ' — v. Wattont — 

12th May, 1863. 

ReYival of Judgment— SherifTs Fees.]— The 
Court in granting an order reviving a provisional 
judgment will not give the plaintiff Sheriff's fees 
on the original writ of execution, since withdrawn, 
nor interest on such fees and on costs. Order 
made simply reviving former judgment. Natal 
Bank v. Hotr,- 1871, 63. 



PROVISIONAL JUDGMENT- 
EXECUTION ON.— See Exbcutiom. 



FUBUC OFFICER. 
Liability of Crown for Acts of.--See Cbowx. 

Liability. of Crown to be sued by.— See 

Cbowm. 

Liability U be sued in Official Capacity.]- 

A Deputy Commissary General cannot be sued in 
the Supreme Court of Natal, either personally or 
in his official capacity, upon a contract entered 
into by him on behalf of H.M. Commissariat 
Denartment. He is not a Corporation, and he 
haa no property or assets in his official capacity 
which could be seized or attached in execution <^ 
a judgment against him in that capacity. It is 
clear that no portion of the Government revenue, 
whether allocated to a special purpose ^r not, 
could be seized in execution under such a judg- 
ment. Hutchinson v. Palmer (on appeal),— II., 
235. 

LiabiUty for Acts of 8ubordinat6s.]-A 

Magistrate, having been directed by the Surveyor 
General, as custodian of Crown Lands, to put a 
stop to the unauthorised grazing of cattle upon 
Crown Lands, after having warned the pubUc by 
notice, sent his official policeman to see that the 
instructions were duly carried out, with written 
orders to remove from unoccupied Crown Lands 
all cattle grazing thereon without permission. 
Held: — That the Magistrate, having employed 
proper persons, to carry out the instructions 80 
received by him, was not liable in damages for 
the wrongful acts of the police, in driving away 
cattle from private lands, contrary to the 
Magistrate's written orders. Hblo, further:— 
That, at the trial of an action for damages 
brought under these circumstances against the 
Magistrate by a landowner off whose farm cattle 
had been driven by the police, upon evidence of 
the factor the prMt^Ung Judge ^ shooild hiM 
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direeied the jury that there was no liability upon 
defendant in damages ; and that, the jory having 
found damages, there should, in the absence of 
sQch direction, be a new trial of the cause. Reid 
V. GUt<m,—Xa., 323. 

Per Whago, J. : If there had been evidence 
from which the jury might have inferred that the 
liagistrate had issued verbal instructions at 
variance with his written orders, the jury should 
have been directed that the Magistrate would not 
be liable unless it were shown that such verbal 
orders had been issued by him wilfully and with 
knowledge that they were beyond the scope of the 
mstructions issued to him by the Government. 
lb. 

On a fnrther application for a new trial, Held, 
per Gaulwey, C.J. : That the Magistrate was 
liable, inasmuch as though he had reason to 
believe that the land from which the cattle were 
driven belonged to plaintiff, he had made no 
enquiry ; that, in addition to his written order, 
he had given verbal instructions to the police, to 
remove cattle to lands at a distance, from which 
they could be impounded, where they were aban- 
doned and afterwards became diseased ; and 
that, on these facts, there was evidence for the 
jury that the Magistrate and his police had acted 
ne^igently and oppressively ; and that the canon 
that he who procures a wrong or trespass is a 
joint wTong-doer, and may be sued alone or 
jointly with those who do tne wrong, was applic- 
able to the case. 16.,— Xm., 186. 

Libel on Public Officer.— See Cbdonal Law. 
Defamation. 

biBolvency of Pablio (MBcer. — See Insolvbnct. 

Pension.] — Where it appeared that the appli- 
cant, who IumI formerly been a public officer, had 
frequently asked for an account from the respon- 
dent, a creditor, to whom he had pledged ap 
annaal allowance or compensation payable to 
him under Law 3, 1872, on abolition of his office, 
and had declared his willingness to pay any 
balance found to be due, but that the respondent 
had refused to give him any information. Held : 
That an interdict might issue restraining all 
persons from applying for, or recovering from the 
Colonial Treasurer, the amount of such allow- 
Moreland v. Gm,— XIV., 1. 



AlieoAbility.]— The question of the alienability 
or otherwise, on grounds of public policy, of an 
allowance granted under Law 8, 1872, argued at 
length, but undecided. lb. 

JnrfBdiction of Supreme Court OTcr.— See 

JUBIBDICnON. 

Monojpoly Riipits Granted By.]— A subordi- 
nate officer of the Government has no power to 
appoint any one to a freehold office conferring a 
monopoly such as that of a ferry. Dickem v. 
Colomal Government,— UI, (May), 3 ; III. (Sep- 
tember), 34. 

Dismissal— Resident Magistrate.]— The Go- 
vernment has the right to dismiss a Resident 
Magistrate at pleasure, and when dismissed, he 
has no farther official olainw* Am alleged oon- 



traot on the part of the Government to pay the 
plaintiff an annual allowance after his dismissal, 
cannot be enforced against the Government, 
whatever may be the personal liability of the 
members of the Government purporting to make 
such a contract. AUison v. Colonial Government, 
— m. (July), 23. 

Action by Public Oifloer against Govem- 
ment. — See also Grown. 

Execution Against Public Officer. — See 

Cbown. 

Railway OlficiaL— See Kailway. 



PURCHASE AND SAIiE.-See Salx. 



QUIT-RENT. 

1. Apportionment, 

2. Natitre of Tenure. 

3. Action to Recover, 

1. Apportionment, 

In 1849, G. was allowed by the Land CommLs- 
sion a claim for the farm M., containing 6,031 
acres, subject to £4 annual quit-rent. G. cUed 
in 1850, and in December of that year his executor 
sold his claim to L., as agent for certain settlers 
— L. himself being only entitled to 500 acres of 
the purchase. L. specified to the executor the 
several purchasers and their shares, including 
the defendants in this action, or those under 
whom they derived, and the purchasers appeared 
to have taken possession of their lots at once, 
subject to the surveys which were then proceeding. 
Some of the settlers were anxious to have their 
lots, in all 3,606 acres, redeemed from quit-rent, 
and they paid £40 to L. to have that done. In 
July, 18i51, L. wrote to the Colonial Secretary 
requesting that the grant of M. should be made 
to him directly, and that the quit-rent should be 
charged on what belonged to himself personally, 
so as to discharge the lots of the settlers. Late 
in August the Colonial Secretary wrote, assenting 
to these requests, provided, in reference to the 
quit-rent, that 2,000 acres were left subject to it. 
This took place subject to, but without the 
knowledge of, defendants. On September Ist, 
1851, two grants were executed by the Govern- 
ment to L. — one in freehold of 8,606 acres, and 
the other of 2,425 acres, subject to the £4 quit- 
rent. The diagram annexed to this letter was 
certified by a clerk in the Surveyor-General's 
o&oe, on September 1st, 1851, and specified the 
proprietors of the 2,425 acres, L. being entered 
for 500 acres only, and the rest allocated 
among the defendants, or those under whom they 
now by same or quanttMos dsrlTed. L^ Ootobsc 
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and November, 1851, transfers were made by L. 
to the defendants, Ac, of their shares of the 
2,425 acres, and these wer^ expressed to be 
subject to quit-rent, as reserved by the deed of 
September 1st, 1851. The defendants never saw 
this deed, and believing that the proportion of 
the quit-rent for the 2,606 acres had been re- 
deemed, continued to pay L. what would then be 
their portion, L. paying in fact £4 a year to 
Government. This continued till 1857, when 
L.'s share coming to W., he refused to pay more 
than his proportion. The Government then sued 
for the rent before the Resident Magistrate, but, 
by consent, the question was tried in this Court. 
But before trial, W., for purposes of his own, 
paid the entire rent to Government. The case 
was, however, brought to trial on the question of 
costs, and for the opinion of the Court on the 
question whether the arrangement between the 
Government and L., in 1851, bound the defen- 
dants. W. did not plead or appear, and had not 
been served with notice of trial. The Court 
(Hardimo, C.J., absent) gave judgment for the 
defendants, and as it appeared to it that the 

Sortions of the 2,425 acres, transferred to the 
efendants, were only subject to such a proportion 
of the £4 as 2,425 bears to 6,031, which proportion 
they had always been ready to pay, ad judged 
costs to the defendants, expressing no opinion in 
reference to L.*s lot, which had come to W. 
Fet Curiam: Though the debts were affected 
with notice of the d^s of September 1st, 1851, 
and if Government were an innocent party, it 
might probably have objected to them their 
laches in not acquainting themselves with the 
contents of the deed and objecting while L. was 
within reach. Yet, as the Government had notice 
of the defendants* rights in the 2,425 acres, 
before executing the deed of September Ist, 18G4, 
it could not so object. Sutherland v. Bentletj;— 
March 24th, 1864. 



2. Nature of Tenure, 

Quit-rent tenure is in the nature of emphyteun^, 
the donimium plenum remaining in the grantor as 
dominus direcUu^ and the grantee having merely 
the right of possession. The usual conditions in 
such grants, relating to outspan, roads, and 
watercourses, are common to emphvteutic tenure, 
but the further condition containea in the deeds 
that the grant is subject to all such future duties 
and regulations as may be established, indicates 
a special grant far beyond that of simple emphy- 
teusis. Vos V. Colonial Qovemment^ — XTV., 201. 



3. Action to Recover, 

Commenoement of Cause of Action.]— The 
cause of action for recovery of quit-rent com- 
mences at the issue of the deed of grant in 
respect of quit-rents due prior thereto. Colonial 
Treasurer v. Co^teec,— 1872, 28, 40. 

DispoBal of Balance.] — The balance of the 
price realised by the sale of land for arrear quit- 
rents authorised to be paid to English equitable 
mortgagees, subject to payment of transfer duty, 
ttie Master reporting that no other person had 
anv claim against £e moneys, which had been 
lodged. in Gonrt, save any claim which the 



Registrar of Deeds might have in respect of 
transfer dues upon a former sale. CoUmial 
Treasurer v. LungUy^ — I., 235. 

Practice at Hearing.]— Under Law 19, 1863, 
it is not necessary to proiduoe the title deeds of 
the property in respect of which the quit-rent 
claimed has accru^. Colonial Government v. 
Guy,— 1867, 136. 

Summons.] — A summons for quit-rent must 
show that defendant is the registered owner of 
the property on which the rent is due. CoUmal 
Treasurer v. iirtr/,— 1871, 96. 

ProTiBional Sentence.] — Provisional sentence 
is granted for quit-rent. CoUniial Treasurer ?. 
Coetzee,—mi2, 28, 40. 



RACING.— See HoBSE Bacb. 



RAILWAY. 

I. Construction. 
II. Manaoeioent and WoRRiNa. 

I. Conbtetjction. 
1. Compensation to Owner, 

•Land Within 100 fee#— SeTeranoe.]— Plain- 

tilt sued the Qovemment for compensation in 
respect of injury to his farm, by severance, by 
the construction of the railway authorised by 
Law 1, 1881 : — Held, that where, as in the present 
case, the Government had a right to claim s 
width of 100 feet for railway construction, with- 
out compensating the owner, the Law 16, 1872, 
did not govern the question of compensation for 
land within such width, which could only be 
awarded in respect of improvements or bush, and 
had to be determined under Law 19, 1875. 
Freeman v. Colonial Oovemmenty — ^IX., 181 ; X., 
71. 

But compensation may be given in respect of 
land, outside the 100 feet width, injurionsly 
affected by severance or otherwise, such com- 
pensation being ascertainable under Section 41, 
Law 16, 1872. When a culvert, mainly con- 
structed within the 100 feet width extended a 
short distance beyond, so as to injuriously affect 
the plaintiff's land outside the 100 feet width. 
Held : — That the plaintiff was entitled to com- 
pensation. Law 19, 1875, is not, sewhU, to be 
regarded as applicable to railroads, save so far as 
it is expressly made so. It is only incorporated 
by Law 1., 1881, Section 10, as a means foraaocff- 
tainlng compensation in the case of land within 
the 100 feet width. Ih. 
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Rule as to Compensation.]— Where a land- 
owner has under compulsion of law to allow of 
his interest in land being taken from him or 
injuriouslv affected, he should be compensated 
unless legislation has otherwise provided, the 
tendency being rather in favour of compensation, 
bj reason of the compulsion. The law having 
provided that in general there shall be no com- 
pensation for land taken within the 100 feet 
width, ought not to be regarded as a reason for 
dealing severely with the owner as to land out- 
side that width. lb. 

Bush.]— Under Law 2, 1880, compensation 
can be claimed from the Government by the 
owner of land from which bush, within the 100 
feet reserve, is destroyed by reason of railway 
construction, inasmuch as with regard to bush on 
land taken outside the reserve the Qovernment 
would have had to pay for it in the value of such 
land. Green v. Colonial Government^ — III. (Sep- 
tember) 33. 

Land outside BesePYe '' injuriously affected*' 
—Lands Clauses Law.]— By Section 11, Law 5, 
1888, the proprietors of lands granted by the 
Crown are not, except in the cases provided in 
their doouments of title, entitled tfl any com- 
pensation for land taken for railway purposes. 
Section 4 of the same law incorporates the Lands 
Clauses Ck)nsolidation Law, 1872, save when ex- 
pressly varied by the special law : — Held, that 
the Lands Clauses Law not being referred to in 
the 11th Section, was not thereby ** expressly 
varied," as to land beyond the 100 feet width, 
and that the Lands Clauses Law therefore be- 
came applicable to a claim for compensation in 
respAot of such land injuriously affected, though 
not actually taken, by the construction of a rail- 
way under Law 5, 1888. Meek v. Colonial Gov- 
mim^t,— Xm., 271. 

Object of Lands Clauses Law.]— ** The 

policy of the Lands Clauses Consolidation Law 
was to prevent private caprice or selfishness from 
interfering with the prosecution of works designed 
for the public benefit, but to do this with strict 
regard to individual rights by securing ample 
compensation in every case in which individual 
sacrifice or inconvenience is found to be essential 
to the general good. It never contemplated that 
the community should profit at the expense of a 
few of its members, and, as the condition of 
redress, it only required proof by the owner of 
injury to his property." (Metropolitan Board of 
Works V. Macarthy, 7 H.JL., 2^3), lb. 

—Incorporation of Lands Clauses Law.]— 

Law 16, 1872, as affecting the taking of lands for 
railways under Law 19, 1875, is only a law for 
granting compensation. Where a deed of grant 
is such as expressly excludes the owner from 
compensation by Law 4, 1875, Section 9, the 
Law 16, 1872, incorporated with Law 4, 1875, 
except when expressly varied thereby, is not so 
incorporated quoad the claims of such owner. 
Chick V. Colonial Govemnienty—lSllj 1. 

-< Civil Engineer''— Law 19,1875, Sections.] 

The Government Resident Railway Engineer is, 
quoad railways, the officer referred to in Section 
6, Law 19, 1875, under the expression " the Civil 
Engineer." Ih, 



Severance — Arbitration Proceedings — 
Costs.] — The Colonial Government, under Law 
1, 1881, entered upon and constructed a line of 
railway over the applicant's land, giving him two 
level crossings. The applicant daimed compen- 
sation inter'alia for severance of his homestead 
from improved land, but the Resident Engineer, 
in proceeding to arbitration, under Law 19, 1875, 
refused to submit this claim. The proposed deed 
of submission left costs to the arbitrators* discre- 
tion, but the applicant required that costs should 
be regulated by Law 16, 1872, Section 31, which 
provides that, if the award exceeds the tender, 
the owner is entitled to costs. Held : — That the 
applicant could rightly claim compensation for 
severance, subject to the provisions of Law 2, 
1880 ; but as to costs, the arbitrators could not 
be bound by Law 16, 1872, inasmuch as the 
arbitration proceedings were governed by Law 
19, 1875, adopted by Laws 2 of 1880, and 1 of 
1881, and the provisions as to costs in Law 16, 
1872, applied only to arbitrations under that 
Law, and not to proceedings under Law 19, 1875. 
Held, further, that the Court had no authority 
to order the deed of submission to be framed in 
any particular form, and, SE&fBLS, an owner, who 
has not signed the deed of submission, may sue 
for such compensation as he may be entitled to 
by law. Semble: The English decisions as to 
severance, being governed by an Act differently 
worded to Law 2, 1880, are not applicable. Com- 
pensation for severance, even when access is given 
by level crossings, may be claimed under Law 2, 
1880. Raw V. Natal Government Railways, — 
VI., 48. 

Entry on Land— Delay.]— When a landowner 
applied for an interdict agamst the Government 
railway contractor on account of his entering 
upon applicant's property and doing damage, it 
appearing that the entry on the land had not 
been opposed, that the applicant had lain by for 
a considerable time, and that the contractor had 
offered to pay whatever amount might be awarded : 
The Court made no order. Green v. Colonial 
Government Sf Perry, — HI. (July) 6. 

Unnecessary Damage to be Avoided.]— In 

exercising the powers conferred by law for the 
construction of railways, the Government and 
their contractors must not arbitrarily interfere 
with the rights of proprietors so as to cause un- 
necessary injury. Meek v. Colonial Qovemmentt 
— Xm., 271. 

Pleading— Law 6, 1888.— See PLEAniNa. 

Common Law Right to Compensation.]— 

The Government railway department having 
given notice to a landowner to treat for the pur- 
chase of land required for the purposes of the 
railway constructed under Law 1, 1881, and out- 
side the 100 feet width, the owner offered to give, 
wiUiout payment, the area required on one side of 
the line but not that on the other side. This pro- 
posal being declined, a draft deed of submission 
was forwarded to the owner by the railway solici- 
tor, for approval, but was not agreed to. After 
further correspondencis, the railway department 
made an offer for the land, and, under Law 16, 
1872, section 51, deposited with the Master an 
amount which had been mentioned by Hxe owner 
as its value, intimating the intenUon (rf the Qo«. 
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▼enuMnt to enter upon the land. The owner 
then ai^lied for an interdiet restraining sndi 
entry or trespass or any works upon his property. 
Hbld :— That the circumstances did not justify a 
process which would have the effect of stopping 
the railway works ; and, matters haying gone so 
far, it would be improper to appear to favour one 
side or the other. That even if the compulsory 
powers of the Goyemment had expired, there 
was nothing to preyent an ordinary action between 
vendor and purchaser under the common law, 
without reference to statute, the question being 
solely one of price and there being no other 
Injury. RaJfe v. Nat<U Oovemment Railways^— 
XI., 241. 

Statutory Hotioe on Taking Land.]— The 

g revisions of the Law 19, 1675, as to notices, <&c., 
ave to be construed strictly, Where the requisite 
procedure had not been taken :— Held, that the 
Oovemment should be interdicted against enter- 
ing upon land for railway purposes. Chick v. 
ColoMol Gwmm^it,— 1877, 1. 



2. Transfer of Land Taken, 

Law 1, 1881.]~By Section 6, Law 1, 1881, the 
Lieutenant-Governor is empowered " to enter 
upon, take and use " lands required for railway 
purposes : — Hkld, that an owner from whom land 
had been so taken could not be compelled by the 
Oovomment to give transfer. Nor could such 
transfer be demanded under Section 47, Law 16, 
1872, except by an action in the Supreme Court 
for transfer, after certain preliminaries as to 
compensation, specified in that section, had been 
duly observed. Semble^ that the powers of that 
section applied to land within the 100 feet width, 
for which, in general, compensation was not 
claimable. On appeal to the Privy Council, 
Held, aflSrming the judgment of the Supreme 
Court, that when the Government of a Colony 
has lawfully resumed possession of Crown Lands 
alienated to a subject, by virtue of a reservation 
in the original grant or of Legislative authority 
subsequently obtained, the right of the subject 
is pro tanto extinguished, and his interest, so far 
as resumed, reverts to the Crown; and a pro- 
prietor who is deprived of land without considera- 
tion incurs no obligation to execute a transfer of 
such land. If compensation is due, a transfer 
may be obtained, as provided by the Lands 
Clauses Consolidation Law, No. 16, 1872. Colonial 
Oovemment v. Natal Land and Colonization Co.^ 
— Vm., 54 ; X., 112. 



n. Management and Wobxino. 

Hegligenoe— Pleading.]— In an action against 
the Colonial Government for damages on account 
of negligence in the working of the Government 
railways by which plaintifif*8 wagon had been 
damaged at a level crossing, the declaration 
averred (1) That there was a notice-board placed 
at a certain distance from the crossing where the 
accident occurred, with the word "whistle" painted 
thereon, this being an instruction to the defen- 
dant's servants while in charge of trains to blow 
a whistie to warn persons passing over the cross- 
ing ; (2) That there were no gates at the crossing 
M th«f« (wght to faave been, and il there were, 



the gates were tdmi ; (8) That the train by which 
the damage was done was being run at an exces- 
sive rate of speed. On the exceptions to these 
averments as being argumentative, irrelevant, 
and bad in law, on the grounds (1) In relyinff on 
a departmental instruction as constituting a duty 
of the defendants to the plaintiff ; (2) As alleging 
a duty to erect gates at a certain crossing or to 
keep them closed ; (3^ As relying upon a duty to 
reduce the speed at which trains were run. Held: 
— That the exceptions failed. The notice to the 
engine-driver to whistle, while it did not show 
that an omission to whistle would amount to a 
breach of duty in law, yet, being admissible evi- 
dence of the intended precaution, it oould be 
pleaded. The averment of excessive speed was 
one of fact and could also be pleaded. Fell v. 
Colonial Oovemment, — ^X., 185. 

Liability for NegUgonce.]— The Government 
in respect of its railways has to be regarded as an 
ordinary trading company ; and while it must be 
allowed that the Government, under statutory 
powers, has a perfect right to work the railways, 
yet at the same time it must not show negligence 
m that working to the injury of individuals who 
are lawfully there. 16. 

Liability as Carrier.— See Carrieb. 

Negligee— Trespassing Cattle— Fences.]— 

The N. R. Co. were empowered by a Law of the 
Natal Legislature in 1859, to construct and work 
a Railway at Durban. The Law did not require 
any fence to the Line except (Section 58) where 
a road crossed it on the level, where there was to 
be a fence of 100 feet on each side, and in 
default, the Company were not to be entitled to 
claim for damages done in crossing within 500 
feet on either side of the road. And, by Section 
80, the Lieutenant-Governor had power to issue 
regulations as to the management or use of the 
railwav, for the protection of passengers on it, 
and other persons. The Company had put up a 
wire and pole fence along the line, and part of 
this being out of repair, an ox of W. got on the 
line and was killed by the engine. W. thereupon 
sued the Company in the Resident Magistrate's 
Court for the value of the ox on the ground of 
their not keeping the fence in repair. The qo^ 
tion of negligence on the particular occasion did 
not arise. The Magistrate being of opinion that 
the Railway Company was bound by common law 
to keep up a fence, gave judgment for W., and 
the case came before the Court now on appeal. 
The Court (Connor, J., not concurring) dismissed 
the appeal, with costs. Per Hardino, C.J., and 
Phillips, J. : A railway engine being, a dangerous 
instrument, the Company were bound by common 
law to keep up a fence, <ftc., to prevent cattle getting 
on the line. Per Connor, J. : Semble, the Law of 
1859 authorising the construction and working of 
the Railway, not only without requiring a fence, 
but expressly contemplating there not being a 
fence, W. had no right of action for the implied 
negligence of not repairing the fences, there must 
have been actual negligence in the particular case 
to entitle him to sue ; but if Connor, J.*8 judgment 
had been required in the case, he would have 
taken time to consider the English authorities. 
Wltitehead v. Natal JtaUway Company,— 38rd 
SeptembeTi 1663, 
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A hone straying from an enoloeore, trespassed , 
t>n the Govermnent railways and was kiOed by 
mn engine :—H£LD, that the railway was not 
Bableforthe lors. Natal Govemmen Bailioayt 
T. IialHffh,^y., 71. 

The oonstmction and working of the Natal 
Goyemment Railways being authorised by 
statute, without any obligation to fenoe the line, 
there is no dnty in law on the Ooyemment to 
maintain fences along ihetr lines of railway 
soffioient to exclude cattle from trespassing. 
With regard to compensation for cattle killed, 
there ean be no injury without culpa^ and the 
exercise of a right cannot be said to be injurious. 
A common law right to compensation cannot 
prevail against an altered state of things author- 
ised by statute. Freeman v. ColoiUal Govern- 
ment,—lS.,, 181. 



Md BimiMal «f OffioUL]— A 

railway official, having been suspended and dis- 
missed from his 'employment by the General 
Manager, appealed to the Govemor-in-Counoil, 
who oonfirmed the suspension and dismissal 
under Section 5, Law 9, 1882. Held:— That 
such suspension and dismissal being *' without 
further appeal " under Law 9, 1882, Section 5, 
were final and not subjeet to review in the Courts 
of Law of this Colony ; and that the employ^ so 
dealt with could not maintain an action for 
wrongful dismissal. Held, further, that the 
omission of the plaintiff to bring forward all the 
facts of his appeal to the Qovemor-in-Couacil 
was not such a grievance as would justify the 
interference of the Court, there being nothing to 
show that he bad asked for a rehearing or 
offered new facts. (Henwood v. Trafford and 
others,— XI., N.L.B., 93, followed.) Stride v. 
Colonial Government,— XUl., 158. 

Priori^ of Claim for Carria^ of Ooodi.]— 

A debt due to the Natal Government Bailways 
for the carriage of goods is a preferent claim 
within the rule laid 4own in Maioson^s case {14 
1^.L.R., 224). The tact that the Law 9, 1882, 

Provides a special mode of recovering such debts 
y the sale of the goods, does not affect such 
priority. In re Egner,—XIY,t 270. 



RATES AND RATINQ.— See Municipal 

CoBPOBATioN. Township. 



RATES IN LIEU OP RENT. -See 
Landlobd and Tenant. 



RATIFICATION. 

Of Aathority.--See Pbincipal and AoENt. 
By Minop.-^See Minor. 
By WoniAiu— See Woman. 



RECEIVER. 

Of Partnendiip ABsets.— See Pabtnebship. 

Inspoetion of AccoantB.] — Receiver authorised 
to exaiuine accounts in the bank and elsewhere. 
In re Vean and Chapter of St, Peters,— 1061 ^ 183. 

Of Trait Funds— Master.] — The Master of 
the Supreme Court appointed joiAt receiver of 
trust -funds. Ifc.,— 188. 



RECONVENTION.-Set Piaadino. 
In Ma|lstrato*8 Coul—Bee MaoibtbaIb's 

HOXTST. 



REGISTRAR OF DEEDB. 

Canoenation of CtOfHtof^s Bonfl — Pre- 
cautions.— See CURATOB. 

Effect of Begistration.— See Mobtoaox Bond 
(action on). 

Action Against.]- The RegUtrar of Deeds 
ougiit not to be maoe « party to <an action for 
transfer. Salmon v. Registrar of Deeds and 
others,— Y,, 889. 

OiBce BegnlationsJ— A vegulation issned by 
the Begistrar ol Deeds requiring all deeds of 
lease tendered for registration to be executed 
eitiier notarially or before him, Hbld, to be ultra 
vires, though a verifying affidavit may lawfully 
be required prior to registration. GeUs <lt Innes 
V. Registrar of Deeds, — I., 29. 

FeesJ— By OrdinaBoe No. 2, 184^ Section 4, 
one of uie regulations as to the fees to be taken 
in the office of the Begistrar of Deeds, is as 
follows :— " For a search of the books of transfer 
or debt registry, for each letter searched, 2s. 6d." 
The practice, it was stated, had always been to 
require this fee for each name searched for. 
Counsel, on behalf of the Katal Bank, applied to 
the Court to direct the Registrar of Deeds only to 
require one such fee in respect of all such names 
beginning with the same letter of the alphabet. 
It was contended contra by the Attomey-tieneral 
for die Besistrar of Deeds, that the fee was for 
each search n respect of an? i^me oommenoing 
with each letter in the al^bet The Court, by 
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iii order, did declare that the Ordumnoe only 
aathorised one fee of 28. 6d. for a search on any 
one oocasion in respect of all names oonunenoing 
with one and the same letter of the alphabet. In 
re the Natal Bank.—dOth September, 1862. 

Deeds being lodged for registration in the 
office of the Begistrar of Deeds, that officer re- 
qoired the consent of the Master to the proposed 
mortgage, which, however, could not be obtained, 
and the deeds were withdrawn. The Begistrar 
of Deeds claimed to retain one half of the fees 
paid, by virtae of a rale of his office. Held : — 
That the Bule was invalid, the only fee payable 
being one of 48. 6d. for registration. In re Grants 
—IX., 124. 



REGISTRAR, SUPREME COURT. 

Feet (Prior to 1885) .]— Where evidence is taken 
before a Jndge by conmiission, the Begistrar's 
tariff fee for ** taking down the examination of 
any witness" is chargeable, whether he have 
himself taken down the evidence, or whether a 
shorthand writer paid by the parties have done 
so. Parties cannot by agreement deprive the 
Government of revenue. Morkel v. Howell^ — V., 
181. 

Want of 81 jnatnre to Prooesi.— See Appeal. 

Fees— Preparation of Becord for Privy 
OonnclL— See Appeal. 

iMoing Writ of Beview.— See Appeal. 

luning Writ of Arrest.— See Abbbst. 



REGISTRATION. 
Of Issifnment.— See Inbolvsnot. 
Of Lease. — See Lahdlobd and Tenant. 
Of Company.— See Gokpant. 



REHABILITATION.— See Inbolvenot. 



RELEASE. 

Of Surety.— See Pbinoipal and Subbtt. 

Of Oo-Debtor.1— By onr Law, a release by a 
creditor to one of two co-debtors does not, ipto 
facto or ipso facie, benefit the other debtor; but 
if A. be released and B proceeded aaainst, so that 

B. gim b^y^ vwum 90 A* lor Ui ball, the 



general release to A. may be cat down by one 
half, and would so far be inoperative In order, 
therefore, to avoid circuity of action, the rule of 
law is that if it be to the interest of A. that his 
co-debtor should be released, then the release will 
be operative in favour of B. NaUd Bank v. 
Banfield db Co.,— Yl., 178. 



RENT. — See Landlobd and Tenant. 



RESIDENT MAaiSTRATE.-See 

Magistbate. 



RES JUDICATA. — See also Jitdomskt. 

Judgment of Protector of Immigranti.— 

See Indian Imhiobant. 

Action agiunit Trastee and Crediton.— See 

Insolvency. 

Diimiual on Bxoeptioni.— See Appeal. 
ConTiotion under By-Law. — See Municipal 

C!0BP0BATI0N. 

Confirmation of Account. — See Exxcutob. 
Inbolvxnct. 

Ownenhip of Ooode— Execution.— See En- 

ounoN. Maoibtbatb*s Ck>nBT. 



RESTITXTTION OF CONJUGAL 
RIGHTS. — See Husband and Wivx. 



RETENTION. 



By Attomeyi 

Attobnky. 



of Client's Papere. — See 



Distinguiihed from Hypotliec.]— Betention, 
as distinguished from hypothec, is not within the 
provisions of Law 20, 1866. One of the requi- 
sites for retention is that the demand should be 
connected with the property retained. Reten- 
tion differs from hypothec as only affording a 
ground of defence to an action to recover the 
property retained, not giving a cause of acti(m« 
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Of ntle Deeds.]— Where title deeds had been 
depoeitod with a hiok, together with a power of 
attorney to mortgage, but no bond had been 
passed, Held : — l^at the bank had no right of 
retention over the deeds as against trustees of 
the debtor's insolvenoy. Moorby^s Tustees y. 
Natal Bank,--Ul, (September), 10, 80. 

— Beeond MoFtgagee.]— Presumably, title deeds 
belong to the owner of a property. A second 
mortgagee not being made owner of the property 
bj the trustee's reservation of the security, under 
Seetion 30, Ordinance 24, 1846, is not entitled to 
the deeds, the first mortgagee being equally an 
owner and having prior rights. McEwan't 
Curator ▼. EolUday.—IV,, 81. 

Anetioneep.l — An auctioneer cannot retain 
title dc»ds to the injury of the mortgagees, who 
were such when the deeds came into his hands, 
unless the mortgagees were parties to the trans- 
action by which he received them. Sbmble, how- 
ever, that an auctioneer might have some claim, 
in respect of the title deeds, for work done, as 
against a surplus remaining after payment of the 
mortgage out of the proceeds of sale. lb. 

Bnflder—Rllpit againet MoFtgagee.]~See 

also BuiLDBB. Applicant had erected a buildiuR 
upon land mortgaged to respondents, and had 
obtained a judgment against the owners for the 
balance due on his contract, which, however, had 
not been paid. The respondents had foreclosed, 
and had advertised a sale of the property, which 
applicant now desired to stay, on the ground that 
1^ law he was entitled to retain the building 
until paid, his right of retention being superior 
to that of the mortgagee. The Court authorised 
the Master to hold the proceeds of the sale, if 
proceeded with, pending further action. The 
matter was subsequently compromised. Holmes 
V. South African Loan^ dbc^ Agency ^ — lY., 68. 

CoBTeyancep— Title Deed!.]— Advances made 
for payment of conveyancer's charges for pre- 
paration of transfer, are entitled, in respect of 
retention of the deeds, to preference. The 
deposit of the deeds, however, gives no right of 
mortgage. Sadoo v. Ladlee, — ^IV., 123. 

ntie Deed!— Attempt to MoFtgage.]— Title 

deeds cannot be retainea on account of a claim 
connected with an unsuccessful attempt to mort- 
gage. Ea$terbrook*8 Trustees v. McNeil,—IV,t 
119 ; Sadoo v. Ladlee,—IY., 128. 

— Promise to Mortgage.]— Applicants had de- 
posited certain title deedls with respondent, on 
the alleged condition that a mortgage bond was 
to be passed, if further advances were made. 
Bespondent, however, swore that the deeds were 
given to him to pass a bond, as security for 
applicant's general account, without reference to 
a further advance. Applicant's solicitors claimed 
to retain the deeds, until paid the expenses of 
transfer and of the proposed mortgage. No 
power of attorney to mortgage had been executed. 
Held: — That, in this conflict of evidence, the 
Court would not decide the matter upon motion. 
SxMBLB : Where title deeds have been deposited 
under the promise of a bond, the person who 
holds them ought to bring an action to have the 
boQd pftwed ;— B«u>t hQw^yer, that tbe bolder 



had a right of retention in the meanwhile. 
ChrUti^ont Thow it Co, v. l^oyu Sc Hathom, — 
VI., 126. 

Of Cattle, for Igiitment Chargei.]— See 

Cattle. 



RETURNING OPPICER.-See 

Lbgislativb Council. 



REVENUE. — See Cbown. Customs. 

Stamps. 

Feet of Offloe* — See Appeal. Bboxbtbab or 
Deeds. Beoistbab, Supbemb Coubt. 



REVIEW.— See Appeal. 



REVIVAL OP JUDQMENT.-See 

Judombnt. 



RIPARIAN PROPRIETOR.-See 

Watebooubse. 



RIVERS AND STREAM8.-See 

Watebooubse. 



ROAD. 

I. Genebal Bules. 
II. Road Boabd. 
in. Otheb Mattebs. 
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''Main Boad**— More than one.]— There 

may be more than one statutory ** main road ** 
between the same points. Meek v. ColonUU 
OovemmcjU, XIH., 271. 

Ancient or Accustomed Use— Interdict]— 

Application for an interdict for obstructing a road 
and drift, and that the respondent should restore 
them to their former conmtion. The road, &o., 
had, it was deposed, been in use for twenty-six 
years. The respondent objected to a perpetual 
interdict being granted without a trial. The 
Court granted an interdict against obstructing 
the road and drift until further order ; an action 
to be commenced before Slst July next, with 
liberty to applicant to restore things to the state 
in which they were two months previously. 
Maritz v. Baynes,—U&j Slst, 1864. 

Rule fiMi interdicting defendant from interfer- 
fering with plaintiff's use of an accustomed road. 
Buchanan v. PWjwcm,— 1869, 48. 

Bespondent, who owned land on either side of 
applicant's property, had for 27 years used a 
road through the latter, no such road, however, 
being shown on the applicant's diagram. It was 
alleged that a public road was available. Held : 
— That the applicant was entitled to an interdict 
restraining respondent from using any road other 
than the public road laid down on the applicant's 
diagram, across the applicant's property, without 
prejudice, however, to action by the respondent. 
Richardson v. Tredoiup.—lSlly 42. 

Where a person has enjoyed for a considerable 
number of years the unrestricted use of a road, 
that use should not be taken away otherwise than 
by the decision of a competent tribunal. An 
interdict preventing the use of such a road 
removed accordingly with costs. Moreland v. 
Armytage^—XL., 116. 

— Obf traction.] — ^The question of the right to 
the use of a road over respondent's property had 
been referred to a road board which had reserved 
its decision. Pending such decision, the respon- 
dent had built a wall across the road: — Held, 
that the respondent had no right to alter in this 
way the state of things which had existed for 
many vears, and that the applicants should be 
allowed to remove the obstruction, on their under- 
taking to replace it if the decision of the Board 
should be against them. Shaw and others v. 
McKemie,--V.y 334. 

" Way of Nece«iity.^— A person who claims 
a road as a *' way of necessity " has no right to 
it merely because he must have some way. In 
the absence of any agreement upon the line of 
road with the person over whose land the way of 
necessity is to run, the way has to be settled by 
authority, and that authority, when called on to 
act, would have to take all the circumstances 
into consideration, and not only define the line 
of way but do so with as little injury as may be 
to the person whose land is to be traversed. 
Cadle Y. Martens,— m. (March) 25. 

Sbmblb : There is no such thing as a *' way of 
necessity," unless it has been set oat by a com- 



petent anthority. The eapression 4n Law 36, 
1888, seems only to mean a "necessary way." 
Leask v. PeiZeu?,— XI., 74. 

How Acquired by User.] — ^As, by the Boman 
Dutch Law, actual prohibition or Imt to user, as 
distinguished from mere nonuser, for 40 years, 
defeats the right to a public way, so by our law 
which in the converse proposition is analogous 
to the law of Scotland, it may be held that a way 
for the public is acquired by a 40 years' user. 
The period for the acquisition of a servitude in 
general is one third of a century. McKeruU v. 
Shaw and others^—yjl,, 84. 

ETidence of Public Bead.] — A general plan, 
made by order of Government and of record in 
the Surveyor General's office, must be taken to 
be an authoritative declaration as to the public 
roads shown thereon. Cadle v. Martens, — IIL 
(March) 25. 

ProTince of the Court.] — It is not within the 
province of the Ck)urt to authorise the stopping 
up of a public road, by reason of another road 
being proposed to be substituted for it. (Kqfter 
V. Van Rooyen, 2 N.L.B., 210, followed). lb. 

"Public Bead"— HegatiYe Deflnition.]-?^^ 

Williams, J., dissentiente : A road which has not 
been proclaimed by authority, on the making or 
maintenance of which public money has not been 
spent, which has not l^n expressly reserved for 
public use in a grant from the Crown, and in 
respect of which there is no consensus of public 
opinion in its favour as a public road from 
" immemorial user," even for 83J years — such a 
road cannot be regarded as a main road. The 
appearance of the road on a general plan in the 
Surveyor General's Office, such plan not beine 
the result of an actual survey but compiled 
from plans not themselves showing the road, is 
not conclusive. 16. 

Authority for Public Boad,]— The grant 
by the Crown of a farm, showing clearly a public 
road, is a recognition by the Government of that 
road as an authorised way. But it is not easy 
to see how the general public can acquire a road 
by prescription. Keyter v. Van Rooyen, — ^11., 210. 

OwnePBhip of SoiL]— As a general rule, the 
ownership of the soil is in the proprietor of the 
servient tenement. But in a public way, the soil 
is said to be public. lb. 

Injury Caused by Obitruction.]— Where de- 
fendant, having obstructed a public road running 
along a ridge, had substituted therefor a lower 
road, which intercepted springs of water instead 
of keeping above them, and which compelled 
cattle to be driven close by plaintiff's house, 
Hhld : — That the plaintiff had sustained snob 
injury as would entitle him to succeed in his 
action for removal of the obstruction ; but, under 
the circumstances, with a limitation as to costs. 
[Per Williams, J., dissentiente : That the plain- 
tiff had not suffered real and appreciable damage 
and ought not to succeed.] lb. 

Mature of Bemedy.]— When an interdict is 
applied for against a person ploughing up or 
obstmctihg a road, it most be borne in mind that 
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sooh person may be adopting the best means of 
prerenting the public acquiring a prescriptive 
right to an anthorised way oyer his land. Notice 
of such an application is necessary. Watson v. 
Maeleod,—!., 262. 

Applicant claimed the use of a road, which the 
respondent had closed by erecting a fence and 
planting on the site. Held :- That, as more 
than a year had elapsed since the closing of the 
road by respondent, with the applicant's know- 
ledge, and as the respondent had taken the only 
method ordinarily used for closing what he con- 
sidered to be an unauthorised road over his farm, 
the applicant could not be permitted to take the 
law into his own hands by destroying the re- 
spondent's fence. The Court therefore must 
refuse the application for restoration of tiie use 
of the old road, at the same time granting an 
interdict against destruction of the fence, and 
reserving all costs. Kti^ v. Van Rooyen,—!!., 

Prima Facie Riipits.]— If there be a disturb- 
ance of the status quo, there may be often a right 
to have things restored summarily, within a 
short period, to their former state. But the 
Court will not interfere in a summary way to 
deprive a person of a right to which he is prima 
facie entitled, and whidi he has enjoved for a 
long period, with the knowledge of those con- 
cerned. Gutridge v. HolUday.—L, 261. 

— A<yoining Occupiero,]— Prima /a<rie, a " right 
of way" means one for the adjoining holders. 
lb. 



II. BOAD BOABD. 

1. Powers of Board, 

Road— Way of Necessity.]— The 

local Road Board has power to act where there 
is a claim in respect of an asserted necessity, the 
restriction in Section 30 of the Law being taken 
as confining the powers of the Board as to setting 
out roads, to cases where either rights or needs 
exist. HoUey v. Umgeni Road Board,— }i,, 141. 

Frinoiple upon which Board must act.]— In 

laying out a road as a necessary road, the Board 
has a right to adjudge some reasonable expense 
to be incurred for construction and maintenance 
by the party applying for the road. The Board 
is bound so to arrange the line of such a road as 
to cause as little inconvenience as possible to the 
owner of the farm over which it passes, con- 
sistent with a fairly practicable road for the 
porposeg ot the applicant. Leash v. Pellew,-^ 

Oannot Sae for Costs.]— The decision of a 
Boad Board under Law 19, 1885, confirmed by 
the Governor, directed that the whole costs of the 
enquiry and survey should be paid by one of the 
disputants, whom the Board now sued for the 
costs so awarded against him. Held : — That the 
Board, as a judicial authority, had no right of 
action to enforce payment of costs. Such an 
action would not be maintainable under Law 19, 
1886, amendiiiff Law 17, 1888. The sarreyor 
AttOld toe te m nxnj Im8,«iiA In tbeabewe 



of any special statutory provlsion» each member 
of the Board would have to enforce the judgment 
for his own expenses. Lion^s Rwer Road Board 
V. McKenzie,—Yl,, 273. 

Interested Member.]— Section 29 of the Boad 
Board Law, 1888, enacts that no member shall 
vote upon any question in which he may be 
** directly interested." Held : — That such 
direct interest was not necessarily limited to the 
case of the road traversing the member's farm, 
but arose whenever a member might be individu- 
ally, through his property, benefitted or injured 
by the decision of the Board. That a member so 
interested was not prevented by law from sitting 
at the Board or from being on a committee of 
inspection under Section 36 of the Law, but he 
coula not vote at meetings of the Board. Holley 
V. Umgeni Local Road Board, — X., 141. 

Notice and Presence of Objector.]- Where 

an application is before the Board and an objection 
has been received thereto, the law does not 
require the objector's presence at the meeting of 
the Board's Committee of Inspection on the 
ground ; nor is it necessary that official notice 
of such meeting should be given to the objector. 
Saner v. iTianda Road Board,— XIII., 225. 

What Costs Allowed.]— Section 16 of the 
Boad Board Law, 1883, enacted that the Board 
should " decide as to the costs of the inquiry, the 
survey, and the record of the same, and by which 
of the disputants they shall be paid." Held : — 
That the costs so allowed embraced the actual 
travelling expenses of the Board or its Committee 
of Inspection, the expenses of a surveyor acoom- 
panying the Committee, including preparation 
of plan. Fees to members of the Board and 
clerk for attending the meeting and solicitor's 
costs in connection with the enquiry were not 
allowable. Skepstone v. Sdo^er,— VI., 247. 



3. Appeal from Board, 

Rale Nisi— Judge in Chambers.] —SBHfflLB : 

A petition under Sections 44 and 45, Law 36, 
1888, for a rule to show cause, should be pre- 
sented to the full Court and not to a Judge in 
Chambers, although the latter may, under Section 
40, allow further time within which to appeal, so 
as to enable the petition to be brought before the 
full Court. Saner v. Inanda Road Board, — ^XUI., 
225. 

Who to Begin.]— The petitioner may be heard 
first, in support of the Bule. lb. 

Unwillingness to Disturb Board's Decision.] 

— A Road Board has power to open a road, in- 
cluding right of ingress and egress, where either 
needs or rights are shown to exist. Where the 
Board, after full consideration and personal 
inspection, had decided that a road applied for 
was necessary for the requirements of the 
petitioner's sugar factory, as giving greater 
facility for carting to a railway station, Held : — 
That ihe Court would be slow to disturb such a 
decdsion, which had no doubt been arrived at b^ 
the esmiM of a ■ooad diaocetioa. lb% 
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Bvidenee.] — It is not neoessary under Section 
40, for the Board to return a record of viva voce 
evidence taken before it, where it does not appear 
that any such evidence has been actually before 
the Board. Ih, 

Jurisdiction of Suppeme Court not oasted 
by Law 17, 1888.]— The jurisdiction of the 
Supreme Court, in road cases, is not ousted by 
Law 17, 1888, under which such questions are 
referred to the Local Boad Beads, there being 
nothing in that law expressly taking away such 
jurisdiction. U>er Wraoo, J.) McKenzie v. Shaw 
and others,— Yll,t 82. 

OoTomor's Confirmation not Subject to 
AppeaL] — A Boad Board had laid off a road on 
ap]^cant*s farm, and their decision had been 
confirmed by the Governor, in terms of Section 
15, Law 17, 1888. Applicant, who was absent 
from the Colony at the time the Board met, had 
no notice of the proceedings, and he now moved, 
on notice to the Governor and the Board, to set 
aside the award. On the Attorney General 
objecting to the Governor being made a respon- 
dent, on the ground that leave had not been 
obtained under the 10th Bule of Court, the Court 
struck out all reference to the Governor, sub- 
stituting the name of the Colonial Secretary, 
through whom the notice had been served, Held : 
— ^That the Supreme Court could not interfere 
with the decision of the Board, such decision, 
when confirmed by the Governor, being no longer 
■ubjeot to review as the judgment of an inferior 
Court. Prima facie^ an award given, without 
notice to the applicant, would not bind him. 
Bbmblb: He might have a remedy on further 
application to the Board, and, possibly also the 
rignt to bringan action. McKetvHe v. Chadwiek 
and oihers,'-Tl., 352. 

The award of a Boad Board established under 
Law 17i 1888, when confirmed by the Governor 
M provided by that law, cannot be reviewed or 
•et aside by the Supreme Court, even though 
there has been an oimssion of some formality in 
or before transmission of the award to the 
OoTemor. Where the award was accompanied 
by a recommendation as to compensation, and the 
Governor in confirming the award refused com- 
Densation, the award had to be regarded as con- 
firmed* Henwood v. Trqfford and ot/i^«,~XI., 
98. 



m. Othsr Mattebb. 

Award of Arbitrators-Pnblio Ri<hti.-See 

Abbitration. 

Diiputed Road— Ground for Bnitaining 
Terdiot.— See PRAcmcB (New Trial). 

Pleading— "« Wav of Neoessity.l— A declara- 
tion claiming a road as a ** way of necessity" is 
open to exception unless it refers to some authority 
or agreement under which the line of way claimed 
has been constituted such a necessary road. 
CadU V. Martens.^m. (March) 25. 



RULSB OP COURT. — See Pmionci, 
and other Titles involving Bules. 



SALE. (See also Contract). 
I. Of Goods ob Movables. 

1. CoMtrucHon of Contract, 

2. When Property Pattes. 

8. Warranty and Sale by Sample. 

4. Latent Defect, Liability of Parties, 

5. Discharge or Breach of Contract, 

6. Delivery, 

7. Payment, 

8. JRt^^ of Unpaid Vendor. 

9. Distinction between Sale and Pledge, 
10. Other Matters, 

II. Salbs bt Auction. 
ni. Sale or Land. 

1. In Ordinary Cases, 

2. By Judicial Sale, 

(a) Practice and Procedure, 

(b) Capacity and Rights of Parties to, 

I. Of Goods ob Movables. 

1. Construction of Contract, 

<* Up to 100 or More.*!— A contract for tiie 
sale and delivery of cattle ** up to 100 or more**: 
—Held, to bind the contractor to deliver »t 
least 100. The plaintiff had, therefore, no ri^t 
to deliver 84 head only and then draw for the 
price. The non-acceptance of the plaintiff's draft 
was no excuse for his not fulfilling the contract. 
Liihauer v. Ifatt.— I., 18. 

CoBtom of Trade—Pnrohaser to take aU 
Risks.] — A custom of trade not known to both 

Earties is not binding. Plaintiff claimed that he 
ad sold goods to defendant under a custom of 
trade by which the purchaser took all risks. The 
defendant was new to the trade. Held:— That 
the defendant could not be held to have taken all 
risks merely on account of certainphraseology to 
the contract. Sheen v. Levick, — U., 144. 

Matters io bo Considered in Coiistraiii(]- 

Plaintiffs, who were merchants, contraotea to 
supply Bombay flour to defendant, a baker, in 
i^e^ed qoaatltlesi to be MiTiced it coMi 
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periods. The written contract contained no 
reference to quality, but there was evidence that 
the floor was to be of the same qaality as some 
delivered on a previous occasion. The quality of 
the article actually supplied was, however, in 
dispute: — Held, that as soon as plaintifiFs had 
adduced evidence that the flour supplied was 
good, merchantable Bombay flour, the burden of 
proving that it was of bad quality was cast upon 
the defendant. As he had failed to show this 
there should be a judgment for the plaintiffs. 
Per GoNMOB, C.J. : In construing the written 
contract, the Court had to look at the surrounding 
droumstances, in other words, being made aware 
of what the parties knew, the Court had to 
construe the contract accordingly. The custom 
of dealing, the quality of previous supplies, and 
the purposes for which the flour was known to be 
bought, had all to be considered. Dtmn dt Co, 
V. Smithy— HL,, 158. 

Receipt in Good Order— Tisible Defect- 
Burden of Proofi] — Where the purchaser 
having accepted the goods, gives a receipt *'in 
good order and condition," the burden of proof 
that the goods were damaged is thrown upon 
him, in an action by the seller for the price. The 
buyer may, unices otherwise debarred from doing 
so, defend himself in an action for the price by 
pleading and showing that the article is sub- 
stantially useless to him and not according to 
contract. As a general rule, the seller is not 
liable in respect of such defects in the goods sold 
as are easily visible at the time of sale. In an 
action by the seller for the price of f qpcing wire, de- 
fended by the purchaser on the ground of damage 
by sea water before delivery, the evidence as to 
the condition of the wire being conflicting, the 
Court considered the above rules and found 
for the defendant. Blaine v. MoUer dt Co.t — 
TLmf 96. 

Digpnted Price—Burden of Proot]—In an 

action upon a contract of sale, where the price 
daimed by the plaintiff for goods supplied to the 
defendant is in dispute, it is for the defendant to 
show that the price is excessive, the plaintiff 
being allowed to adduce evidence in rebuttal. 
Hill Bros. <& Co, v. Alexander d Jonei, — XII., 
202. 

Uncertainty as to Price— Costs.] ^Where in 

an action upon a contract of sale for the price of 
goods supplied, the facts were greatly in dispute. 
Held : — That the Court had to gather from the 
oral and documentary evidence and from the 
current market rates what was the price actually 
agreed upon. Under such circumstances, the 
plaintiff's agent having been careless and un- 
businesslike in the transactions between the 
parties, Held:— That though the plaintiffs had 
m a great measure succeeded in their action, 
each of the parties should pay their own costs. 
lb. 

^Proceeds," what are.] — ''Proceeds*' of 
goods sold means what remains after the ex- 
penses of making the sale. Natal Bank v. 
Cochrane,— m. (July), 22. 

Intermediate Proflts.1— Where there is a 
contract to sell property, then the person buying, 
proYided the oontraot ia curled oat| takes the 



profits from the time of the contract CoUiMm, 
Som dt Co. v. Koeh^t Tnwte^,— 1869, 171. 

Written BTidence of Contract— Part Per^ 
formance.] — Defendant gave a power of attorney 
to an agent, to sell his interest in certain land, 
without, however, inserting the purchaser's name. 
The agent sold to plaintiff and received from him 
a sum of money in part payment. Defendant 
thereafter executed and delivered to his agent a 
power of attorney to transfer, setting lorih the 
fact of the sale, but omitting the transferee's 
name, and a declaration was executed by the 
purchaser, who also signed his acceptance of the 
cession of the interest. Held : — That this was 
some ** evidence in writing " of a contract of sale 
between the parties, as required by Section 1, 
Law 12, 1884, and {ver Gallwet, C.J.) of part 
performance within tne meaning of Section 2 of 
that Law. MaUandain y. Mangena, — ^XIV., 60. 



.2. When Property Pa9i$$, 

Goods Resold.]— -Where the defendant had 
removed goods sold under contract ** at whole- 
sale prices," and had presumably resold them : — 
Held, that he could not say that the goods were 
not marketable, or that the prices were not 
'* wholesale," the price being known to him at 
the time of removing the goods. Smith, Hooper 
dt Co. V. 5t«yn,— 1867, 102. 

Goods not paid for.] — The ownership of ffoods 
is not transferred merely by delivery, if credit be 
not given nor the cash price paid. Turner Brot» 
V. Green Sc CoUnUe,—IV., 6 ; Stewart v. Vear,^ 
Vn., 17. 

Rilpit to Reclaim.]— Plamtiff sold fumituror 
to be paid for in cash, to the defendant's sons, 
who, a few days later, and before making any 

Sayment to plaintiff, assigned their estate to 
efendant. Held: — That as the ownership of 
goods, sold for cash and not paid for, did not 
pass by mere delivery, the plaintiff might reclaim 
the goods from the defendant, even though the 
latter were a bona fide purchaser for value. The 
defendant ought to have enquired whether the 
goods had been paid for. The mere fact that 
the plaintiff had proved in the original pur- 
chasers' assigned estate did not bar him from 
proceeding against the defendant. Stewart Y. 
K«ar,— vn., 17. 



8. Warranty and Sale hy SampU, 

^ Good Order and Condition.*l~The sale of 
a second-hand article described as **in good 
order and condition " explains the omission of a 
thorough inspection by the purchasers. HUdyard 
dt ElUs v. Skeen,--!., 204. 

Plaintiff undertook to supply defendants with a 
marquee, *' in good order and condition," which 
was purchased, after a casual inspection, for £15. 
On delivery, the tent was found to be deficient of 
ridge-pole and ropes, and, on being pitched, it 
was seen that there was a large hole m the roof 
and that it was rotten in other places. The tent 
was, however, used for the required purpose, and 
the defendants tendeced £6 toe Us hkci Hiu>;-^ 
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Thai as the plaintii! had failed to carry oat his 
contract to supply a tent in good order and con- 
dition, it was immaterial whether the warranty 
were express or implied. That the tent being a 
second-hand one might imply a certain amount 
of wear and want of cleanliness, but would not 
justify ^e condition in which the tent was found 
to be. Judgment for plaintiff for ihe sum 
tendered. Z6. 

Here Repetiiioii not a Waraanty.]— The 

mere repetition by a seller to a purchaser of 
statements made by other persons as to the 
quality of the article sold does not amount to a 
warranty. The seller is justified in repeating 
bona fide the description given by the vendor to 
him. Y(nmg v, iCru^^r,— XI., 239. 

BriAenee of WwraBty.]~In an action in 
which the plaintiff claims on a binding warranty, 
and where on the defendant's side there is a 
natural and reasonable account of w^at passed 
between the parties when the bargain was made, 
oontistent with a qualified warranty, it is especially 
necessary that the giving of such binding warranty 
should be proved to the satisfaction of the Court* 
The plaintiff's own statement will not suffice 
where there is evidence on the other side that if 
any warrantv were given it was qualified to the 
•xtent of the knowledge of the vendor, who 
believed what he stated to be the truth. LewU v* 
Payn,— XIV., 180. 

Bight Oonfemed bf Wavraaiy i^^^init 

DiMaae*]'— Warranty agamst lungsiokness, Hbud, 
to give the buyer a right to recover the value of 
the purchased cattle which had died of the 
disease but not other damages. Lax^nby v. 
a<6iof»,— 1867i 390, 289* 



L Latent D^ct. LiabUUy of Parties. 

A bona fide vendor, at a private sale, of infected 
cattle, is only liable, at common law, for restitu- 
tion of the price of the diseased cattle. Fell v. 
i/ttttiiw,— IV., 93. 

Where cattle have been sold by private sale, 
within Section 9, Law 9, 1671, a i!>ona >f(! vendor 
is only liable for restitution of the price of 
infected cattle sold. Ih, 

Plaintiff purchased from defendant cattle 
which within a fortnight became affected with 
lungsiokness. The defendant was not aware of 
any defect, and admitted having sold under an 
implied warranty that the cattle were healthy. 
BxLD : — That the disease must be presumed to have 
been latent, though without the seller's know- 
ledge. That the defendant was only liable for 
the price of the cattle actually dyinff of the 
disease, but, being an innocent seller, there was 
no liability in respect of cattle killed by ^aintiff 
lor putposet of inoculation, nor for those dying 
from the effects of inoculation. 0*lhnneu y, 
iE^oc/uin,— XIV., 48. 

Where the seller is made liable for a latent 
detect in lh« article, such as a defective carriage 
pol^itbt iiU«,th«a(li thitt bo no nefU^iooOk 



can recover from iStte person who snpplied him> 
with tiie article. Deoirtn 4* Cradock v. AMt^— 
1877, 5. 

If an animal be fatally diseased at the time of 
sale, the buyer is, as a general rule, not liable 
for the price. It might be otherwise if ^ere were 
an express guarantee against a particular 
diseese. Skeen v. ftftirold,— V., 221. 

As a general rule, when an animal is sold, 
having in it at the time of sale a fatal disease, 
the buyer is not liable for the prioe. This rule is 
in accordance with the elementary principle of 
natural justice— that one person should notprofltr 
by another's loss. It is an essential part of the 
contract of sale that the buyer shall have the 
thing bought by him, and a fatal disease in an 
aniiinl, if existing at the time of sale, prevents 
tiiis result. If the defect be such as to render 
the property unfit for its ordinary use, the pur- 
chaser may either return the property and re- 
claim his money or may retain the property and 
claim damages. The defect is to be presumed to 
have existed before the sale where it appears a 
short time after the sale, and, as to that, the 
opinion of experts is of weight. This presump- 
tion throws the onus of proving the contrary on 
the seller, and the knowiedffe or ignorance ol the 
latter is only material on me question of conse- 
quential damages. Stevem v. BemngfiMt—'^.t 
282. 

[See also II. Sale by Auction, Utfra,^ 



6. DUeharge or Breach of ContraeL 

Mitpeprwienitttion, Fraud or Wttake.]— 

Misrepresentation as to the value of shares form* 
ing part of the consideration will not set aside the 
contract unless it amounts to fraud. The position 
of the company and the value of its afaares befaig 
generally well known is evidence to negative 
Sraud. Smith, Hooper Sr Co. v. iSteyvh— 1887, 
102. 

[See also m. Sale of Land, itrfra,^ 

Bnormli Lcsiio.]— The real value of the thing 
sold is the criterion of etwrmU UeHo, which does 
not arise when the purchaser buys a chance. 
Leathern v. Bray and others, — ^VI., 20. 

Sale of Stolen Proporty — Liability of 
Tendor.l — There is an implied oontraot on the 
part of the vendor of an article which proves not 
to belong to him, to repay the buyer. Sbcbls : 
The vendor is not, however, liable to repay the 
purchaser the costs of an action to recover his 
property brought against the buyer by the tras 
owner. Wilson v. Power,— Yil., 166. 

Generally— Measure of Damaget.]-'By oar 

law, which in this respect differs from that of 
Bngland, if a contract is wilfully broken, there 
may be consequential damages, but if the breaeh 
be not wilful, then only actual damages are 
given. The technical rule in England, that 
damages cannot be recovered for loss of bargain 
upon contracts in respect of immovable propeorty* 
does not obtain here. With ns immovable tod 
ttOvMOe pioptt^ ue^ la thai Mgrn^ «i'ti» 
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8une fboting. Evidenoe of plftintifiTs embarrass- 
ments, eaueed by want of the pnrohase price, 
Hkld, therefore, io be not inadmissable. 
Leathern ▼. Bray and others^- -VI., 20. 

Fidhm to Dellrep.]— Where defendants, who 
had failed to deliver goods as agreed, were well 
aware that* plaintiffs were dealers in the goods 
contracted for, and they required them for their 
CQstomers, Hsld : — That defendants were liable 
for all damage which might reasonably be ex- 
pected to result naturally, in the ordinary 
eoorse of events, from \he breach of contract. 
The measure of diunages was therefore the 
difference between the price which the goods 
would have cost the buyer if duly delivered to 
him, and the market price at the buyer's place of 
business aft the date on which delivery became 
due. Raw ^ Co. v. PorA^,— XI., 160. 

Ihonage in TMuisit.]— (See also Cabrieb). 
Plaintiffs sued for the price of goods sold to 
defendant and forwarded to him by wagon. The 
goods had been ordered in the same way as pre- 
vious purchases by defendant from the plaintiffs, 
the custom being that tiiey were to be despatohed 
by the first conveyance, freight to be paid by the 
porchafler on delivery. Plaintiffs sent the goods 
to a forwarding agent, who transmitted them by 
a wagon in charge of a native. On the journey, 
the wagon had capsized, and, owing to want of 
care, the goods had been damaged, some of them 
never reaching their destination. Defendant ad- 
mitted his indebtedness, but claimed in recon- 
vention for damages occasioned to tiie goods, 
tiirongh a want of due diligence on plaintiffs' 
part in selecting the carrier. There was evidence 
that defendant had agreed that plaintiffs' respon- 
sibility ceased when they had placed the goods on 
the wagon, and it also appeared that the defen- 
dant had been compensated by the carrier, Hsld : 
— ^That Uie plaintiffs were entitled to receive the 
price of the goods, which, under the terms of 
purchase, were, when placed on the wagon, beyond 
their responsibility as to any claim for damages. 
Badoek dt Co. v. Oar*,— VU., 86. 

Failure to DeliveF.] — ^Where the seller fails 
to deliver, the measure of damages is the differ- 
ence between the contract purchase price and the 
price which might have been obtained by the 
buyer at the time when the repudiation became 
known to hito. Beit and others v. TrvJbshawe^ — 

vni..66. 



6i I>elM>ery. 

What AmonntB to.] — Goods selected by the 

Surohaser were packed and charged against bim, 
ut were retained by the vendors until they were 
furnished with a guarantee. Hklo : — That there 
was no delivery of the goods prior to the guarantee, 
and that therefore the guarantors were liable. 
EvoM V. OaJk««,— 1867, 34. 

ConttractiTe Acceptance*]— Where the pur- 
chaser had issued oraers with reference to the 
goods, thus exercising the rights of property over 
them : — ^Hbld, that this was evidence upon which 
to hold that delivery had been taken. Tipper 
Bro$. T. Burckmore dt WWw,— lU. (November, 
1661) «U 



Delivepy Oi^er.] — The defendant, B., in June, 
1862, sold to the plaintiff, W., five oases of cigars, 
supposed to be in bond at the Customs, and 
handed over a delivery order from K. to B., en- 
dorsed by B. to W. W. in a few days agreed to 
sell two cases to J. and one each to M., D., and 
S., at a profit of upwards of 30 per cent. E. & 
Go. were the importers. M. and D. each got the 
case purchased by them. There was a third case 
on which the Customs claimed £8 for warehouse 
rent due by E. A Co. for this and several other 
importations. The two other cases were not 
forthcoming at the Customs or elsewhere. W. 
paid B. by a promissory note. B., on hearing of 
the three cases not being forthcoming for W., 
offered, before W.'s note became due, to allow 
W. for the cost of these three cases, and any 
expenses he might have been put to, but W. 
required compensation for his loss of profit. W.'s 
note was paid at maturity. B. pleaded in this 
action, inter oZta, that by the custom of Natal, 
giving over the delivery order, was a delivery of 
the goods. The Court gave judgment for W. 
for the prices at which he had agreed to sell the 
three cases, and interest thereon at 6 per cent, 
for six months, and costs. Per curiam : For the 
handing over of the delivery order, to be a 
sufficient delivery, the goods ought to have been 
in the Customs, and to be had by the purchaser 
on his paying the Customs charges on those 
goods alone. Wilkms v. Bergtfieil,—2iih March, 
1868. 

Time for DeliYOPy.]— Where no time is 
specified for delivery, a reasonable time is allowed. 
A mistake made bona Jide^ in the delivery of 
goods of a wrong description amongst other goods 
purchased, may be rectified by the seller, on the 
discovery of the mistake, if the time for delivery 
has not passed, and the purchaser has suffered 
no damage by the mistake. Smith y. Steely 
Atkinton dk Co.^ — I., 14. 

Where a contract for sale and delivery specifies 
no time, it may be implied that the time for 
delivery should be reasonable, or on demand. 
Laljee v. Omodutt,— IV., 117. 

InBolvenoy of Popohaser— Dfspoial of Pro- 
perty. — See INSOLVBNCY. 

— ShareB— (See also BBOKBB)~Mopa.]— Plain- 
tiff, a sharebroker in Capetown, on the 15th 
December, 1883, held 46 shares in a gold mining 
company, one certificate of 40 shares and one of 
6. The office of the company was in London. 
On the 6th December, he handed' the certificate 
of 40 to his brother, to be sent to England, for 
sub-division into certificates for smaller num- 
bers, which did not reach Capetown until the 
19th March, 1884. On the 15th December, A., 
a merchant in Durban, received an offer by the 
agent of a then undisclosed principal to buy 12 
shares in the company at £85 per share. A., on 
the same day, as agent for the plaintiff, who was 
also undisclosed, accepted the offer, and tele- 
graphed to plaintiff, *• We have sold 12 shares at 
£86 cash, delivery of scrip here. Confirm by 
wire." On the same day the plaintiff confiimea 
the sale by telegram. On the 21st December, the 
purchaser's agent disclosed his princip^, one of 
them being the defendant, for 8 sharee. About 
tiie4Mi or m ^mtrntj^ishtOm^ avihoilaed'Ai 
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to buy three more shares at £85, and left a 
oheque with his book-keeper for the price of the 
six shares. On the 19th January, A. wrote to 
defendant that he had not been able to get less 
than four shares, and had bought them at £85, 
and requested him to pay £595 when required. 
Defendant, on the 11th January, agreed to take 
the four shares, and sent a cheque for the addi- 
tional £85. A. did not know that the shares had 
to be sent to England to be sub^divided, and at 
the time of sale he thought the shares were de- 
liverable within a short time, defendant having 
also this belief, and being unaware that the 40 
share certificate had to be sent to England. 
Defendant, on the 22nd January, finding that the 
shares had not been delivercKl or the oheque 
called for, complained of the delay, and continued 
to do so up to tiie 18th or 19th February, when 
he was told that plaintiff had a certificate for 
10 shares, and he agreed to take the three re- 
maining shares, at £50, on condition that a 
certificate for 10 shares should be delivered to 
him by the first steamer, which, however, was 
not done. Defendant thereupon repudiated the 
whole transaction, A. being of opinion that he 
had a right to do so on account of the delay. 
Plaintiff fiiereupon sued for the difference be- 
tween the purchase and selling price of the 
shares: — Held (Wbaoo, J. dissentiente) : — That 
the purchasers, when making the contract, should 
have enquired into any circumstances likely to 
cause delay, and that, under the circumstances, 
the scrip being sent to the London office for 
transfer, the delay was not unreasonable. 
Held (per Wraog, J.) :— That the last contract 
rescinaed the two former contracts, and that de- 
fendant had the right to repudiate. Even if this 
were not the case, the delay of nearly three months, 
which was unreasonable, gave him that right. 
Held, on appeal to the Privy Council, reversing 
the judgment of the Supreme Court : — That the 
seller was bound to deliver the shares within 
what would be a reasonable time in an ordinary 
contract for the sale of shares, and the reason- 
ableness of the time could not depend on circum- 
stances unknown to the buyer and not disclosed 
to him by the seller. Assuming that the right 
to complain of delay in delivery under the first 
contract was waived by the second, and that the 
time for delivery of the whole of the shares was 
to date from the 19th January, there was an un- 
reasonable delay, by the unjust omission upon 
the plaintiff's part on his being rightly required 
to perform his obligations. Adler v. De Waal^ — 
v., 251 ; Vm., 87. 

Where no day is fixed for completion of a 
bargain, there is no delay in the sense of mora 
unless the person charffed with delaying is to 
blame. Mora is defined to be an unjust omis- 
sion in one rightly required ta fulfil his obliga- 
tions. Legal mora is not occasioned by blameless 
delay, nor does it exist while an action would not 
lie to enforce the contract, nor if the delay is not 
occasioned by the seller. lb, — ^V., 251. 

—Pleading.]— P^r Connor, C.J. : It is advisable 
that non-delivery within a reasonable time should 
be speoiaUy pleaded. lb. 

— PriTlty of Ck)ntpaot]— With regard to the 
question of reasonable time for delivery, a buyer 
«Q^ nol to be bound by OLCoaautMUMi known 



to the seller and not divulged by him to the buyer 
at the time of sale. (Per Wbaoo, J.) Beit and 
others v. rrud«/uiir«,— VIII.,.65. 

— Onarantee to DeliTer.]— Defendant sold to 
plaintiff shares, the scrip for which he guaran- 
teed to deliver as soon as issued. The scrip wis 
issued two months later. Held: — That there 
was no obligation on plaintiff to call the defend- 
ant's attention to the issue of the scrip, such 
dutv not being imposed by the guarantee. That 
as delivery had not been made as guaranteed, or 
within a reasonable time, the defendant was 
liable to refund to plaintiff the price paid with 
interest. Green v. Andrewgf — ^X., 18. 

CiFcamgtaneet Known to One Papty.]— 

When a person obliges himself to anything the 
nature of which does not show that mere most 
be delay in performance— if he knows at the 
time of the contract of a circumstance neces- 
sitating delay but does not communicate it to the 
other side, such delay will be regarded in him as 
legally culpable. McNair v. HitchinSt — X., 189. 

Payment on Bemoval— Beasonable Time.] 

— In a contract for the purchase and sale of 
sheep, the purchaser agreed to send for the sheep 
and take them away in lots of twenty at a time, 
paying for each lot at the time of removal, the 
sheep to remain on the seller's farm at purchaser's 
risk until removed, but no time beinc mentioned. 
The greater number of the sheep having been 
removed, the purchaser neglected to take away 
the remainder, Held : — That the purchaser was 
bound to pay and remove the sheep within a 
reasonable time, and upon his failing to do so, 
the seller was justified in suing for the price of 
the sheep left with him upon a Magistrate's 
Court summons for goods sold and delivered. 
HaU V. Hutchinson <^ Koe^—XU,, 175. 

Delivery ^ If Trantport Prooarable.1— In 

a contract to deliver goods **if transport pro- 
curable" or "when transport offers," Held:— 
That these conditions were identical, and meant 
that the goods were to be delivered as soon as 
transport could be obtained at a reasonable rate, 
not necessarily within a reasonable time. Raw 
4" Co. V. Parker ^ Co.,— XI,, 160. 

Two PttPchasePS.]— Although the domnium 
in movables sold does not pass to the buyer with- 
out delivery, yet the sale is not a nullity. So 
that where the same goods are sold to two bona 
fide purchasers, without delivery to either, the 
first purchaser prevails over the second and can 
compel the seller to deliver. But if the second 
buyer has obtained delivery, he is entitled to hold 
as against the first. If, however, the second 
buyer at the time of purchasing knew of the 
first sale, his obtaining delivery will not protect 
him against the first buyer who has not got 
delivery. Cooper ▼. Robinson, — IX., 82. 

Apparent Ownenhip^Rights of Crediton.] 

— A sale for money paid but without deliverv 
cannot prevail against execution creditors. A 
judgment debtor sold cattle to a bona fide por- 
chafer, who paid the price but did not take 
delivery, a week being allowed within which 
the cattle might be removed. Meanwhile, aome 
of the oatUt lold had been attaohed in omotai 
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for the judgment oreditor's debt and costs. Held : 
— That the attaohment should not be set aside. 
lb. 

Rnlei of Law.] — The rule of law adopted m 
insolvency proceedings (Law 47, 1887, Section 
54) as to the ownership of property in the posses- 
sion of an insolvent, is not applicable except in 
insolvency cases or the like, the remedy being an 
unusual one. lb, 

— Damages.] — In an action for breach of a con- 
tract of purchase and sale, part of the con- 
sideration to be given by plaintiff consisting of 
shares represented to be of a certain value, it 
appeared that the plaintiff, though not registered 
at the company's head office as owner of the 
shares, was compelled to give as good a title as 
that possessed b^ him, but the defendant had 
declined to sign the document necessary for 
transfer of the shares to himself: — Held, that 
plaintiff was entitled to damages, as he had done 
all that was necessary to put defendant in a 
position to obtain transfer. Smithy Hooper ^ Co, 
V. Se€yn,~1867, 102. 

Place of DeliYory.]— Where a contract for 
sale and delivery does not stipulate for delivery 
at any particular place, the place of delivery 
would, presumably, be the place of the contract, 
when that is the place of business of both parties. 
(The distinction between actual and fictitious 
aelivery illustrated). LalQU v. Omadutt^ — IV., 
117. 



7. Payment. 

Mode of Payment, '^in cash."]~A contract 
for payment *'in cash*' means a payment in 
money. A sum due on a promissory note cannot 
be set off against the amount payable under 
such a contract. {Per (Connor, J.) Jenkins v. 
Richards,— 1872, 8. 

Liability of Commandant of Corps to Store- 
keeper.] — A oorpp of irregular horse having 
been raised in Natal for service under the Gape 
Government, it was arranged that the plain- 
tiff should send for it a laden wagon, from 
the contents of which officers and men could 
purchase supplies. The defendant was the com- 
mandant of me corps, all money for the corps 
passing through his hands, and the plaintiff 
alleged an agreement with him whereby deduc- 
tions were to be made from the mens' pay in 
payment for supplies purchased from plaintiff's 
wagon : — Held, that defendant having failed to 
produce evidence of payment to plaintiff, he was 
liable for such deductions from pay as far as 
they were in respect of sums due to plaintiff. 
Lougherty v. WUUmghby, — III. (November, 
1881), 2. 



8. Rights of Unpaid Vendor. 

Bale for Cash.] — Where goods are sold for 
cash, the seller may keep the goods as security 
until the price is paid, ue purchaser not being 
liable for the price unless there be delivery, 
though the plaintiff may enforce the taking of 



Return of Goods.]— Judgment for plaintiff 
(defendant being in default) for proceeds of goods 
sold by defendant on behalf of plaintiff, and for 
the return of goods not sold. Midgley ds WaUaee 
V. Suter dt Spawforth,— III (May) 11. 

Pledge to Seller.] — A preference over other 
creditors is given to tne seller of anything, who 
provides contemporaneously for its being pledged 
to him. Turner Bros. v. Qreen ^ CoZriZfe,— IV., 
6. 

Credit Sale— Tindication.] Plaintiff sup- 
plied defendant with furniture and fixtures, to be 
paid for on completion of the work, which was 
effected in between two or three months. Sum- 
mons having been issued, and declaration filed, 
in an action for return of the goods or their 
value, less a sum paid by defendant as earnest 
money, the defendant surrendered his estate. 
Held : — That, the furniture having been partly 
delivered immediately and partly from time to 
time, pavment being deferred until completion of 
the work, the sale had to be regarded as one 
upon credit, and the dominium of the goods, 
having passed to the insolvent, went to his 
trustee. The plaintiff could, therefore, only rank 
concurrently. Defendant absolved from the 
instance (Stctpart v. Vear, — 7 N.L.R., 17, distin- 
guished). Stewart v. i^oZan.— VUI., 187. 

Applicant sold goods subject to the express 
condition that they should remain his property 
until 10 per cent, of the price had been paid. 
No part of the price having been paid, the appli- 
cant took possession and sold the goods under an 
order of Court. Meanwhile, the estate of the 
purchasers had been sequestrated, and the trustee 
obtained an attachment of the proceeds of sale, 
which attachment the seller now moved to set 
aside:— Held, that the attachment should be 
discharged. Stewart v. Kear,— VII., 17. 



9. Distinetion Between Sale and Pledge. 

There is no distinction in principle between 
sale and pledge. Jee v. Cooke ^ Co.t—7.y 212. 



10. Other Matters. 

Sale of Shares— Liability of Broker.— See 

Bbokeb. 

Sale — Fraud — Pleading.— See Pleadino. 
Fbaud. 

Sale- Condictio Indebiti.— See Ck>NDiGno 
Indebiti. 

Sale— InsolTency of Seller.— See Insolvbmcy 
(Property of Insolvent). 

Sale— To Agent— Extent of Mandate.- See 

Pbincipal and Aoxnt. 

Sale— Capacity of Purohaier to Contract— 

See CONTBACT. 

Sale— Deed of— Effect in biiolTency«— See 
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n. Sales by Auction. 

Conditions of Sale— Diseased AnimaL]— At 

a public sale held by aa auctioneer, one of the 
conditions of sale was that " all urticles are sold 
as they are, the auctioneers not holding them- 
selves responsible for damage, deficiency, or error 
of description," and that each lot was to be at the 
risk of the purchaser as soon as it was knocked 
down. This and other conditions were read prior 
to the commencement of the sale, in the course 
of which a horse was sold, which had the seeds of 
sickness in it at the time and died on the follow- 
ing day. Held:— That if this condition had 
been announced at the commencement of the 
sale of the horse, or had been posted up oonmiou- 
ously, the purchaser would probably have oeen 
bound by its terms. Otherwise, the auctioneer 
took his ohanoe as to newcomers, and as to non* 
visible defects, and successive sales without fresh 
promulgation of the conditions. The law con- 
templates an arrangement, express or implied, as 
requisite to deprive the purchaser of his prima 
jade right to be protected against the purchase of 
a mere disease. Steven* v. Beningfield^ — V., 282. 

Where an auctioneer, at the commencement of 
a sale, repeatedly announced that the owner 
would not be responsible for disease in cattle 
sold, there having been no previously published 
contrary condition, Held: That a bonajide seller 
was protected from liability for disease. The fact 
that the purchaser, not having been present at the 
beginning of the sale, was not aware of this an- 
nouncement, did not exempt him. There is no 
distinction between written conditions of sale 
merely read out by the auctioneer before selling, 
and verbal announcements made by him at the 
same time. FeU v. MuUin8,—IV., 98. 

Diseased Animal— Bayei* not prima facie 
Liable.] — Defendant bought a horse at public 
auction. The horse was observed to be ill imme- 
diately after the sale, and the buyer, on the same 
day, complained to the auctioneer. The follow- 
ing day, the horse died of '* horse sickness " : — 
Held, that as there was no doubt that the seeds 
of the sidmess were present at the time of sale, 
the buyer was not liable for the price, unless the 
auctioneer had protected himself by his conditions 
of sale. Stevens v. Beningfield,— v., 282. 

Conditions of Sale.] — Plaintiffs, who were 
auctioneers, sued for the price of a horse, sold by 
them to defendant, at public auction, the animal 
having died a few hours after the sale. One of 
the conditions, read at the commencement of the 
sale and exhibited on a board during its continu- 
ance, was to the effect that the auctioneers would 
not be liable for any disease latent or otherwise. 
The conditions were not, however, read immedi- 
atelv previous to and for the purpose of the par- 
ticular sale, nor were they posted so conspicu- 
ously as to be visible to everyone attending the 
sale, Held : That the plaintiffs could not recover 
the price, inasmuch as the horse was worthless 
when sold, the condition relied on had not been 
dearly announced in respect of the particular 
sale, and the conditions, of which there were 
geveoral, had not been and could not be displayed 
with the requisite oonipioaoasneas« SuUUm 4* 



— SePTltnde. Addition to Written Contract— 
Bpeciflo Performance.] — Where a special condi- 
tion as to a servitude had been verbally announoed 
by the auctioneer immediately before a sale of 
land, such condition being absent from any 
printed announcement of the sale or written 
minute of purchase, was denied by ^e plaintiff. 
In an action for specific performance. Held, that 
this was a case in which parol evidence could be 
admitted to show that the written instrument did 
not contain the whole of the contract between the 
parties. Atkinson v. Vause^i Executors^ — ^XUL, 
86. 

Liability of Tender— Latent I>lsea8e.]-;-In 

the case of infected cattle sold by public auction, 
the seller is liable for restitution of the price of 
the cattle, if they were infected at the time of the 
sale, even though the seller were ignorant of the 
latent disease. If part of a herd of cattle, almost 
immediately after a sale, shows itself to be in- 
fected, and the disease goes on among the cattle 
continuously, those that die last are, as well as 
those dying earlier, to be deemed to have been 
infected at the time of sale. FeU v. MvlUns,— 
IV., 93. 

The sale of infected cattle by public auction 
does not come within the provisions of Law 9, 
1871, where there is no knowledge in the owner 
that the cattle are infected. lb. 



m. Sale of Immovable Pbopebtt. 

1. In Ordinary Cases, 

Action for Price — Evidence.] — Action by 
plaintiff against W. for £700 and interest and 
damages, and to have the farm, for which the 
£700 was part of the price contracted to be paid, 
sold for payment. Plea: general denial. W. 
died before the trial, and his executor being 
called on to intervene, and failing to do so, the 
case was ordered to proceed as by default. W. 
had signed the contract, q.q., for purchase of the 
farm ; and he was stated to have said that he 
would let his wife have the farm. The plaintiff, 
at the trial, relied on an affidavit of Mrs. W. for 
some purpose ; and in that affidavit she stated 
that she felt sure that any money paid by W. 
for the purchase had been that of her children 
by her former husband. Mrs. W. had become 
insolvent. The Judge before whom the case was 
tried on Circuit, having doubts whether, under 
these circumstances, the trustee of Mrs. W.*8 
insolvency and someone representing her children 
ought not to be parties to the action, removed 
the case for judgment to the Supreme Court ; 
and judgment being now moved for, the Court 
gave judgment for the £700 and interest accord- 
ing to the contract, and costs ; and declared the 
farm (which had not been transferred by ^aintiff 
to W.) subject to a tacit hypothec for the £700 
and interest ; and in default of payment within one 
month, that the farm should be executable in the 
action. Van Tonder v. fFateon, — September 
11th, 1866. 

Fraud— Qvestion for Jury.]— Fraud as to 

price in the purchase of an estate by the surviviog 
spouse is rightly left to the ivy. Uw-^.Vsrmaak^ 
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PrioF Sale— Hotiee.]— Plftintiff sued A. for 
transfer of land. The original grant was in 1857 
to B., from whom plaintiff porohased in 1864, 
bnt who had, in 1861, executed a valid deed of 
sale to A., title to be given in 1864 on the expiry 
of the period named in the grant during which 
the land could not be alienated. A deed of grant 
to A. dated in 1864, was actually in existence. 
Held : — That the plaintifTs action could not be 
sustained, inasmuch as he had not acted in a 
manner that would allow him to claim against a 
former purchaser who held a valid deed of sale 
of the owner's right, of which transaction the 
plaintiff had knowledge and ample notice. 
Murphy v. Surveyor General atid Sinerdon. — 1867, 
154. 

Transfer not Complete— Legal Ovmership.] 

— The seller of land, the contract time for transfer 
of which has not come, remains the owner of the 
property in law and of the crops thereon, in the 
absence of any covenant to the contrary. {Per 
CoNNOB, J.) In re J, D, iTocik,— 1869, 164. 

LiabUity of Mortgagee for the Price.]— (See 
also Mobtoaoe). When a mortgagee purchases 
land, he may have to be dealt with in some 
respects as a purchaser, but if he be sued for the 
purchase money he may plead his bond. A 
mortgagee purchasing from an insolvent estate 
may be liable for trustee's commission but not to 
pay anything else. 26. 

Lots Bold ProTisionally and then as a 
Whole.]— Where properties mortgaged to dif- 
ferent persons have been put up first provisionally 
and then as a whole, in the absence of express 
terms the gross purchase price should be allocated 
according to the value of the lots. Commercuil 
and Agricultural Bank and Reynolds v. Canonby 
EitaU,—l870y 25. 

Mistake of Agent— Consent.]— Where an 

agent had purchased land on behalf of three per- 
sons and had made declaration accordingly, but 
it afterwards appeared that his instructions were 
to purchase for two persons only, on an appli- 
cation for an order authorising the Begistrar of 
Deeds to act on the declaration as if mentioning 
two and not three persons : — Held, that the con- 
sent of the third person, or if deceased, of her 
executor must first be produced. Meyer v. 
^a^Ti^,— 1871, 95. 

Specific Performance— ^See also cases under 
OoNTBAcrr)— Action for Instalments of Price.] 

— ^An action for instalments of purchase money 
under an agreement of purchase and sale of land 
is not righUy brought for specific performance as 
though transfer were being sued for. Labuschagne 
V. Barnabas,— 1S72, 44. 

—Judgment for.]— Specific performance granted 
in an action on a contract for sale and purchase 
of land, the judgment to be carried out by the 
Master, the plaintiff being unable to obtain the 
necessary authority from the registered owner, a 
defendant in the action. Trollip v. Tromp Sf 
Van Zweel,—!,, 130, 166. 

Rescission— Abandonment by one Party.]— 

Plaintiff and defendant contracted, in writing, 
for the sale and purchase of a piece of land, for 



£200, of which £12 was to be paid in six days, 
and the balance in five years, secured by mort- 
gage to be passed on transfer being given, no 
time, however, being specified for passing the 
bond. Defendant, having paid the £12, had the 
land surveyed, and handed Uie diagram to the 
seller's solicitor, for the purposes of transfer. 
Defendant, however, would not sign the power of 
attorney to mortgage, and left the Colony with- 
out transfer being given. Before another instal- 
ment had become due, plaintiff sued defendant 
for damages for breach of contract, and prayed 
for rescission. Held : — That, as the defendant 
liad intentionally avoided completion of the 
contract, had deserted the subject matter of it, 
and had left the (Colony — the action being more- 
over undefended — there was evidence of his 
willingness to rescind the contract. Judgment 
should, therefore, be for a rescission, with costs, 
but without damages or interest. Plaintiff de- 
clared entitled to retain the whole or part of the 
£12 against costs ; also the diagram of the land. 
McRoberts v. PovaiZ,— IV., 1. 

Seller's Dominiom until Transfer.]— Appli- 
cant let a farm to A. for five years, with right of 
purchase, under a lease prohibiting the tenant 
from cutting down or injuring trees on the land. 
A. availed himself of the right to purchase, paid 
the first instalment of the agreed price, but failed 
to pay the second instalment. It was then 
agreed that A. should offer the land for sale, 
with a stipulation that the purchaser should not 
cut down or remove any trees until half the 
amount due to applicant had been paid. The 
first instalment paia to the applicant by A. had 
been obtained by the latter on security of a 
notarial bond over the trees, with power to cut 
down and sell the same. The bondholder had 
sold the trees and the purchaser was removing 
them. Held: — That an application for an in- 
terdict against cutting the trees should be 
granted, on the ground that the trees, being im- 
movable propertv, could not be mortgaged while 
the seller held the dmnitUum. The seller is pro- 
tected so long as there has been no transfer. 
Baker v. Alexander and Raw Jjf Co., — V., 145. 

Action for Breach— Interest.]— Where there 
had been judgment for damages for breach of 
contract of purchase and sale of land, Held, that 
mterest should run either from the commence- 
ment of the action or from the date on which the 
defendants refused to carry out the contract. 
Leathern v. Bray and others, — ^VI., 20. 

Evidence of Parol Condition.] — Plaintiff 

claimed a sum of money, being tiie amount re- 
quired to properly construct a wall whidi de- 
fendant had verbally promised to erect, on a 
piece of land sold to him by plaintiff on that 
condition, and in consideration of his building a 
boundary wall thereon between the farms belong- 
ing to the parties. The deed of transfer and the 
declarations of seller and purchaser contained 
no mention of the wall: — Held, per Covuor, 
G.J., that the omission of the covenant to build 
the wall did not exclude evidence on the merits 
of the case as to the actual verbal promise. As 
the action would lie if the deeds had been 
amended, it would only cause circuity of action 
to r^se to go into the evidence, and the Coxut 
should have, if necessary, power to amend the 
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declaration in the action so as to daim also the 
correction of the deed of transfer. Spien t. 
MeKemiet—YLt 24. 

In an action for transfer of land claimed to 
have been sold on certain written conditions, the 
defendant pleaded that the sale had been subject 
to a special condition stated by the auctioneer at 
the time of sale. Plaintiff excepted to this plea 
as seeldng to vary a written contract, but. Held : 
That, in the absence of evidence as to the cir- 
cumstances under which the alleged special con- 
dition was announced, the exception should not 
be allowed, the matter being one for proof at the 
trial of the action. Atkinson t. Vause't Executort 
— Xn., 266. 

Condition Precedent.]— This was an action 
for transfer of certain property purchased by 
plaintiff from defendant, and for damages for 
non-transfer, and for not giving possession. The 
defendant, who was the trustee of an insolvency, 
pleaded the general issue, and that he had been 
prevented from making transfer by the plaintiff 
not performing the conditions of sale. The 
property comprising principally a house, was sold 
by auction, subject to certain conditions of sale, 
among which were, that transfer should be made 
in thirty days after the sale, that a part of the 
pnrohase money should be secured by mortgage 
on the property, and that the household property 
should be insured in a sufficient sum. The 
property was not insured at the commencement 
of the action or at the trial, nor had the plaintiffs 
made any attempt to do so. The Judge, at the 
trial, directed the jury that the plaintiffs were 
not entitled to transfer without having insured, 
and were, therefore, not entitled to a verdict. 
The jury, however, found a verdict for the 
plaintiffs for transfer within a month, and for 
£18 damages, for the defendant not having 
procured possession, to be given to the plaintiffs, 
the Judge, observing that the jury could not 
defer the transfer for a month, had the verdict 
executed for transfer simply, and for damages, 
and gave plaintiff costs, but stayed execution 
until a day in the next term. Application was 
now made for a new trial, on the ground of the 
verdict being against the evidence, the law, and 
the legal instructions of the Judge; and the 
Court granted a new trial, the defendant paying 
within term the costs of the former trial. Per 
CoNNOB, J.: Under the conditions of sale the 
plaintiffs were not entitled to transfer without 
having insured, as this insurance was to secure 
value to mortgage; and, as the Registrar of 
Deeds* office was not an insurance office, the acts 
of insurance and transfer could not be con- 
temporaneous, and, therefore, the insurance ought 
to precede, and as the insurance had not been 
effected at the time of the trial, the judgment, as 
it stood, was wrong — being for transfer without 
insurance — and as there was no contract by 
defendant to give possession before transfer, there 
ought not to be damages for not giving possession. 
He dissented from the rest of the Court as to 
compelling defendant to pay the costs of the first 
trial. Phillips, J., thought the Judge's direction 
at the trial right, but there was more justice on 
the side of the plaintiffs than the defendant, and 
as requiring the costs to be paid would prevent 
the oreditors in the insolvency from wasting 
moiM7 ia Ik now trial, he inpoied thoH ternu. 



MKTiTitK, J., doubted whether the insurance was 
a necessary preliminary, but as the jury ought 
to have followed the directions of the Judge in 
point of law, he concurred in the judgment. The 
costs of this application were given. ColUer and 
HolUday v. ^^iunn^r,— September 13th, 1864. 

Mlgrepreientatioii at to Boaiidarlet.1 — 

There was a written agreement in DeceinW, 
1861, between B. and L. for a sale by B. to D. of 
2,000 acres of the farm G., on the eastern side of 
it — the remaining portion being on the western 
side. From the shape and lie of the farm, this 
description was perfectly clear on reference to 
the diagram. The payment of the purchase price, 
£660, was spread over three years, the tnmsfer 
not to be made until the payment of the last 
instalment. There was a conflict of evidence as 
to whether L. had seen the diagram before he 
had signed the agreement, and also as to whether 
B. had positively pointed out spots as the beacons 
of the farm, or whether he had only proposed to 
shew the general position of the farm, and L. 
being aware that he, B., did not know the beacons, 
L. went to live on the farm in June, 1862, and 
about then learned from B. the true boundaries 
of the farm G., and saw a copy of the diagram. 
He complained then to B. that wrong beacons 
had been shown to him before he signed the 
agreement, but he continued to live on Uie farm 
and pay subsequent instalments, and he built his 
house on what was in fact part of G. He refused, 
however, to pay the last instalment of £200, and 
this action was brought by B. against L. for it 
L. claimed, in reconvention, £600 as damages 
for loss by him from misrepresentation or'ginally 
by B., as to the boundaries of the farm G.; he 
would have had a wood in, and his land would 
have been more about the house. The Court 
gave in judgment for plaintiff, B., with costs. 
Per Connor, J.: The written agreement being 
ambiguous, it required strong and clear evidence 
of misrepresentation by B. to sustain L.*8 case, 
but the impression made on his mind by the 
evidence was that there had been positive on- 
doubting pointing out of beacons by B. originally, 
and therefore L. was bound to inform hiinself as 
to them, or to be content to take what the written 
agreement expressed, and that L. ought to have 
rescinded the contract in June, 1862, if he had a 
case for his own personal expenses. Brewer ?. 
Livermge^ — October 2nd, 1864. 

Roles as to Misreppesentation.]— An agree- 
ment to sell land contained a clause that plabtiif 
only sold his right, title and interest in certain 
farms, and would not guarantee situation or ex- 
tent, only binding himself to give transfer and 
free the farms from bond, the purchasers taking 
all other responsibilities : — H^j>, that if there 
had been previous misrepresentation by plaintiff, 
that clause would not protect the vendor in 
the event of the farms turning out valueless. 
Leathern v. Bray and otlurt^ —VI., 20. 

Enormis Lcesio— Ascertaining Talae.]— The 

real value of the thing sold is the criterion of n^- 
viis Uettio, not the value at a particular place. 
Enomm Ueaio does not arise when the purchase 
buys a chanoe, such as a farm which mayoriiMf 
UQt be gold-bMxingi or Ik oa«t qI fiiht A 
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Impediment to Poueuion. Claim by Ten- 
ant Damages.] — Plaintiff, having inspected a 
farm, with a view to parohase, instracted his 
agent to bay, within a certain price, and the farm 
was duly sold to the agent, one of the conditions 
of sale being that 20 per cent, of the purchase 
price should be paid on the day of sale. The 
plaintiffs agent, being aware that there was a 
probable impediment to possession, arising from 
a tenant's claim to occupation, paid the cash in- 
stalment, incurring certain expenses in raising it. 
Plaintiff claimed to recover these expenses, with 
interest on the cash instalment, and he also sued 
for damages, on account of his having parted with 
bis residence and taken anotiier house, and for 
other preparations for taking possession of his 
porchase. Hsld : — That, inasmuch as the dam- 
ages claimed were for expenses incurred after the 
agent had knowledge of the impediment to pos- 
session ; as the cash instalment had to be paid on 
the day of sale; and as the defendant, naving 
been ready to eject the tenant, had acted bona 
Jide—ihe plaintiff could not succeed in his action. 
Tender of transfer was sufficient delivery, as the 
tenant had no title. Fynney v. Craggs* Executor, 
-VL. 279. 

The purchaser of land has to take the risk of 
claims by tenants. It is a question as to how far 
a seller is bound to put the purchaser into actual 
possession when he gives transfer. Tender of 
transfer is, apparently, sufficient delivery, and the 
purchaser, if evicted, has his remedy against the 
seller. lb. 

Seller's InsolTency. Dominium.]— If the 

seller of land, not the registered owner, becomes 
insolvent before giving transfer, the purchaser 
becomes merely a creditor for the amount paid. 
If, however, the insolvent seller has not himself 
received transfer, and has only sold his right to 
the land, the purchaser is entitled to have trans- 
fer direct to him from the first seller, the land not 
passing to the insolvent estate. lb, 

Iction for Transfer— Agent.] — Where land 
bad been sold by an agent, on behalf of an undis- 
closed principal, who, however, was known to the 
purchaser, Held, that an action for transfer had 
been wrongly brought against the agent, and, 
transfer having been ffiven and accepted, the 
plaintiff was not entitled to succeed. lb. 

Guarantee against Eviction.]— The seller is 
not, unless he so contracts, bound to guarantee 
against eviction unless litigation is threatened; 
and even then, it appears that security cannot be 
required for more than in respect of such litiga- 
tion. Evans* Executors v. Stranack, — XI., 12. 

Necessity for a Written Contract (Law 12, 
1884.)] — A minute of purchase and sale not being 
signed by or on behalf of the defendant or those 
for whom he was liable. Held not to be binding as 
a contract in writing under Law 12, 1884. Atkin- 
son V. Vause't Executors,— XUl,, 85. 

Act of Mandatory— Alleged Mistake.] — 

Hespondent had obtained an interdict against 
registration of any cession or document alienating 
certain land, on the ground that the land had 
ahready been sold to him by applicant, the holder 
Of tiw oertiftQf^te of wi^ ao4 tbat A9 letter was 



endeavouring to cede his Interest to a third party. 
Upon application for removal of the interdict on 
the ground that the applicant's agent, in e£Fecting 
a sale to respondent, had exceeded his authority, 
and that the applicant had in fact sold the land 
to another person. Held : — That in these circum- 
stances the interdict should not be disturbed upon 
a motion, but that the respondent should be put 
upon terms to bring an action to establish his 
rights. Mangena v. MaUandain^—XUl., 246. 

Specific Performance— Agent's Authority.] 

— In an action by the purchaser against the 
vendor of land, for specific performance of the 
contract, the defendant, a native, denied that the 
power of attorney and other transfer documents 
prepared by the common agent of the vendor and 
purchaser had been properly interpreted to him. 
The documents themselves were in order. The 
defendant also alleged that the purchaser's name 
inserted by the agent after execution of the 
power of attorney to transfer, was that of a 
person with whom he, the vendor, was on bad 
terms, and to whom he did not wish to sell. 
Held, (Tubnbxtll, J., dissentiente) : — That the 
plaintiff was entitled to a decree for specific per- 
formance, inasmuch as the essentials of a valid 
contract were present, there being an agreement 
to sell, a thing to be sold, and a fixed price, part 
of which had been paid ; the agent, moreover, 
being under no special restriction not to sell to 
the plaintiff. The mere assertion by the vendor 
that the transfer documents had not been cor- 
rectly interpreted to him could not outweigh the 
interpreter's positive evidence to the contrary, 
supported by his attestation on the documents 
themselves. Mallandain v. Mangena, — XIV., 
120. 

Sale of Minor's Property.— See Ezscutob. 
Minor. 



2. By Judicial Sale, 

(a) Practice and Procedure, 

Master's Account.]- Applications for con- 
firmation of accounts of a judicial sale should be 
made by counsel on the Master's certificate that 
the rule has been complied with. CroU v. Agar, 
—1872, 77. 

Where the Ck)urt had confirmed a judicial sale, 
without prejudice to proceedings, within three 
months, to set it aside, and where proceedings 
having been so taken, the Master's plan of dis- 
tribution had been confirmed, Held: — That 
under these circumstances, the sale was sub- 
stantially not confirmed, and that the purchasers 
of the property should have notice of an appli- 
cation for payment of the proceeds in terms of 
the account. Evans* Executors v. Don, — VI., 6. 

Application for Stay of Sale.]— Plaintiff, 
havmg obtained provisional sentence against the 
defendant (who being out of the Colony had been 
sued by edict) proceeded under the authority of 
the Court, to attach immovable property, the sale 
of which, having been duly authorised at a meet- 
ing of mortgagees and creditors, was about to take 
place. On an application by defendant for an 
order staging the sale, on m ground ttol w\ 
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being indebted he had writton to England for a 
power of attorney to sue plaintiff, it appeared that ' 
there had been ample time to enter appearance. 
The mortgagees, however, threatened to fore- 
olose. HiOJ), that there were no grounds for 
staying the sale. Martin v. Stratford^ — II., 112. 

Imparity in Sale.]— Where the Master 
considered that the oonditions of a judicial sale 
had not been complied with: — Held, that he 
should nevertheless prepare his report in order 
that the parties interested might move the Court. 
Evans* Extcutors v. Mayer i De Chazal^ — ^VI., 
130. 

Where a judicial sale had been set aside by the 
Court, owing to the purchasers' legal disability to 
purchase, Hbld: — That the purchasers were 
liable to repay to the execution creditors all costs 
thrown away in connection with the sale. Evaiut* 
Exeeutor$ v. Dont — VI., 68. 

After Judgment of PriYy Council— RenudeJ 

— Order granted for sale ol trust estate by public 
auction, on terms approved by the Master, upon 
a judgment of the Supreme Court and Privy 
Council setting aside a former sale (see Exboutob). 
Baxter v. BejUngfield.^JX,, 206. 

Claims on ProceedB — Partiet.] — Where 
claims had been put forward on the proceeds of a 

C^'sial sale, the parties preferring such claims 
me parties to the cause, thus giving the 
Court complete authority over them in matters 
connected with the subject of the action. If such 
claims depend merely on documents and not in 
whole or in part on viva voce evidence, they can 
be setUed on motion, without tbe expense of a 
second action. Evans* Executors v. Mayer iS; 
De C/Mwai,— VI., 130. 

Place of Sale— Rules of Court.]— Property 

was sold before the Master in execution. The 
sale had been advertised in the Gazette in the 
usual way. The C. Bank had a first mortgage 
on one of the properties, and this was sold for 
much less than the amount of the mortgage. 
The Manager of the Bank stated that he had 
known notiiing of the sale, and he had not 
attended it. The sale of other properties on the 
same occasion was objeeted to, on the gronnd 
that they could not be sold discharged from the 
mortgages ; but the Court, intimating a different 
opinion, the sales were set aside with the consent 
of the purchasers. It was objected that none of 
the sales had taken place as Rule 46 (1846) 
requires. The Court was of opinion that the 
creditors who were present at tbe sale, and made 
no objection to the place of sale (in front of the 
auctioneer's stored could not now object on that 
account ; but as the C. Bank had not been repre- 
sented at the sale, the confirmation of the 
Master's report of the sale should be postponed 
for the Baink to serve notice, objeoting to the 
confirmation. The Bank not taking any steps, 
B., the purchaser, now applied, in person, on 
notice to the C. Bank, that the sale should be 
confirmed, and the application was opposed by 
the Bank, on account of the place of sale being 
irregular. The Court refused the purchaser's 
application, without costs, and ordered the sale 
to be set aside. P^HAitDiNa,C.J. : The purchaser 
cannot complain, as the si^e was subject to 



confirmation by the Court. Per Phillipb, J.: 
The Court would alwavs refuse to confirm the 
sale where there had been a sacrifice. Nafai 
Imurance Cowpany v. Woods^ — 26th September, 
1866. 

Bule 44 requires judicial sales to be held before 
the Master or a Commissioner at Pietermaritz- 
burg or Durban. Where, however, it appeared 
advisable that the sale should be at Ladysmitb, 
the Court appointed a Conunissioner to attend 
the sale at that place. Natal Bank v. Burch- 
wiof«,— IX., 261. 

The 44th Rule of Court, amended by Rule of 
the 1st October, 1866, directs judicial sales to be 
held " in the Court hall or upon the premises," 
or *• at any place in Pietermaritzburg or at Dor- 
ban which shall be specified in the advertisement 
by the Master." Held : — That these Rules could 
not be extended so as to allow of a sale at New- 
castle, where the property was situated, but sub- 
ject to the consent of parties, there night be an 
order authorising the sale to take place at tlie 
auctioneer's premises in Newcastle. Adley t. 
Hatley,—Xni., 76. 

Advertising.] — In the advertisement of a judi- 
cial sale of iiomovable property, it is desirable 
that improvements should be mentioned. Where 
it appeared that property had been insufficientlj 
described in this respect, the Court postponed the 
sale with leave to the applicant (defendant) to in- 
sert advertisements at bis own expense. Costs 
made costs in the cause. South African Mort- 
gage and Investment Association v. TyrreUt— 
1869, 76. 

Cession of Bond to Purdmser.]— ^eriif 
authorised to cede to purchaser bond sold in exe- 
cution. In re Netlierlands Agricultural Emigra- 
tion Company,— 1\*^, 166. 

CondttiOBS of Bale.]— The Court will assume 
the minutes taken by the Master as a wm^ 
record of the conditions of sale adopted at a 
meeting of mortgagees and creditors. Bmhef s- 
Satmdersy—imi, 176. 

Where property sold at a judicial sale was 
subject to a preferent claim by Government, 
under Bection 60, Law 2, 1870, for coolie instal- 
ments, ihe amount of such claim ought to be 
specified in the conditions of sale. Evans' 
Executors v. Mayer ^ De Chazal^ — ^VI., 180. 

The Court, without raakmg any order, fe- 
approved of the conditions of sale fixed bj 
<»reditors, and expressed an opinion that ther 
should be altered (which it was understood 
would be done). Labuscftagne v. Bamaboi,— 
1872, 92. 

— UnreaBonaUe Gonditioits.] —Where, at a 

meeting of mortgagees and creditors, a resohition 
had been jyassed, outvoting tiie plaintiffs, who 
were first bond-holders, and imposing unreason- 
able conditions of sale in respect of payment of 
the purchase price: — Hbld, that the resolndon 
should be set aside, and the conditions corrected 
in accordance with the mortgagee's proposal 
Hei*gh*s Executors v. Colonial Land C^.,— 1969, 
102. 
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(&) CavacUy and Bights of Parties to. 

InsolT^ey of Debtor a Bar to Sale.]— The 

insolvency of the mortgagor, against whom pro- 
viaional judgment had been given declaring the 
security executable, bars a judicial sale (Sections 
22 and 23, Ordinance 24, 1846). As, however, 
the trustee cannot sell without the consent of the 
mortgagee, the latter may make his own terms, 
as to commisaion, and otherwise. Pietermaritz- 
hurg Diocesan Sustentation Fund v. NeUist, — VI., 
X46. 

J^tmi Puvehating beyond InitvaotionaJ— 

Qucere : Is a judicial sale enforoable i| the pur- 
ohaser's vyg&aX has exceeded his instructions? 
NaUU Bank v. Johnston ^ Co.,—Y., 6. 

Inoajmtcity of Trastee to Purehaie at.]— 

The prmoiples laid down in Baxter v. Beningfield 
(4 M.L.B., 143) extend to judicial sales, whether 
there be fraud or not. (Vide Exbcutor. 
Tbustsb.) EvanU Executors ▼. Mayer <& De 
ClMzai,— V„19S,393. 

Farehaie by AnttioBoev.— 49ee Auctkhissb. 



SATISFACTION.— See OoimucT. 



SCAB LAW. 

EeeoyeFy of Penalty.]— Section 4, I^aw 26, 
1878, provmed for the issue of a license at a 
graduated charge, to persons found with infeoted 
sheep. Held: — That criminal proceedings for 
the offence of hi^ving infeoted sheep opuld not be 
token under tiiat sectiQU, Boshoff v. Lindsay t— 
m. (March) 18. 



SCHOOL. 

InterdJet agaiiet Teaclier.]— Interdict grant- 
ed, restraining a teacher from taking part in the 
manegement of a school, and from interfering 
with the teachers apd sohojiagrs. Kinchanl v. 
MacFarlane,—!!,, 136. 

I¥imlnel of T#aober.^-See VisrxB Am Szb- 

Privilegotf ConuMuricati^B by S^oolmaitaiy. 

•«6ee PsFAM^Tioir. 

BiUabmftr ol^«-Seo VmooPAL CoBjumLTjm^ 



SCRIP.— See Company. Salb. 



SEAL OF COURT. 

Iflixed to WilL]— Two Wills relating to the 
same estate had been for a long time lodged in 
the office of the Master of the Court, without 
there being any record of the occasion on which 
they were so lodged. Certain parties in England 
required copies of the Wills, for the purpose, it 
was stated in Court, of disputing their validity, 
and application had been made to Connob, J., m 
Chambers, to order the Seal ol the Court to be 
affixed under 14 & 15 Vict., c. 00, Section 7, but 
the application had been refused on the ground 
that, even if the Wills were legal documents 
within the meaning of that section, the Seal of 
the Supreme Court of this Crilony was in the 
exclusive custody of the Chief Justice, .under 
Law No. 10, 1857, Section 14. The application 
was now renewed before the full Court ; and it 
being of opinion, notwithstanding the doubt as 
to whether Wills were within the enactment, as 
the parties desired it, the Seal of the Court might 
be affixed to copies of the Wills certified bj* the 
Master valeat quantum. The Chief Justice or- 
dered the Seal to be affixed. In re Hinhson^ — 
4th November, 1862. 



SEAMBN.-See Sbxv 



SEARCH WARRANT.-SeeABBEBT. 

Pawnbbosse. 



SECURITY. 
By Executor.— See Exbcutor. 
By TFQBteo Ib Intolvoiicy.— See iNsoMTBifCT, 
Fop Costa.— See Costs. 
On AppeaL— See Appbal. 



SEDUCTION. 

JLotion fop— PleAdiii|t.1 — An action by a 
father for the seduction of his daughter by the 
defendant. To this there were exceptions — that 
the action ought to be in the name of the daughter, 
and that she ought to be a par^, ai^d thja.t time 
vdd plMe irece not statedi and that the plaintiff a 
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consent was not denied. The Court overruled 
all the exceptions — the plaintiff's costs to be 
costs in the action. Per Connor, J. : By Boman- 
Dutch Law a father may bring an action in his 
own name, and on his own behalf for the seduc- 
tion of his daughter, in his power unemancipated. 
Also that Kule 16, 1846, did not require a state- 
ment of time and place when not requisite to 
show the nature, (ftc, of the cause of action, and 
that it was not necessary for the plaintiff to 
anticipate the defence to such an action by deny- 
ing his consent. Beard v. Ashton^ — November 
8rd, 1864. 

Note by J. M. M.— See Grotius (Moore's PCC.) 
the case, of Morton v. Spooner^ vol. 9. The 
daughter, at the time of the commencement of 
the action, and when seduced, was a minor. 
At the time of the trial she had attained her 
majority and would not leave the plaintiff. It 
was always thought that by Boman-Dutch Law 
the only redress one had against a married man 
for seduction was to make him pay the expeuses 
of *' lying in," <&c. The plaintiff was a married 
man. Had the daughter been asked to join in 
the action she would not have done so. See 
Morton v. Spooner, where all the authorities will 
be found. Damages £250. Beard v. Ashtony — 
Kovember, 1864. 



8ELLINO LOTTERY.— See Contbact. 
(Illegality). 



SEPARATION.— See Hubbakd and Wzfb. 



SERVANT-SERVICE.-See Mastkb 

AND SbBVANT. 



SERVICE OF SUMMONS, &c.-See 
Paacticb. 



SERVITUDE. 

How Cre&ted'-Bnforoemeiit Against Credi- 
tors.] — S. and K. sued L., as the agent of the 
assignees in the English bankruptcy of B., to 
have two pieces of land— one lot (1) of 305 acres 
and the other lots (11 and 12) of 100 acres— 
vested in trustees subject to a servitude on the 
^ M an oUtspan fot ths yilla^ of X., and on 



the second as a parsonage or glebe ground for 
the village of T. also. B., before his bankruptcy, 
had sent out several settlers to this Colony. It 
was promised that each should have a quantity 
of land not less than 20 acres. But the plaintiffs 
also asserted that part of the promise wate a 
village allotment of about one- third of an acre. 
B. was the owner of two farms at U., comprising 
upwards of 10,000 acres, and subject to quit-rents 
and a right of public outspan over the whole. 
M., B.*s agent in Natal, negotiated and agreed 
wit^ the Government in Natal for a release of 
this right of outspan over the bulk of the farms, 
bv 205 acres being set apart for outspan, and 
also for the redemption of the quit-rents ; and, 
thereupon, there was an entry made in the 
Registrar of Deeds' office, on the original grant 
of the farm, of their conversion from quit-rent 
tenure into freehold. M. laid out T. as a village 
on part of the farms, and in the plan which was 
exposed in his office, the 205 acres were named 
the outspan, and in a plan of the village land, 
on the position of lots 11 and 12, was named 
** parsonage ground." In the transfers by B. of 
several of the village allotments, one of the 
boundaries was mentioned as the ** outspan," and 
these transfers were registered and the piaintifts 
claimed under them. The defendant, L., pleaded 
the general issue, and also, that the contract sued 
on was defeated by B.'s bankruptcv. The Court 
[Connor, J., dissenting] gave judgment for an 
interdict against L.'s transferring the 205 acres 
save subject to a right of public outspan ; and 
[HARniNa, C.J., dissenting] absolved the defend- 
ant from the instance as to the parsonage ground, 
and [Hardino, C.J., dissenting] gave no costs. 
Per Habdino, C. J. : B.'s assignees took, subject to 
the claim of servitude of outspan and parsonage 
ground, and the right of outspan reserved by the 
original grant was never effectually discharged 
and still existed. Per Connor, J.: The latter 
point was not made by the plaintiffs here, and 
had not been argued. That a servitude can only 
be imposed in law by a coram legi loci, according 
to the decision in Steele v. Thompson, 13 Moo., 
P.C.C. 280, and that had not taken place here, and 
that the mere contract of a servitude cannot be 
enforced against creditors. That the contract as 
to the parsonage ground, and probably as to the 
outspan also, was a contract, not for servitnde 
but for a transfer of the land itself, and that such 
a contract could not be enforced against creditors. 
Per Phillips, J. : There had been a dedication to 
the public of the outspan, and the transfen of 
the village allotments transferred ia as appur- 
tenant, and the original reservation of the outspan 
had not been discharged, but the claim to the 
parsonage ground was to the land itself, and 
that contract could not be enforced against the 
creditors. Smith v. Lamport^ — March 1st, 1864. 

Insertion in Deed.]— The Court will not, 
upon notice in a summary wav, unless all the 
parties concerned agree, authorise the insertion 
in a deed of transfer of a servitude stated to 
have been one of the conditions of sale. The 
question is one to be settled by an action. Be- 
spondent purchased a piece of land from a 
Municipal Corporation, one of the conditions of 
sale being that the purchaser should have the 
use of a stream in oonsideration of the neoessi^ 
bridges being kept in repair. The Town dent 
in preparing tranifer, inadterlentl/ omittidlbil 
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condition from the deed. It appeared that the 
stream flowed through the land of other persons, 
and was used by them, before reaching that of the 
respondent, and the latter therefore urged that 
the obligation of maintaining the bridges should 
be undertaken by suoh other persons, as Uie 
respondent had no use for the water. Held : — 
That the question oould not be settled sum- 
marily, but should be decided by an action. 
PietermariUburg Corporation v. Osborne and 
mother, — ^I., 266. 

Of Rig[ht of Perry.]— (See also Ferry.) 
Enumeration of yarious kinds of servitudes con- 
nected with rivers and arms of the sea. Dickens 
V. ColontiU Oovemmentt — III. (May), 8. 

Definition and BsBentiali of.]— A servitude 
is defined to be a right of doing, or prohibiting, 
something on another's soil, or a right in 
another's property, whereby the owner of the 
property is forced to suffer, or not to do, some- 
thing in it. In most servitudes both the domin- 
ant and servient tenements are concerned, 
though it is not necessarily so in the case of a 
personal servitude, in which the servitude may 
not be inheritable. lb. 



Period for Aoqoiiition.]- The period for the 
acquisition of a servitude is a third of 
McKenzie v. ShaWt—YU., 84. 



f a century. 



Road— Right of Way.— See Boab. 
Waterconrte.— See Waterooubsb. 
Liability for Rates.— See Munioipal Cob- 

rOBATIOM. 



SET OFF.—See also Bank, Costs, and 

yarious other Titles. 

Riridenoe.]— Where the plaintiff, indebted to 
defendant on a promissory note, after several 
demands for payment vaguely referred to a 
counterclaim, but had failed to specify to the 
defendant's executor any such claun, of which 
there was no proof :— Held, that this was not 
sufficient to sustain the plaintiff's action. Jones 
V. Hind's Exectttor,— 1867, 216. 



SSTTLBMENT.-— See Husband and Wifb. 



SHABESt^-SeeOoiirANT. Bali. 



SHERIFF. 

Action lgainBt--SerTi6e of SnmmonB.]- In 

an action a^nst the Sheriff, the Ck)urt refused 
an application for an order appointing some 
person to serve Uie summons, it appearing to the 
Court that there were no sufficient grounds of 
action. [Per Phillips, J. : The applicant 
should first make an affidavit that he has a good 
cause of action.] London and South African 
Bank v. Peace, Blandy ^ Co,,— IQQl, 185. 

Fees of.] — W., an attorney, sent several sum- 
monses to the Sheriff for service, and among 
these papers there were, by mistake, an original 
subpoena to two persons as witnesses, but no 
copies for service. This subpoena had, it was 
alleged, been in fact already served. All these 
papers were put into the Sheriff's box. The 
Sheriff, finding the subpoena without the copies, 
sent for the latter, and W.'s clerk, without W.'s 
knowledge, gave them to the messenger, and 
service was effected by the Sheriff, but W. ob- 
jected to pay the Sheriff's fees, alleging that the 
Sheriff ought first to have asked for explanation 
as to why copies were not sent. The matter being 
now mentioned, the Court said that the Sheriff 
must be paid. SnUth v. Lamport, — January 26th, 
1864. 

Under a tariff authorising the Sheriff to charge 
a fee of 5 per cent, on sales in execution or 
attachment : — Held, that the Sheriff was entitled 
to 5 per cent, on money seized and paid over. 
ExparU the Sheriff",— 1S70, 64. 

— Rules of 18th April, 1876.1— Where there are 
more than one services at places on the same 
line of road, the Sheriff was, under this rule, 
entitled to a fee of 10s. 6d. for each fresh start 
from the last place of service. Sterling v. D4 
Burgh,—^,, 69. 

The tariff of 18th April, 1^76, allowed for ser- 
vice of process ** at a place exceeding two-and- 
a-half hours distance, per day £1 5s. Od." Hbld : 
— That the words " per day *' must be taken to 
mean ** day" in the ordinary sense of the term, 
£1 5s. Od. being the maximum charge, without 
reference to the distance travelled, if over 2| 
hours. ** Hour's distance " means six miles. 
ExparU the Sheriff,— IX,, 11. 

Liability for Wron^ Beiinre.]— A judg- 
ment creditor had instructed the Sherm to attach 
property belonging to the debtor's brother, and 
the Sheriff, notwithstanding the receipt by him 
of notice that there was a dispute as to the 
ownership, had, by his deputy, sold the property 
under a prior attachment, not for execution, but 
to prevent removal from the Colony. In an 
action bv the owner of the goods for damages 
against tne judgment creditor and the Sheriff, the 
jury returned a verdict against the first defen- 
dant for the value of the property wrongly seised, 
but found in favour of the Sheriff. CoU Y« 
Houston and the Sheriff, -^rUL, 198. 
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SHIP AXm eBLPPUXQ. 

L L» worn NsaBBiUBaa. 
n. Uabtek. 

IV. Sua and Pbogkedb. 
V. Biu< or liADma. 
YI. Chabteb Pabtt. 
Yn. Caboo and VoYAas. 

TUT. PAflgBNOKBS* LtJOOAAE. 

IX. Fbeioht. 

X. DXXUBBAOS. 

XL Pilots and Pilotaob (See CoUiBion XII., 
ittfta), 

Xn. CocusxoN. 

XTTT. Wbbox. 



I. liDBN VOB NeCBSSARISS. 

Then k no lien on a ship for neoessaries rap- 
plied for the use of the ship. In re Winter^ — 
1867, 276. 



n. Mastbb. 

ApMit of MMter of Forei^ Bhip-^-Consttlap 
Proteit^] — The Master of a Danish ship had been 
arrested, at the suit of a seaman claiming for 
wages and damages. On the return day of the 
writf a protest from the Danish Consnl in Natal 
was pat in, which showed that the seaman's 
articles, signed ander Danish law, contained an 
agreement to refer any disputes to the Danish 
Consul at the next port reached. Both the 
Master and the seaman were Danes. Held: — 
That the Court being indisposed to interfere where 
there was a oonsnlar protest, and having regard 
to the agreement to abide by tiie Consal*8 decision 
and to the nature of the claim which had been 
delayed until the ship was about to sail — ^the 
arrest should not be confirmed. Costs to abide 
the decision of the Danish Court. Jetuen v. 
PouUen,^\UL, 168. 

MMtev of WiMlMd Bhip^Daty o&--Sm 

Xm. Wreok, it\fra. 



UL SlAlOBN. 

DMtfttoa or llitQOiidiiol'-Jiurfidlctioii of 
OourtoJ — Complaints were preferred in a Magis* 
trate's Court against the mate and engineer of a 
British ship in the Port of Natal, &e master 
charging the chief engineer with disobedience of 
orders, and the ship's agents charging the chief 
mate with wilful disobedience of lawful com- 
(OMids. The znagistratQ sentenoed eaoh defend- 



ant to a tens of imp risonmenl wiiii luurd lakMn; 
and ordered the cancellation of their a«i»eBMofti 
of serviee. Hbld, oq appeal, tiial the Ms^ib* 
trate had exceeded his jurisdiction, as he bad do 
power to try the charges, the ofifenees noi being 
within the Merchant Shipping Laws, either 
under Section 8 of 43 and 44 Vic, o. 16, or under 
SeoUon 248 of the Merchant Shipping Ant, 1B54, 
neithtf of which a{^ed to a mate or engineer. 
Held, further, per Wbaoo, J. : That eren if the 
Magistrate had jurisdiction, a diief engineeBE, 
upon whom lay the sole responsibility connected 
with the safe working of the ship's engines, was 
justified in objecting to proceed to sea with an 
incompetent engineer, his only assistant, or one 
concerning whose competency he had not been 
consulted or fumishea with any satisfactory 
information ; and that such reasonable objection 
would not be a wilful disobedienee (^ lawful 
orders within the meaning of Section 248 of the 
Merchant Shipping Act of 1864. IMku t. 
Kmtlier; Thomas v. S.S. Gertif,— XH., 869. 



IV. Saub and Procbxds.— Bee also W^okk. 

Friortty of DtotrllNitloil.]— There H no ques- 
tion as to the preference, to some extent, a4 
least, of the wages of seamen up to the time of 
their discharge, and the wases of the Master are 
put on a similar footing with those of other asa^ 
men, though in his case a counterolaim* soch as 
a bond, may be set off against wages. There is 
a preference for neeessaries supplied to seaioen, 
in like manner as for wages. The priority of 
claims settled as follows :-H[l) Costs of prooeed- 
ings, including expenses of sale ; (2) ballastiiig ; 
(8) seamen's wages to end of tbe aoonlh of 



arrival; (4) bond; (5) remainder of sssmen't 
wages, including necessaries supplied; (6) ths 
claim of the master and acting master not to be 
ranked, the master being sola owner. In re 7ft« 
Myvanwy, — IV., 43. 

Pvaotioo— Cwator.]— A ship having keen 
sold by order of the Court, under a judgment for 
wages due to the crew, the Court appointed a 
curator honu to deal with the balance of proceeds 
in tiie Master's hands after satisfaction of jodff- 
ment, there being other claims stiU unsatisfied. 
hiteThe Para.—m. (Biaroh). 2S. 



V. Bill of Ladxno.— (See also Csfgo and 
Voyage» VIL, infra.) 

1. Exceptions from Liability. 

Ill Oeneral.]— An ordinary exception in a bill 
of lading will not excuse negligence. Reynoldi 
V. Donald Currie <f Co.,— 1876, 1. 

Exceptions out of the ship's ordinary legal 
liability are to be construed strictly. Thewoids 
are those of the ship-owner, and, if not dearly 
expressed in his favour, he has to impuie the 
omission or ambiguity to himself. (ij/W ▼• 
DonaUjk CuMe ^ Co^-^Uu 2^T. 

The general rule, with reference to carriers by 
sea, is that the OarrieK ia bound to deliver goods 
unimpaired, unless prevented from doing so by 
some vii m(yor« ^or esempUoD of ths loV 
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<^Xi6Afcitf6 w Bvuimg^n—'' Leakage " and 
** Breakage "refer to UMartioIe that lealcs or n 
broken, aad does not exemvt the ^ip from loss 
ef geode by kakageand breaker of other oargo. 
Oitford y« Jienald CwrrU dt Co,.--!!^ ^7. 

• Aet of CM.**] — A ship-owner is liable under 
the ordinary exceptions in a bill of lading for 
damages arising through defects in the ship's 
tackie. Where oargo had been injured by falling 
on the wharf in consequence of a flaw in the 
rope by which It was being hoisted out of the 
ship, HsiiD, that &e flaw being latent, did not 
exonerate the diup-owner, the accident not being 
one which could be deemed as oconring by the 
•• act of God," as it was preventible by the exer- 
cise of reasonable precaution, such as testing the 
rope. But the ship-owner could sue the person 
who supplied the rope. Deahin d Cradock v. 
iirtfc.— 1877, 6. 

The expression, "Aet of Ood," means some 
▼k>lent or fatal action of the elements of nature 
which ^Mmot be foieaeen so as to be guarded 
against. lb. 

Qood Order and Condltioii.]— Some bales of 
forage had been shipped in Capetown to plaintifiTs 
order, in defendants' ship. The forage, however, 
had been badly baled, and the ship's agent at 
Capetown, having drawn the attention of the 
Clipper's agent to this, had received from the latter 
a guarantee in respect of bad packing. The bill of 
lading, however, stated that the forage had been 
shipped in good order and condition, and contained 
no reference to defective packing though it included 
the usual exceptions as to leakage and breakage, 
*c The shipper forwarded this bill of lading to 
plaintifT and drew on him for the amount of the 
hivoice, and the plaintiff accepted the draft after 
seeing the forage. Plaintiff also took delivery of 
the forage on arrival in Natal, though it was 
agreed that that should not prejudice him. 
Nearly all the bales proved to be broken, and 
there was a loss in consequence on the quantity 
shipped: — Held, that inasmuch as ihe bill of 
lading contained the statement that the goods 
were shipped in good order and condition, the 
ship was liable, the guarantee by the shipper not 
being binding on the consignee. Held, further, 
ver Connor, C.J., that the case had to be decided 
by Roman-Dutch Law, the English Law not 
being applicable. When there is a loss, the anus 
is on the shipowner to show that it took place 
under circumstances exempting him from liability 
under the general law ; when he has done that, 
the onw may be removed. Oxjord v. Donald 
Currie Jjf Co.,— n., 227. 

Law iMlicable to BUI of La4teg.]— (See 

also pFBceding oaee) . A contract under an English 
bill of lading must be construed according to the 
principles of English law applying to such docu- 
ments ; but the amount of damages for breach of 
SQoh eontraot is a matter of prooedure and is 
governed by the lea fori. Parker, Wood 4! Co, v. 



** Port of V«tal "— JU Mar mi iU9 wmf 

ufbly got]~The defandazita cfaMtared a ifaip 
from a Norwegian port, it being agreed by the 
charter party ^at the ship shookl prooeed with 
her cargo to the Port of Natal, Soath Airtoa, ** or 
so near thereto as she mav safely get." The 
Master was awue that Natal had a bar faartour. 
The ^p on her arrival lay at the outer aiwhomge 
for a month, unable, from draught of water, to 
cross the bar, and there was no prospect of her 
being able to eross the bar within a reasooaUe 
time. Some of the oargo was &en disohaifed, 
by the Master, from outside the bar, and, the 
draught being thereby lessened, the ship was 
brought inside. Held : — That there had been a 
compliance with the terms of the charter party, 
iaasmoch as the ^lip came within the ambit of 
the port and as near thereto as she could safely 
get, thus aocomplisliing her voyage. The defen- 
dants woe, therefore, not entitled to deduct from 
the freight the expense paid by them of discharg- 
ing cargo outside. FerreoM v. Parker, Wood ir 
Co,,— 1877, 28. 

FOToigu Charter Parir— Law Applicable.]— 

A charter party in the English language entered 
into in Norway in respect of a French ship, with 
a French Master, for a voyage to Natal is not 
governed in Natal bv Engliidi Law, bat, tembU^ 
by the law of this Colony. 16. 

Preljht.— See IX. Freight, infra. 

DoimDvago^— See X. Demurrage, ii^ra. 



TIL Ciaeo kxo VoYAaB.>^See also BUI of 
Lading, mptvi). 

L Action /0r Lot^ JOetmUioii, «f itTea-Deiioniy. 

OeBaral Rale.]— Ae a geaeval nie, when 
there is tees, the omu is on the efaip^jwnerto 
show that the km took p]aee wider oiceum- 
stanoes which exempt him frem lii^iiKly. Il^ere, 
however, the biU <t lading specially eKea^ts the 
ship-owner horn liability for the partiohiar kiad 
of daiaage that has oeeurred, negligenee has to 
be proved by the paity olaiming, bat it may be 
endeooed by the sartoonding oiroumstaacee (tf^p. 
the nature of the article and the kijnry to U) 
being such as to justify a reasonable conclusion 
that there has been negtigence on the part of tiie 
sbdp-owner. If the goods are damaged, and no 
reasonable exphuiation of the damage oan be 
given except tne ship-owner^s negligenoe, a jury 
would be juStSfled in finding tint such negli- 
gence had been proved. (Czeek v. Otn. Steam 
Navigation Co,, 8 C.P., S, followed.) Union 8,8, 
Co, V. BrickhiU,—lX„ 226. 

MegUtfeaoe— Braakage.]— The defendaats, a 
eteamship company, were saed for lajury eui- 
tained by a crate of machinery imported by 
plaintiff and shipped from EnglMul in good 
order under a bill of lading exctoding liability 
.for breakage. When landed at tiie wharf, oae oi 
the battens of the erats was found to be df and 
another loose, and a dent was also noticed in the 
iron *< jacket." On anpackhig the tvate, the 
manhtfwry ^wte ioaad tg be bi«iBBiiYi<he $m^tim 
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being sadh m would ooonr from % sudden blow 
or falL Hsld:— That in the absenoe of any 
other explanation, this was evidence of negli- 
gence on the part of the company's servants such 
as to take the daim out of the exception in the 
bill of lading, and to impose liability on the 
defendants. lb. 

Improper Stowage.] — The ship - owner is 
liable for breakage occurring through improper 
stowage. The fact that goods liable to breakage 
have been stowed in the customary way will not 
exonerate the owner. What is improper stowage 
depends upon circumstances, such as the small- 
ness of the vessel and the length of voyage. 
" Sarah,** owners of v. Dickinson i& Fisher^ — UI. 
(November, 1881), 28. 

Landing and DellTery— Reasonable Time.] 

— A carrier by sea cannot discharge himself from 
responsibility by immediately landing goods 
without notice to the consignee. He is bound 
to keep the goods on board, or on the wharf, at 
his own risk, for a reasonable time, to enable 
the consignee or his assigns to come and fetch 
them. When the ship-owner, himself, and for 
the ship's purposes, lands goods, the ** reasonable 
time " is to be reckoned not only from the time 
of the ffoods being landed, but from the time of 
notice oeing given to the consignee of the fact of 
landing or of the intention to land at a par- 
ticular time. Parker, Wood dt Co. v. BuUard, 
King ^ Co.,— 1876, 18. 

In obtaining liberty from the Collector of 'Cus- 
toms to discharge cargo in the roadstead, in order 
to enable the ship to enter the harbour, the ship- 
owners bound themselves not to part with the 
goods until they had been cleared at the Customs 
on behalf of the consignees. Goods so discharged 
were landed and taken by the owners* agents into 
their store, without notice to the consignees that 
the goods were ready for delivery to them. 
Hxu) : — That this was no delivery in law to the 
consignees, and that Hie ship-owners were Uiere- 
fore liable for the loss of the goods. It is doubt- 
ful whether the existence of a custom bv which 
consignees, hearing of the arrival of a snip with 
goods of theirs on board, were bound to be at the 
quav ready to receive any such goods as might be 
landed — could, from its utter unreasonableness, 
bind any person not having substantially agreed 
to be so bound. lb. 

Where no time for delivery of goods has been 
specified, the carrier is bound to deliver within a 
reasonable time. The usual course of delivery 
will in most cases be evidence of what is a 
reasonable time. If there be not a delivery 
within a reasonable time, the like course may be 
followed as if there were in fact no delivery. In 
such a case, the consignee may sue the carrier 
for the value of the goods as if there had been a 
total failure to deUver. Per Phillips, J. ; Where 
the delay entailed failure of a particular venture, 
this occasioned a constructive total loss entitling 
plaintiff to abandon and proceed as for an actual 
total loss. Such right having once accrued, the 
plaintiff could not by subsequent events be de- 
prived of it. Hess V. Union S.S. Co.,— 1876, 16. 

A ship-owner is not liable for the full value of 

goods tot9 deliyered, where there has been do 



unreasonable delay amounting to a oonstroctive 
total loss. A consignee is not entitled to abandon, 
and sue as for a total loss, because of a few 
day's delay in delivery, chiefly caused by repairs 
to the ship, when su<m delay would have occa- 
sioned no damage if delivery had been accepted 
when tendered, and it appeared that the con- 
signee had not closed with offers for the purchase 
of the goods open to him after such tender. 
(TuBNBULL, J., dissenHente.) {Hess v. Union S.S, 
Co,, N.L.B., 1876. 16, distuiguished.} King S;^ 
Sons V. Macaulay,—Xni., 237. 

Packages not Marked— Condition in BiU of 
Lading.]— The bill of lading for certain packages 
of sldns shipped to a specified port contained &e 
following condition : — *' The company will not 
be responsible for due delivery unless each pack- 
age is distinctly marked vrith the name of the 
port for which it is destined." The bill of lading 
was signed by the master, and bore the endorse- 
ment, '* subject to mate's receipt." The defend- 
ant company took the skins on board their 
steamer, and there was evidence that the mate's 
receipt, though not produced at the trial, had 
been actually given. The packages were not, 
however, marked with the name of the port of 
destination, but they were sufficiently marked to 
connect them with the bill of lading, which re- 
mained in the mate's possession, and no othw 
goods on board were similarly marked. The 
skins were carried past the port of destination, 
and were ultimately brought back in a worthless 
condition : — ^Held, that if the goods were not 
properly marked in accordance with the defend- 
ants' regulations, they ought not to have been 
taken on board the steamer, it being the duty of 
those connected with the ship co have ascer- 
tained by examining the bills of lading, that all 
goods shown to be on board for each port of 
destination had been discharged there. Under 
these circumstances, the defendants were not 
protected horn liability by the condition in the 
bill of lading, and were therefore liable for 
negligence in failing to deliver at the specified 
port. Union S.S. Co. v. HandeU Compagnie,— 
II., 18. 

Law Applicable to Case.]— A daim for 
damage to goods imported into Natal in a British 
ship under an English bill of lading has to be 
decided according to the law of England. Union 
S.S. Co. V. BrickhiU, —IX., 226. 

Set off of Damages ajfainst Freight]— 

Damages for breakage arising from improper 
stowage may be set off against freight The 
" Sarah" v. Dickinson Sr Fisher,—!!!. (November, 
1881) 28. 



Vin. Passenoebs' Luooaob. 

Notice on Ticket— Law Ipplioable to Con- 
tract.] — The ticket given by a shipping company 
to the plaintiff, a passenger from London to Natal, 
contained, on the face, the following printed 
words: — -'The owners do not hold themselves 
responsible for any loss, damage, or detention of 
luggage, under any circumstances." The ticket 
was not signed by plaintiff, but farther conditions 
printed on the back — though not referred to on 
the fftOo^proYided thftt ihe mw balding of tiM 
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tii^et was to be deemed an agreement that the 
owners would not be liable for laggage unless 
passengers paid Is. a cubic foot for all luggage 
placed in their charge, liability in such case being 
Umited to £10 unless a higher value were declared. 
These conditions were not expressly notified to 
plaintifr, who, in fact, knew nothing of them 
until the 13th day of the voyage. By the 
negligence of the company's servants, plaintiff's 
laggage was damaged in transhipment on the 
voyage to the extent of over £26. Held, that 
the terms of the ticket did not exempt the com- 
pany from liabilitv to the extent of the damage ; 
HEiiD, further, tnat the law of England was 
applicable to such a contract, though there might 
be circumstances occurring in Natal waters con- 
nected with the luggage proper for decision by 
Natal law. Reynold^ v. Donald Currie Sc Co,, — 
1876, 1. 

Oeneral Rules.] — There is no distinction, as 
regards the common law liability of a carrier, 
between a condition purporting to exonerate a 
carrier from all liability, however great his 
negligence, and one purporting to exonerate him 
from all liability unless a passenger should do 
certain acts — the reasonableness of the condition 
not being called in question. The common law 
makes a carrier of goods a general insurer of the 
safety of the goods, however careful he may have 
been ; and exemption clauses though often saving 
him from the insurer's liability, do not remove 
liability for breach of duty. An unsigned pas- 
senger ticket does not create a special contract 
similar to that imposed by the bill of lading, the 
latter being governed by mercantile custom and 
statute or being a negotiable instrument passing 
by endorsement. To be barred of an action 
against a carrier for breach of duty, a passenger 
most have intentionally, or in some sense de- 
liberately, contracted hiinself out of his right of 
action. With regard to such articles as the 
carrier is bound by his public profession and 
employment to carry, the owner may insist that 
they be received subject to all responsibilities 
incident to such employment. lb. 

Law Applicable to Contract.]— The plaintiffs 
embarked at Delagoa Bay for Port Natal in a 
British ship, owned by an English company, with 
a British Captain, and registered in London. 
Fares were paid for a deck passage and a ticket 
was given to the plaintiffs in exchange, a further 
sum being afterwards paid for a cabin. The 
destination of the passengers was not inserted in 
the ticket, which contained conditions in the 
English language, printed on the back and 
referred to on the face, exempting the shipowners 
from all liability for loss, damage, or detention 
of luggage. The plaintiffs, however, being 
Indians, could not read English, and they neither 
signed the ticket nor had it explained to them. 
On arrival at Natal, the defendants omitted to 
land the plaintiffs' luggage, though they had time 
and opportunity for doing so, and they compelled 
the plaintiffs to leave the ship without their 
packages, which were broken open and pillaged 
while on the ship. Held : — Overruling the judg- 
ment of the Durban Circuit Court, that, the 
general rule of law being that the rights of 
parties had to be judged by the law of that 
country by which they might justly be presumed 
\Q bc^ye bound pr intended to bind themselves, 



the case was governed by English law, the law of 
the ship, and not by that of Natal, the place of 
performance. The mere fact that delivery is to 
be made in a particular place is not evidence that 
the law of that place should govern. [The 
authorities collected. Reynolds v. Donald Currie 
ic Co. (ftupra) explained.] Mitheram and another 
V. CatUe MaU Packets Co.,— Xm., 78, 199. 

Liability of Shipowner to Delivep.]— In the 

circumstances above set forth. Held, further, that 
the contract between the parties was defined by 
the passenger ticket and the printed conditions 
endorsed thereon. That the defendants were 
bound to place passengers' luggage in the wharf- 
shed at Port Natal, or at least to land it ; and 
that there was an implied condition in the con- 
tract to that effect ; &at, as the defendants had 
compelled plaintiffs to leave the ship, they became 
responsible for the safety of the luggage left on 
board ; and, having omitted to take proper care 
of it, were, notwithstanding an admitted condition 
that deck passengers had to take charge of their 
own luggage, liable for loss arising from their 
negligence, not including merchandise and specie 
shipped in fraud of the contract. lb. 

Evidence of ContentB of Pacluigei.]— The 

evidence of the owner of a package which had 
been broken open is good evidence against the 
defendant company as to the true value of the 
goods abstracted therefrom, it appearing that 
such valuation had been as fairly estimated as 
was possible under the circumstances, and the 
maxim omnia prcesumunter contra spoUatorem 
being applicable. (Per Tubnbxtll, J.) 16. 



IX. Freight. 

Lien for Charter Party.]— This oase came 
before the Court on a summons and a statement 
of facts agreed on by the parties. The plaintiff, 
B., was the Collector of Customs, and represented 
the Lieutenant-Governor, and the defendant, L., 
was the master of the ship V. I., the contractors 
with the Government for the construction of the 
Natal Harbour Works, chartered, in January, 
1864, a ship in London, and, by the charter 
party, freight was to be paid in London by I., 
one-third in cash on the ship clearing at the 
customs in London, and two-thirds by his bill at 
three months therefrom. The charter party was 
mostly printed, but the printed clause as to 
payment of freight on safe delivery was struck 
ont, and the above terms inserted, but a further 
printed clause, near the end, that the master should 
have a lien on all the cargo for freight and 
damages due under this charter prrty, was re- 
tained. There was also the usual printed clause, 
that the master might sign bills of lading without 
prejudice to the charter party. The master did 
sign a bill of lading in February, 1864, in which 
I. was stated to be the shipper of a cargo of 
creosoted timber and iron bolts, consigned to the 
Lieutenant-Governor of Natal for the Natal 
Harbour Works, ** paying freight as per charter 
party." The cargo was consigned on account of 
advances previously made to I. by the Natal 
Government. The one-third was paid, and the 
bills given by I., pursuant to the charter party, 
but information arrived here for L., before ne or 
his ship did, that^ in March, 1864, 1, yfw qni^blo 
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lpBMiM8M|[i«fi&Mite. Th# bUl weold beoonn 
due in May, 1864, bat fhoog^ there might have 
Men news here of its payment, — bat there was 
not — knd the bill had been sent out to this 
eolony by the shipowners, with instruotions to L. 
to Insist on a lien. B. now saed f<Mr the cargo, 
^nd L. olaimed a lien for the amount of the bill. 
The Court [Phiujpb, J., dissenting] gave judg- 
ment for B., and against the lien. Per Connor, 
J. t l%e eases Howe v. Eirchmer (Moo., P.C.C., 
fii), and Kreohmer v. Venus (12 ib. 361), ruled 
this ease, because the only distinction relied on 
here — the clause in the charter party giving a 
lien — was disregarded in the latter, as B^semhU 
k Foster v. CoUey (28 L. J., Exch. Slk that 
were payment to be as was provided oy this 
charter party, the sum to be paid is not freight, 
and there must be an express agreement to create 
a lien for it, that the bill of lading is the docu- 
ment that, besides, as between the shipowner and 
the consignee, and that it did not reserve any 
lien, but only referred to the charter in reference 
to ^e mode of payment, that the consignee here 
was distinct from I., and the consignment was to 
pay a debt due by L to the consignee. Per 
Phillips, J. : The consignee here, there being 
only a past consideration, was to be considered a 
volunteer, and as the agent of I., and was subject 
to any lien to which I. would have been ; and 
that i.'s inability in March to meet his engage- 
ments, revived the lien for the amount of Uie 
freight as against I., and therefore as against the 
consignee. That the decisions referred to by 
doNNOR, J., only referred to the case of a consignee 
for value without notice of the charter party, 
whereas the bill of lading here referred to the 
charter party. Rutherford v. LwpAtM,— August 
1st, 1864. 

Damages may be set olT against]— Damages 
lor breakage may be set off against freight. The 
*' Sarah'* v, IHckiiMon dt Fisher,— UL. (Novem- 
ber, 1881) 28. 



X. Demuiueuob. 

If ode of Discharging CaFtfo.]— A charter party 
provided that the steamer ** being so loaded shall 
forthwith proceed to Durban (Port Natal) South 
Africa, or so near thereto as sne may safely get, 
and deliver the same at Durban on the quay at 
the usual landing place for inward cargo. . . 
Thirty-five running days, Sunday excepted, are 
to be allowed the said merchant (if the ship is 
not sooner dispatched) for loading the ship at 
New Orleans and taking delivery of the cargo at 
Durban, or demurrage to be paid at the rate of 
£50 per day Any lighterage re- 

auired to enable the steamer to deliver cargo at 
le usual landing place at Durban to be at 
steamer's expense but at charterer's risk." Held: 
tn an action for demurrage, that discharge at the 
ouay included discharge by lighters if necessary, 
the circumstances of the port being known. 
That the charter party imposed upon the char- 
terers an unqualified obligation to pay to the 
owners demurrage after the expiration of 36 days, 
which obligation was not affected by circum- 
stances occasioning a delay in obtaining lighters 
for discharging cargo, save so far as such delay 
was attributable to the default of the owners or 
iheir agents, or had been iaourred by them in the 



intcNBii of tho shin. "FUtorfo" t. fiestt, 
XL Pilots Ain> Pilotaos. — iSee OoudBioK, h^ra. 



XOi. COUJBIOIB, 

fthin ift Chwge of Filoij-The Natal Har- 
bour Uules required that the master or other 
person in charge of every ship exceeding 50 tons 
entering the Harbour should, previous to enter- 
ing, emnloy a licensed pilot. A collision having 
occurrea through the negligence of the pilot in 
charge of the defendants* steamer : — ^Hsld, that 
when a ship is by law compelled to take a pilot 
and his culpa alone has occasioned damage to 
another ship, the owners are not liable. Al- 
though the owners may be liable for the culpa of 
the master^ as their eervant, a compulsory pilot, 
having no mandate from the owners or nutter, 
is in no sense their servant. Nor is he one of 
the crew. The law of the Colony on this point ia 
similar to English common or statute law, and is 
not governed by the Maritime Laws of Charles V» 
and Phillip II. Weir v. Union S.S. Co.,— 1874, 
61. 

Liability where no one is to UameJ— 

Under the Shipping Laws, damage occasioned by 
no one's culpa is r^oned common to each : in 
o^er cases the Boman Law is applicable. The 
rule adopted by the Privy Council for the Court 
of Admiralty, as regards cases of inevitabls 
accident, may be followed. Ib, 

Costs.!— In oases of inevitable aooident, ihs 
Court will make no order as to ooets. Ib, 



tm, Wbbcx. 

Liabilitv and Duty of the Vaster,]— B is 

the duty of the master of a wrecked vessel to do 
his best to secure the ship and goods, to repair 
the ship, if possible, and if incapable of repair, 
to hire an<Aher ship to take the caigo to its 
destination. In re The Defiance,— 1S71, 198, 199. 

Prima facie, it is the B£aster*s duty to forward 
the cargo of his wrecked ship to its port of 
destination, but only if he can reasonably and 
practicably do so. Defiance Co, v. Foster,— 
1872, 94. 

Law Applicable.]— [Per Connor, J.] A 
vessel being wrecked on the coast of Natal does 
not make the question of the duty of tiie master 
to forward the cargo a matter of Natal law. Ib, 

Neoessity for Sale of Cargo.]— The power ot 
the master to sell the whole cargo of a wreeked 
ship can only be exercised in cases of extreme 
necessity. (Per Connob, J.) Ib, — 111. 

In considering the circumstances under wfaloh 
the master of a wrecked ship should sell the 
cargo, it is not merely the question whether or 
not a sound discretion has been fairly and ably 
exercised, but that the discretion can only be 
exercised as a last resort, when there is ^ 
alternative ml wh«o eyei;^tliin^ else hss beoim* 
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impossible. The master is bonnd to establish a 
jostifjring nfecedsity for the sale, and also his 
inability to conmianicate with the owners. 
When tide owners are absent and cannot be oom- 
monicated with, the oarffo being in peril, the 
master, as custodian of tne cargo, becomes the 
agent of the owner of the cargo invested with 
every power the owner had, and with authority 
to act according to his discretion. It is not, how- 
ever, the master's duty to involve the owners in 
a speculative venture in forwarding the cargo. 
!&,— 159. and 1878, 26. 

It being the duty of the master to convey the 
tUTgo to its destination, his disposal thereof is a 
matter requiring the utmost caution on his part, 
every case depending upon its own particular 
eircomstances. But it is not sufficient to show 
that the sale was bona fide and for the benefit of 
all concerned. The necessity for a sale arises 
Where the cargo is in immediate or imminent 
peril ; where communication with the owners 
teannot be had within a time considered in its 
relationship to the peril ; where the facilities of 
direct transhipment do not exist; where the 
expenses of salvage, transhipment and forward- 
ing are beyond the resources of the master, and 
where those expenses may probably equal or 
exceed the value of the cargo. Ih. 

IPer Connor, J., dmentiente] The onus of 
showing the existence of that urgent necessity 
which would justify the sale is imposed upon the 
purchaser. To justify the sale, the master must 
be actinff under an absolute and supreme neces- 
sitv, such as sweeps all ordinary rules before it. 
It nAS to be established that the master did not 
decide upon a sale until it was entirely hopeless 
for him to have landed any part of the cargo, 
dud that, having made the utmost endeavours 
within his power, leaving no resource untried, he 
was compelled to renounce all hope of landing 
any cargo, either from the physical impossibility 
of extricating it from the peril with the utmost 
exertion he could command, or from his inability 
to find the necessary funds. He must have had 
DO alternative — as a prudent and skilful man, 
acting bona fide for the best interests of all con- 
cerned, and with the best and soundest judgment 
that could be formed under the circumstances — 
but to sell the cargo as it lay, the difficulties of 
landing being insurmountable. And that a 
prudent owner, on the spot and uninsured, 
would have decided upon a sale. lb. 

Sale of Ship and Cargo— Curator.]— The 

underwriter's agent appointed curator of a 
wrecked ship and cargo, alleged to have been 
sold without authority by the master, on indem- 
nity being given to the purchasers. All persons 
save the curator interdicted from interfering 
with the ^p or removing cargo. In re The 
Dir/ance,— 1871, 193. 

Interdict against Pnrchaters.]— A wrecked 
ship and its cargo of cotton had been purchased 
In market overt from the master. The pur- 
chasers had been interdicted at the instance of 
the underwriters' agent from interfering with the 
ship or removing cargo : — Held, that the pur- 
chasers must be taken to have known that the 
captain had no power to sell except in case of 
oeoesttty, which neoessity had to be shown by 



them, but which ooold not be relied on, seeing 
that they were going to do what the captain 
ought to have done — to take the cargo to its 
destination. The interdict should tiierefore be 
maintained, lb, and 199. 

LiabUity of PorohaMr in Xarkei Overt]— 

The mere fact of a sale being in market overt 
where there was knowledge on the buyer's part 
that the cargo was that of a wrecked ship, will 
not give the purchaser the ordinary protection of 
a sale in market overt, ib, — 1872, 111. 

Necessttyfor Sale a question Ibr the Jnry.] 

— Qiutre: Whether the question of justifymff 
necessity for the sale of a wrecked ship and 
cargo is one that should be left to the jury? 
Semble, that is it. Defiance Co. v. Foster, lb., 
—169; 1873,26. 

Reshipment of Cargo — Evidence of Condi- 
tion of Car^o.]— Cotton landed from a wreck 
and under mterdict, in respect of which an 
action j^as pending, allowed to be shipped to 
England, it appearing that the object of the ap- 
plication, made by defendant, the curator of the 
ship and cargo, was to expose frauds as to the 
quality of the shipment. The defendant ordered 
to give sufficient security, and a number of the 
bales ordered to be detained as evidence in the 
action in Natal. In re *♦ The D<f>inc«,"— 1872, 



Pleading in Purchasers' Action for 
Damages.]— In an action brought by the pur- 
chasers of a wrecked ship and cargo for damages 
bv interference with their rights, the plaintiffs 
pleaded that the ship and cargo had been sold in 
market overt under the authority of Lloyd's 
agent. Held: — That the plea was bad inas- 
much as a sale in market overt was in itself 
insufficient where the buyers knew that what 
they were buving came from a wrecked ship, and 
(2) because were was no averment to show the 
authority under which Lloyd's agent had acted. 
Defiance Co. v. Foster,— 1S12, 111. 

Lloyd's Agent — Authority of.] — Lloyd's 
agent in this Colony cannot deciae matters 
judicially. The averment that Lloyd's agent and 
his appointees had reported certain matters, and 
that there had been a sale in market overt which 
gave purchasers a good title, is not sufficient 
without some representation as to the authority 
under which Lloyd's agent had acted. lb. 



SLANDER.— See Defamation. 



SOCIETAS.— See Univebsitas. 
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SOLDIER. 
Immanlty from Inest.— See Abbest. 
Domiell of.— See Domicil. 
M nie Drivep.— See Abkt. 



SOLICITOR.— See Attobnby. 



SPECIFIC PERFORMANCE.-See 

Ck»NTBACT. Sale. 



SQUATTER.— See Landlold and Tenant. 
Nativb. 



STABLE-KEEPER. 

Nature of Liability.]— A stable-keeper is 
supposed to have impliealy contracted that norses 
entrusted to him shall be kept safely. This 
makes the stable-keeper absolutely liable for loss, 
unless occasioned by something in the way of 
inevitable fate or vis nwjor — which would not in- 
clude mere theft* as distinguished from robbery 
with violence not to be resisted. The quasi- 
criminal remedy of a double penalty given by the 
Roman Law is, however, obsolete. Crocker v. 
Boig Sf Murray f— I., 111. 

But in the case of horses left in a stable for the 
mere purposes of sale, the special liability imposed 
by the edict does not apply, as the stable-keeper, 
in that case, is to be regarded as an agent of the 
owner of the horse. To impose liability, there 
must be negligence, or culpa levU^ rather than 
levUHma, and such as would be likely to be avoided 
by an ordinarily careful master of a house. Leaving 
horses in a stable not under lock and key — having 
regard to the circumstances of the town, the 
habits of the Ck)lony, and the publicity of the 
locality, and also to the fact that the defendants' 
own horses had often been left in the same way — 
Hbld, not to amount to culpa levis, lb. 



STAMPS (and Licenses). 
I. Stamps on Particulab Documents. 
XL SxiMP0 OK Annual Liqsnsbs, 



in. GONTBAVBNTIONB OF StaKP LaW. 

IV. Othkb Mattebs. 

I. Stamps on Particular Documents. 

MaFPiage Contracts and Settlements.]— 

Under Ordinance 3, 1850, Section 3, only one 
original had to be stamped. The duplicate 
original of an ante-nuptial contract, not notarial, 
did not therefore require a stamp. There was no 
provision in that ordinance requiring stamps to 
be affixed, nor any penalty for non-payment of 
duty. Nor did the ordinance exclude unstamped 
documents from being received in evidence. In 
re Coventry db Willianui,—lV., 126. 

Schedule G., Law 38, 1884, requires a stamp to 
be affixed to marriage contracts, and, in addition, 
'* when the amount specified in the settlement 
does not exceed" certain graduated sums, a 
further ad valorem stamp. An ante-nuptial con- 
tract contained a settlement upon the intended 
wife of certain shares, without stating any value. 
Held (Wraoo, J., dubitunte) that the settlement 
was not chargeable with stamp duty. In re 
Newberry,--YJI,, 207. 

An ante-nuptial contract contained a settle- 
ment by the husband upon the wife, in trust, of 
the household property present and future. There 
was a covenant that " the said furniture " should 
be insured for £750, but the value of the present 
furniture was estimated at £300, Held, (Wrago, 
J., duhitante) that the settlement conferred, under 
a contingency, an interest in £750, and that the 
contract was liable to stamp duty on that amount. 
In re Bentley.—YUI,, 214. 

An ante-nuptial contract containing a covenant 
by the intending husband to insure his life and 
cede the policy to trustees, without specifying any 
amount, is not liable to increased stamp duty 
under Schedule G., Law 38, 1884, by reason of 
such covenant. It might not be intended to bind 
the husband to insure for any specific amount, 
nor under the dociiment could he be compelled to 
do so. In re Brown and Fisher, — X., 152. 

An ante-nuptial contract contained a covenant 
on the husband's part that having insured his 
life with a certain company (named) under two 
policies (indicated by number and date) he ceded 
the same in trust for the benefit of his intended 
wife. Held (Turnbull, J., dissenting) : — That the 
amount of the settlement must be regarded as 
being specified by the mention of the numbers 
and dates of the policies and the name of the 
company. The contract was therefore liable to a 
stamp duty of £1 Is., and to as much more as if 
the amount insured were stated in the oontract, 
under Schedule G., Law 38, 1884. In re Addison 
and Lloyd,— X.y 187. 

An ante-nuptial contract contained a settlement 
of all the share of one of the spouses in a certain 
farm, described by name, situation, and acreage. 
The Registrar of Deeds considered that stamp 
duty was chargeable on the money value of the 
land, and that a valuation was necessary. Held : 
— Tlu^t ti^ Registrar ol Deeds ha4 oo |^^tho^^ 
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to ascertain the valne, and that the settlement did 
not increase the stamp duty ander Schedule G. 
of Law 38, 1884, which was chargeable on the 
amount as distinguished from the value of the 
settlement. In re Pinter*,— XI., 278. 

A deed submitted to registration ceded to a 
trustee all the appearer*s right, do., in certain 
property to which he had become entitled by 
will, subject to the following trusts :— (1) To pay 
the income to the appearer during his life or 
solvency, for the support of himself and his 
wife. (2) After his death or insolvency, to pay 
the income to his wife for her life. (3) After the 
death of himself and his wife, to apply the 
inoome to the support of the children, if any. 
The deed was executed by the appearer (the 
husband) but not bv the wife. Held: — That 
the document was liable to stamp duty as a post- 
nuptial settlement under the License and Stamp 
Law, 1884, Schedule G, as amended by Law 11, 
1890. In re Walker,— XII., 169. 

Notarial Deed.] — A notarial document set 
forth that certain property placed in trust by an 
ante-nuptial contract had been replaced by other 
property, the value of which was not specified. 
Hs£d : — That the document was liable, under 
Schedule E, Law 38, 1884, to stamp duty of £1 
lis a notarial deed *' where no amount is stated," 
and could not be regarded as a ** notarial bond 
not otherwise required to be stamped," under 
Section 7, Law 20, 1885, for which a stamp of Is 
was required. In re ^^t^,— VIII., 216. 

ForeUn Protest.]— A foreign protest of a dis- 
honoured cheque must be stamped under 
Schedule E, Law 38, 1884, amended by Sections 
8 and 9, Law 20, 1886. Bartiet v. Dunne,— YU,, 
215. 

Unsized Agreement for Lease.] — An un- 
signed memorandum of an agreement for lease 
for a less period than 12 months requires to be 
stamped, and can only be received in evidence 
on payment of a penalty. (Law 38, 1884.) 
WaU(m*8 EstaU v. Stock,— YU., 212. 

Debenture Bond.] — Debenture bonds issued 
under the Durban Corporation Loan Law of 1866 
are not liable to stamp duty as mortgage bonds 
under Ordinance 3, 1850. Durban Corporation 
V. Registrar of Deed8,—197n, 11. 

Petition in Forma Pauperis.]— When the 
Stamp Law required that petitions to the Court 
should be stamped : — Hbld, that a petition for 
leave to sue in forma pauperis was not exempted 
from stamp duty. In re MaceJUld,—lS70, 98. 

Mortgage Bond as Security for Rent.]— The 
stamp duty on a mortgage bond for a sum not 
specified, passed as security for rents due in 
respect of a current lease, and for observance of 
the conditions thereof, Hkld, to be rightly 
charged upon the basis of the amount of the rent, 
to become due for the term of the lease unexpired 
at the date of the mortgage. In re Roberts : ex 
parte Haggard dt Cochrane, — ^XTV., 12. 

Family Agreement*]— An agreement between 
a husband and wife, by which the former pro- 
mised to ivbstftin ixoax drink, pr, in d^olt, to 



pav to his wife a sum of money. Hild, to be 
subject to stamp duty, and liable to a penalty on 
being put in evidence. In re Macpherson, — IX., 
104. 



H. Stamps on Annual Licsnbbs. 

Interpreter.]— By Schedule A, Law 88, 1884, 
a stamp of £2 is chargeable upon the annual 
license of an interpreter. Held (Connor, C.J., 
dissentiente) : — That the word ** interpreter " re- 
ferred to oral translations, and not to the trans- 
lation of documents by a sworn translator, the 
latter not being liable to stamp duty under the 
Law. In re Lyon, — IX., 40. 

Joint Btoolc Company.]— A mining company 
registered in Natal, whose works were exclusively 
in the Transvaal, but whose head office, at 
which all meetings took place and from which 
the management of the works was controlled, was 
in this Colony, Held : — To be liable to take out 
a license in Natal as a joint stock company, 
under Law 20, 1885, Section 6 (b). That the 
words in that section ** carrying on any kind of 
business," while not expressly referring to busi- 
ness in this Colony, could be taken to include the 
administrative part of the business carried on in 
Natal, in connection with the mining operations 
in the Transvaal. In re Jubilee Oold Mining Co,, 
IX., 261. 

A joint stock company, which was not liable to 
stamp duty under Law 88, 1884, but was made 
liable thereto by Law 20, 1885, Section 6 (b). 
Held, per Connob, C.J., to be liable to pay, for 
the year 1885, such a proportion of a whole 
year's duty as the period of that year, during 
which the latter law was in force, bore to the 
whole year. In re Grand Stand Co., ^c.,- VII., 
118. 

Notary.] — Thodgh there may be a firm whose 
members are notaries, it is not a firm qua 
notaries, as a notary's acts are individual and 
personal. A certificate to one member of a firm 
to practice as an attorney or notary will not 
authorise another member of the firm to practice 
as a notary, nor will it exempt from license duty 
as such. In re Mason, — X., 2. 

Broker or Agent.]- A firm of forwarding 
agents took out a license from the Magistrate of 
the town in which their head office was situated, 
such license being in the following words : — " I 
do hereby authorise and empower Kent A Co., 
residing at Ladysmith, to exercise the .profession 
or calling of brokers or agents during the year 
1890, and no longer," without limitation as to 
the place at which the business might be carried 
on. Held : — That under this license the holders 
were not empowered to carry on branch busi- 
nesses as forwarding agents in places other than 
Ladysmith, a separate license being required for 
such branches. (Law 20, 1885, Section 6 (d). 
The form of license being misleading, the Court 
considered that the penalty imposed for a con- 
travention might well be remitted. Kent v. 
Clerk of the Peace,— XJI., 10. 

A person in the habit of attending Government 
Iftnd sales, and bidding thereat on hehtii o( 
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naUvesiB^n8i46naMiiof Anpeoified fM» ie aa 
'* ageat ** within ihe provisions of the Lioenaeabd 
Stamp La^. No. 88, 1884, and, as such a«ent, he 
must take out the amiual license required by 
Schedule A, without which he is not entitled to 
charge and cannot recover any fee for his ser- 
vices. NtnUifafiza v. ifdip**,— -XIV., lOf . 

LieeMM Iiraed hj CoipomtUm.— Sm mm- 



HL OoNTBAVXKTIOKS AND PbNAIiTIBS. 

gummongj— A Magistrate's Court summons 
charged the defendant with the crime or offence 
of "contravening the provisions of the License 
and Stamp Law, 1885, in that he did at [a place 
specified] being the owner of or keeping a certain 
retail shop or store, which is chargeable with 
duty under the said Law, has refused or neglected 
before the 16th day of November, 1892, to take 
out the particular license in that behalf required, 
and so did, <fcc." Held:— That the summons 
was defective, in that it neither referred to sec. 8 
of the License and Stamp Law, No. 88, 1884, 
defining the offence, nor followed the words of 
that section, and did not charge the defendant 
with having carried on his business or sold goods 
without a license, in contravention of the section 
referred to. Regina v, OmoUa,—XIV,, 15. 

Unstamped Doooment used in Evidenoe.]— 

A penalty of 10s., being twenty times the ordi- 
nary stamp, imposed onan unBtamped promissory 
note sued upon. Znderberg v. CoMwm, IX., 58. 

A penalty of 10s. imposed on an unstamped 
letter of attorney used in evidence, the stamp 
being Is. In re Oamier, IX», 59. 



IV. Otheb Matters. 

Temporary Law.— A temporary «tamp law, 
the operation of which was limited to two years, 
miposed a stamp duty on promissory notes. 
Held : — ^That a promissory note negotiated dur- 
ing the operation of the law and produced there- 
after in Court for the purposes of an action, 
required to be stamped, in terms of the Law, and, 
not being so, was liable to a penalty before being 
received in evidence. Standard Bank v. Hunter, 
—1871, 96, 128. 

Spoiled Stamps— Appeal.]— The Supreme 
Court has no jurisdiction to entertain an applica- 
tion for an order on the Distributor of Stamps 
to refund the price of used stamps or to exchange 
new stamps for spoiled stamps, unless the proce- 
dure contemplated by section 31 of the License 
and Stamp Law, 1885, requiring proof to be given 
to the Distributor of Stamps, has first been fol- 
lowed. [Gallwey, C. J., dubitafOe, whether in any 
case there could be an appeal from the Distributor 
of Stamps save as specially provided in the License 
and Stamp Law, 1885, sec. 32, and Law 20, 1885, 
sec. 3.J In re New Heriot Gold Mining Co., — 
Xm., 243. 

Submission for Judge^s Ruling— Draft Deed.] 

— It is Botdtsirible to submit for a Judge's deci- 
sion oa af uestion of staeap duty an ^H y?x toqtid. 



doemneaiin the nakm of « 'draft or 

deed. In re r^Ui^r.—XIL, 169. 



Fonn of Ann«al Lleense.]— In lioeoBes lasoed 
under the License and Stamp Law, the peftke- 
lars specified in sec. 6 (d) Law 20, 1885, must in 
all cases be inserted. Kent v. Ckrk «/ the Peace, 
— XIL, 10. 

Chemist and Drt^giet—LkMiise tepj-«ee 

Memoinb. 



STATUS-QUESTION OP. 

See Abbitration. 



STATUTES. 

1. Crown not bouud unlets named {aoesk^Cnamf^ 

2. OonstrucHem, 
8. IncorporaUon, 

4 Amendment and RepeaL 
5. Validity of. 



1. Croum not hound unless named (see also Cbown). 

Mast he expressly mentieasAJ — The Crown 
and the revenue must be express^ mentioned in 
a law in order to include them. Cokmial Treor 
surer v. Coef^^e,— 1872, 28, 40. 



2. GoMttucHon, 

Ittteation ef the Leglslatiire.]— The ordinaiy 
meaning of the words used in a statute must be 
adhered to, unless that meaning is at variaiioe 
with the intention of the legislature to be ooUectdi 
from the statute itself, or leads to seme absmdity 
or repugnance. Pietermaritrhurg CerporAtion v. 
Natal Land and Colanuation Co,(<m afipeal),— 
DL. 171. 

Special Remedy excluding Ordinary Re- 
medyO— A private law enacted that m all cases 
of encroachment of buildings on the streets of s 
Borough, by projections on the true liaes thereof, 
it should be competent for the Co^rate Council 
to have the same dealt with and adjudicated upon, 
on due notice of any such intention ^ven to the 
owners thererf. The Law created a Board of 
Assessors with power to award compensation to 
owners of property: Hkld: — That the private 
Law ousted the jurisdiction of the Courts, and that 
it was inonmbeat upon the GcuporatioB toptoeeed 
under it for the reiaoval of an enona^unaal oa 
thestieet Z». 
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ObBuni ' Hj f of Mtanllig;]— WlMie the main ob- 
jects of a statute are clear, it cannot be reduced to 
a nullity bj the fact iliat words hare been intro- 
duced by an unskilful draftsman, the meaning of 
which is obscure. The only exception to this rule 
is necessity, or the absolute intractability of the 
language used. Salmon ▼. Dunconibe and others 
{on appeal), -^yU., 182. 

Ppeamble and* Title.]— The objects of a 
statute may be gathered ftom the preamble, 
though not from the title. (Per Phillips, J.) 
Natal Fire Imnrance and Trust Company v. 
AUTidge,—imi, 192, 266, 282. 

The objects of a statute are to be gathered 
from its title and preamble as well as from the 
text. Salmon v Dunconibe and others (on appeal), 
— Vni.. 182. 

The recital in the preamble of a law that a 
oontraot had been legally entered into, does not 
make that contract, so far as originally illegal, 
Yftlid and legal. London and South African Bank 
V. Ihirban Corporaetow,— 1869, 11, 17, 22. 

Penal €l&Q9ei,J— Penal enactments hare to 
be construed striotiy . Where they are ambiguous, 
the Court must incline to the least oppressive 
eonBtmotion. Roberts v. Protector of ImnUgranUt 
—VI., 37. 

A penal clause in a statute is to be construed 
strieuy, and if a reasonable construction can be 
put on it so as to avoid the penalty, that interpre- 
tation is to Be adopted. Roseveare v. Pieter- 
mariighwrg Corporation, — ^11., IT*. 

Whefe a stotute, after defining certain offenoeSi 
enaeted that eontrarentions should be dealt with 
and proeeouted and ** incur the like penalties " as 
had been specified for other oontiaventions in 
earUcv sections of tile same law — such penally 
elauses having been repealed by a later enact- 
ment providing new penalties for the offences in 
tibe context of the earlier law. Held : — That the 
punishments provided by the later law were not 
applieable to tiie oflenoee in question, whi(^ had 
■till to be dealt with under the repealed penalty 
elauses. Pwiifterton v. Toum Clerk, Durban^— 
XII.,844. 

The principle of all fiscal legislation is that if 
the person sought to be taxed comes within the 
letter of the law, he must be taxed, however great 
the hardship may appear. On ike other hand, if 
tiie subject cannot be brought within the letter of 
tbe law, he is free, however apparently within the 
spirit of the law the case might otherwise appear 
to be. In other words, an equitable oonstruotion 
of a taxing statute is not admissible where the 
words ean simply be adhered to. {Colqnhoun v. 
Brook, 07 L/., Q.B., 489, followed). In re 
Jiebiiee Gold MMng Company, —IX,, 261. 

Batoetpeetfre BIfeel.]— Statutes dealing only 
with forms of procedure are more readily ap- 
pDoafale in some sense retrospectively than those 
which, if oonstmed otherwise tiian prospectively, 
weald alFeet vested rights in property. Natal 
Fire At a wmmoe and Trust Company v. Loveday 
emd de iToeib,— ia6», 81, M; C^ofdal Bank ▼. 



ConStet of Lava— Bail,--See Ckooval Law. 

Words ** It shall be lawftil.^— The construc- 
tion of the words *' it shall be lawful '* and " May " 
depends upon the subject matter of the context, 
being sometimes compulsory and sometimes 
optional. (Several cases collected). PatuUo v. 
Colonial Government, — 1876, 22. 

— ** Hay Decide." — See Ikdian Immigbant. 

Erldenoe— Committee on Bill.] ^Evidence as 
to ^ooeedings of a Select Committee of the 
Legislative Council upon a Bill is not relevant 
for the purposes of construing a legislative enact- 
ment, which stands on a different footing from 
other documents. The proper mode of showing 
notice or knowledge in a legislature is not by 
giving evidence of what passed in a Select Com- 
mittee of one branch of it, but by the notice and 
knowledge appearing on the face of the legislative 
act, showing that those who passed or assented 
to it had only to read it in order to have them- 
selves that notice or kn ow l e d ge. {Per Connor, J.) 
London and South African Bank v. Durban Cor- 
poration,— 1869, 11, 17, 22. 

Lavs ** To be Read and Construed together.] 

— The meaning of oonstniing a later enactment 
as one law with an earlier one, is that the com- 
bined enactments are, as such, to be read as if 
the provisions of the later law had been inserted 
in the earlier, with the requisite changes as to 
time, Ao, In re Holman,—Y,, 235. 

Statute altartag Co»in«n liawj— 43tatates 

altering the common law are not to be extended 
by analogy. lb. 



8. Ineorporation, 

When not ^Expressly Varied.*^— Where a 
general law is incorporated in a special law, save 
where *• expressly varied," it is not necessary that 
the special law should expressly indicate partioular 
alterations. The variance is introduced, in sub- 
stance and in spirit, whenever the general law is 
inconsistent with and not applicable to the 
special law. Freeman v. ColontaX Government, — 
IX., 181 ; X., 71. 



4. Amendment and Repeal, 

Effect of lmendmaBt.]^When a statutory 
enactment, extended by a later law, has been 
remedially modified by an intervening statute, 
such extension carries with it the moolfiQallon. 
Protector of Immigrants v. Pietermaritzburg Cor- 
poration, — JX,, 126. 

—Appropriation of Penalties.]— A law provid- 
ing that all penalties for contravening an earlier 
law should when recovered be paid to the borough 
fund instead of to the Treasury, does not affect a 
provision of the earlier law enaottiig t^ oertain 
penalties thereunder should be paid to the in- 
former. Pietermaritzburg Corporation v. King,^- 
1871, 16. 

General ProTisions*]— Special provisions in a 
itatote are not to be desmed to be npealed 1^ 
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general provisions in a later statute, onless the 
latter cannot otherwise have its objects attained. 
In re Kincaide.^lV,, 19. 



5. ValidUyof. 

Alleged Brron in the Text]— The validity of 
an act of the legislature, duly assented to by the 
Governor, cannot be called in question, on the 
ground that an error has occurred in the printing 
and promulgation thereof, such error being sought 
to be inferred from the minutes of the Legislative 
CJounoil, showing an amendment introduced dur- 
ing the progress of the measure, but not properly 
incorporated in the published Law. Th^ Court 
being bound to oonsider that things have been 
rightly done, could not go behind the plain mean- 
ing of the Law, it having passed the third reading 
of the Council in its present form. Colonial Qo- 
vemment v. Natal Bank, VI., 111. 



STAY OF PROCEEDINOS. 

See Pbacticb. 



STOCK AND SHABEBROKEB. 

See Bbokbb. 



STOLEN GOODS.— See Convict. 

Deposit. Eztbadition. Sale. Vindication. 



STOWAGE.— See Ship. 



STBEET.— See Municipal Corporation. 

PlETEBlCABITZBUBO CORPORATION. 



SUBMISSION.— ^ee Abbitbation. 



SUCCESSION.— See also Husband ahd 

Wife— (Marriage Contracts). Will. 
I. Ab Intbstato. 

n. DOMIdL OF TbSTATOB. 

m. Leoitimatb Portion. 
IV. Pbesumption of Death. See Death. 
V. Benuncution of Inhebttance. 

VI. COMPBOMISE AND AGREEMENT. 



I. Ab Intbstato. 

Law Regulating.]— The Law of North Hol- 
land, — under which one half of an intestate estate 
of a person dying without wife or child goes to 
his surviving parent and the other half to hiB 
brothers and sisters — is so far to be followed in 
Natal. In re ArchbeU,—im9, 103. 

(Per CoNNOB, J.)— The Law of Holland as to 
inheritance a6 intestato was formerly of two kinda 
— ^Aasdomsoh and Schependomsoh, or that of 
North and South Holland. In the former, regard 
was had to the nearness of blood ; in the latter, 
to the source from whence the property came, 
Sbuble : The custom has been to regard the law 
of North Holland as applicable to this Colony, as 
it has been applied in Demerara and the Cape ; the 
practice of having regard to the side from which 
the property came not having been adopted in 
Natal (per Connob, J.) In re TayloTf — II., 1. 

The Law of Inheritance ctb intestato in foroe in 
the Cape Colony and Natal is a combination of 
the Laws of the North and South of Holland, 
embracing the greater number of the provisions 
of the latter law. Among collaterals, the right 
of representation extends only to the fonith 
degree, the nearer excluding the more remote, 
and the intestate's estate being distributed with 
reference to the next of kin on the day of death. 
{Spies V. Spies t 2 Menz. 454, followed.) In re 
OZed/iiM,— in., 43. 

Under Law 22, 1863— Widow*! Share— 
Ante-Nuptial Contract.].— (See also Mabbiaob.) 
The estate of an intestate consisted of movable 
and immovable property in Natal, the heirs being 
a brother and two sisters. The brother, who re- 
sided in the United Kingdom, had also been 
married and died there, leaving a widow, but no 
children. In distributing the estate, the executors 
dative sought to divide it equally between the 
intestate's sisters, excluding the brother's widow, 
who applied for an order amending the account 
so as to award to her one-half of her deceased 
husband's share. Held : — That the marriage d 
the applicant came within Section 6, Law 32, 
1863, as one ** from which community of goods 
was excluded by the provisions" thereof, and 
that she was therefore entitled to one-hall of the 
property, movable and immovable, of her hoi- 
I bm*i Mtftle, In n Curleyi— m, 79. 
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Ho Hezt •rnB-SwMi^ apMn^GUB.] 

— Wh«« the w ini^m g sf»oai«, in ihe ahseooe ci 
next of kiiL, cUims to soooeed i$> imtr*titx noooe 
most be giTcn to the GcTcnmic&i, in case ther 
claim the propertr as eschtAved, and &:i£o;tnt 
steps most be taken, br adrertist-ment. to ascer- 
tain whether there are or are not leiatires of the 
deceased. SewthU : Under our law, the property 
of an intestate, in default of relatives of the de- 
ceased, goes to the sorriving ^oose. Pfr 
GoNMOB, J.) In re Taylor, — IL, L 

Tnuufier of Loai to Heir.]— Transfer of 

land, the onlj asset in the parents* intestate 
estate, authorised to be made to one of the f oor 
major heirs, withoot appointing an executor, it 
appearing that the parents had intended that the 
land should go to this particalar son. Security 
to be given to the Master to meet any debt In 
re Hardman^-^WL (May), 14. 

CkrihUermls.]— The deceased died immarried, 
and was survived by brothers and sisters and by 
his father, who, having married again, had issue 
a son, bom after the death of deceased. 
Hkij>: — That as the posthumous half-brother 
was by the surviving parent, he could get nothing 
from the estate, thou^, if he had been a half- 
brother by the deceased parent, he would have 
got a half -share. The distribution account was 
accordingly amended by disallowing the share 
av^arded to the half-brother, and awarding the 
amount among the full brothers and sisters. In 
re Jayner.—l., 7. 

According to the Roman Dutch Law in force in 
this Colony, the heirs of an intestate, both of 
whose parents are dead, and who is survived by 
brothers and sisters both of the full and half 
blood, are the brothers and sisters, both of the full 
and half blood, and their representatives to the 
fourth degree. The collaterals of the full blood 
saooeed to one-half of the estate in equal shares, 
and they participate in the other half with the 
brothers and sisters of the half blood, share and 
share alike. In re Sharood^ — XIY., 806. 

Mahomedan Law — <« Arab's " Estate-I — 

Where the intestate, a native of India of the class 
usually described as " Arabs," had died in Natal 
while on a visit, intestate, leaving a widow to 
whom he had been married in India and a minor 
child, BBMBLE : That the succession should be re- 
golated by Mahomedan Law. Quark : What are 
the provisions of that law governing succession 
ab inUatato ? In re Wanker,— XIV., 112. 

Reputed Widow.] — In the absence of proof of 
a valid marriage, distribution of one-half of the 
estate authorised to be made to the reputed 
widow of an intestate Indian, it appearing that 
she and her husband had carried on business 
jointly, their earnings being deposited in a com- 
mon fund. In re Meerum, — XI., 259. 

Children of Former Marriatfo— Lapse of 
Time — Apportionment.]— Defenoant had mar- 
ried his first wife, in community, prior to 1856, 
having issue all bom before that year. The wife 
died in 1859, and defendant, on marrying a 
second time without distributing the joint estate, 
burdened, bv ante-nuptial settlement, certain 
SM^raUfls bekmglng to the fonner oommqni^, 



aad sobseqwotly disposed of other la»d«d piro- 
pertT by sale, continuing to administer the joint 
estate tor ov» ^ T«ais. Plaintiffs the cunOor of 
the children of the fonner marria^^ claimed an 
invYQUiTT of the joint e^^te^ an aoeouni of defen- 
dant's deialinp, a declaration of the oh)Kii>m«^ 
rights^ and a judgment for the auKHint found lo 
be due to the es^te. Held : -- That with rMpeei 
to the movables, there being mat doubt as to 
what they had been, and the defendant's powitr 
as guardian, being greater in the ca:M» of movables 
than over immovaMe property, the Court would 
not, after such a lapse of time, deal with them« 
As to the immovable property of the joint estate 
the children of the first marriage declared entitled, 
as against defendant, to one-half of the present 
value thereof, without prejudice to any proceed* 
ings against persons now in possession, and with- 
out prejudice to the defendant^ claim for build- 
ings erected by him upon the propertifs. The 
purchase price of the property sold to be taken aa 
its value, and the Master to ascertain the value 
of the remaining property, and of any buildings 
put up by defendant. Costs not to be given. 
[See also Hchbaxd jlnd WiriJ . H*<icA*f CMmtort 
▼. ITrk*,— VI.. 275, 

Seeirtty fw Minort* PortioBi.— See Mnroi, 



n. DoMIdL OF TxsTAToa. 

When question not InvolTtd,]— The question 
of a testator's domioil is not involved, where the 
property in dispute is immovable proper^ situated 
in Natal. Salmon ▼. RegUtmr qf Dt0d$ end 



otken,—y,, 889. 



m. liBQimiATn POMION. 

General Rules of Law,]— Action by husband 
and wife against the trustee of the insolvent estate 
of the wife's deceased father, to have it declared 
that the plaintifiFs were entitle to the wife's claim 
as a child, in her mother's half of the matrimonial 
estate under the wills of the mother and father, 
or for her legitimate portion from the mother. 
The mother had died in 1854, having, shortly 
before her death, assisted by her husband (A.) 
made her will, whereby, expressing her confidence 
that A. would malce full, ample, and Just provi- 
sion for the children of their marriage, she 
appointed him her sole heir and guardian of the 
children. A., as well as the wife, signed the Will. 
A. became insolvent short! v before his death, in 
1866, and after his insolvency, made a will, 
purporting, inter alia, to restore, according to the 
trust reposed in him by his wife, to the children, 
his wife's half. There were nine children, one 
of whom married the plaintiff B. They had 
never had any advancement by A. B. had become 
insolvent, but was rehabilitated. A oertlfloats of 
a marriage in England of A. and Mrs. A., pro- 
duced from among the papers and in a booM of 
A., was put in, as evidence of the marriage. A.'s 
description, by a trade, had been erased, and the 
certificate was signed by H. pro, 0., keeper of the 
Begister. The certificate was dated in 1818. A. 
and his wife had been in Natal since 1841, at 
first as a Wesleyan missionary, which, however, 
he had ceased to be about 1850. The Couri 
(Pbxllm, J., absent) dedared ths yiaintlfla 
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entitled either by way of Mrs. B.*b legitimate 
portion, or of A.'s eontraot in her favour, to 
one-eighteenth of Mrs. A.*8half of the matrimonial 
eetate, referring it to the Master to ascertain 
particulars as to property and debts, and reserving 
the question of preference, and directing service 
of a copy of the judgment, on the trustee of B.'s 
insolvency, and plaintiffs' costs to come out of 
the estate. Per Hardiko, G.J. , The marriage of 
A. and his wife was sufficiently proved, and they 
were domiciled in Natal at Mrs. A.'s death. That 
the words in Mrs. A.*s will were not sufficiently 
distinct as to the property to be affected, to create 
9,fidei commumm^ or trust, and that the plaintiffs 
were not barred, nor would be, for 30 or 33 years 
from Mrs. A.'s death, from reoovering Mrs. B.*s 
legitimate portion, which might be paid into 
Court, if B.'s trustees had any claims. Per 
CoKNOB, J. (agreeing with Habdino, C.J., as to 
the first three points): The only remedy for 
legitimate portion when children are passed over, 
is setting aside the reduetio hereditatu (here, all 
the will) by the querela inofficiotti testamentit which 
was limited to five years, and therefore barred, 
but that A.'s signing Mrs. A.*b will, made it a 
contract bv him to do for the children what she 
expressed her confidence he would do ; that the 
least amount in such a case as this was the 
legitimate portion ; and that, upon A.*s insolvency, 
the contract created a debt for the children, 
against his estate, for that amount, there being 
reasons for not giving more than the mittimum. 
Button V. Bekren$,^l7\^ January, 1867. 

Our Law seems to regard the children's 
legitimate portion as a sufficient charge and 
provision for them out of their parents' property. 
In re jya««-,— II., 186. 

Antanaptial Contraett.] — ^The interest which 
a child has by way of legitimate portion is of a 
different nature during the parents lifetime from 
what it is after that parents' death. The legiti- 
mate portion is in lieu of inheritance ab intesiato, 
and is a part only of such property as the parent 
shall leave at his death in excess of his debts. If 
the parent die insolvent, the child gets nothing 
and cannot complain. There is thus no legal 
right in the child, during the parents' lifetime, to 
legitimate portion. But the interest which a 
spouse has under community is an actually exist- 
ing interest and right of a stronger and different 
nature. And, therefore, the Law 22, 1863, enabl- 
ing the defeating of community, can also be used 
to defeat the expectant interests of children. 

But ohlldrens' legitimate portion cannot be de- 
feated by their parents' marriage contracts unless 
there be special permissive legislation to that 
effect. The actual existing interest of children to 
legitimate portion, accruing after the death of a 
parent, is not affected by Law 14, 1882, in the case 
of a marriage dissolved by death or otherwise prior 
to the operation of that law. Nor, even if Laws 
14» 1882, and 22, 1863, were applicable to such a 
marriage, could the legitimate portion be defeated 
thereunder by antenuptial contract or otherwise 
than by last will. In re Hotnuzti,— V., 235. 

Oons^otloii of Uwt li, 1882, and 22, 1888,] 

^-Xaw li, 1882, which has to be read and con- 
itraed with Law 22, 1868, extends the provisioPB 
-^f the laMer law to " any marriage akeiidy had or 



to be had .... in South Africa, if the intended 
spouses .... by an instrument in writing or ante- 
nuptial contract .... shall have already expreBsed 
and signified, or shall hereafter express or signify, 
their wish, desire, or intention that the marriage 
about to be solemnized between them shall be 
brought within the provisions of the said Law : " 
Held, that the provisions of Law 14, 1882, were 
only retrospective to the extent of marria^ee 
solenmized after the passing of Law 22, 186fl^ 
and were not applicable to a marriage which had 
been dissolved by death or otherwise before the 
5th September, 1882. This construction followed 
from the enactment, that Law 22, 1863, and Law 
14, 1882, had to be read as one law, inasmuch as 
the former Law was by sec. 9 thereof expressly 
prevented from having any retrospective effect, 
m the case of a nonexisting marriage. The com- 
bined enactments had to be read as if the provi- 
sions of the later Law had been inserted in the 
earlier, with the requisite changes as to time, Ao. 
16. 

Ordinanea 1, 1886— Power to DoYiae— Inta- 
Buptial Contract.]— Plaintiff, in 1857, married, 
in Natal, a widow with children bom prior to 
1856, the issue of a former marriage, in England* 
in 1841. Plaintiff and his wife had executiBd am 
ante-nuptial contract, under Ordinance 1, 1856» 
removing community and reserving the right to 
devise property according to the law oi England. 
There was also a settlement, by plaintiff upon his 
wife, of certain landed property, as a donatio int^r 
vivost with power to sell and reinvest the proceeds. 
Two children were bom by this marriage.' The 
wife died in 1880, leaving a will, exeooted la 
1874, constituting her husband heir to the who}e 
of her estate, which consisted of immovable pro* 
perty in Natal. Plaintiff now sued the Begi^rar 
of Deeds for transfer of the poperty, joining as 
defendants the surviving ohildron of his wife's 
two marriages, against whom he nrayed to be 
declared entitled to the whole of the testatrix's 
estate. The Begistrar of Deeds pleaded that the 
will was inofficious, in that all the children had 
been passed over. The children of the first 
marriage claimed iheir legitimate portion under 
the lex hoc edictaU. The children of the aeoond 
marriage did not contest the suit Plaintiff filed 
exceptions to the pleas as being no answer ia 
law to his claim. Hbld, (p€r CAma and WaAOo, 
J. J., Connor, O.J., not being present) that tiie 
children of the testatrix by her first husband, 
who were born prior to 1856, had already vested 
in them, by the Boman Dutch Iaw of the Coloi^. 
rights and interests in their mother's estate whidi 
could not be set aside by the ante-nuptial agree- 
ment, nor could they be affected by ordinanoe !• 
1856. They were, therefore, entitled U> the 
benefit of the lex hoc edietali, and to receive their 
legitimate portions thereunder. As to the obildraD 
of the second marriage, the testatrix had foU 
power, under her ante-nuptial contract, executed 
in terms of Sections 3 and 8 of Ordinanoe 1, 
1856, to devise her property to ^e plajntiff. The 
exceptions were therefore ovemied. Salmom^* 
Regiitrar of Deeds and otherMf'-V^ 108* 

Per Capiz, J.: Althouffh Ordinanoe X, 1858. 
enabled an ante^nnptialcoatraottobeaoframadai 
to defeat the childrens' legitimate portion, yet, in 
the oase of ohildren the iasiie of. a m e rrij i ^ 
oelebrated prior to tho paiiiiig of tho Oraiunoii 
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their ri|^i8 to the benefit of the lex hae edtctoK 
vested in them ftt birth, and could not be defeated 
hj any subsequent acts of their parents. Per 
WitAoOf J. : In considering the effect of Ordinance 
1, 1856, the whole scope and intention of the 
Ordinance had to be regarded. The power of 
disposition of property therein conferred was 
snoh as to enable the Queen's subjects in Natal, 
having property of any kind in that Colony, to 
dispose of it by will with the same freedom with 
which an Englishman could dispose of similar 
property in England. [In re London^ 3 N.L.B. 
(July) 1, overruled in part] . lb, 

HsLD : — That it was immaterial that the pro- 
perty had been acquired by the testatrix during 
her second marriage, or that the first marriage 
bad taken place before Natal was a British 
possession. The Cape Proclamation of the 12th 
July, 1822, reserving to English subjects in the 
Cape Colony the right to devise their property, 
does not apply to Natal, being excluded by 
Ordinance 12, 1846, Section 1. lb.,— -339. 

Hbld (in giving judgment in the action, con- 
curred in by Cadiz, J., and agreed to by Wraoo, 
J., on grounds stated in the former judgment) : 
That property, held merely for life, by a woman 
marrying a second time, is not property within 
the provisions of the lex hoc edictalit so far 
as it relates to her will. 

Laws providing for children's legitimate por- 
tion, and for claims under the lex hac edictalit 
cannot, save so far as is otherwise allowed by 
legislation, be defeated by the parents' marriage 
settlement. The lex hac edictali forms part of 
our law, save as may have been otherwise pro- 
vided by legislation, and, in giving effect to it, in 
this case, it is only necessary to declare that the 
second husband shall have no more than any 
child of the first marriage takes. In making 
this division, the better opinion in a conflict of 
joriste is that the childrens' legitimate portion 
should not first be deducted. The judgment, 
therefore, should grant absolution from the 
instance to the children of the first m&rriage as 
to three-fourths of the property claimed by plain- 
tiff, in reconvention, the defendant, as executor, 
to g^ve transfer accordingly. The Registrar of 
Deeds absolved from the instance, as he oiight 
not to have been made a party to the action. lb. 

On appeal to the Privy Council, Held:— That 
the intention of Ordinance 1, 1866, was to enable 
the Queen's snbjecte, wherever situated, resident 
or settled in Natal, to have the option of disposing 
by will, according to English law, of property, 
both movable and immovable, which would other- 
wise devolve according to Natal law. The object 
of the Ordinance had to be gathered from the 
title, the preamble, the provisions of sec. 1, on 
which all the other sections turned, and the word- 
ing of section 2. The concluding words of sec. 1 
— "as if such natural bom subjects resided in 
England," could not be construed so as to deprive 
the statute of the meaning expressed in its ante- 
cedent terms. The word " resident " had to be 
construed in ito ordinary sense, and without re- 
ference to domicil. Held, therefore, that the 
testatrix did, by her antenuptial contract and her 
last will, exercise the powers conferred by the Or- 
AbuuMefWt^ibowMfMldeQt in Natal, Hsld, 



further:— That the children of the testatrix by 
her first marriage, had not, when the Ordinance 
1 of 1866 was passed, any vested interest in the 
property, and not even an expectancy, but only 
an interest depending upon a chance, such as 
could be defeated by the antenuptial contract, 
under which the spouses clearly intended that 
each should have full testamentaiy power over his 
or her own property. And, even if the intereste 
had vested at the passing of Ordinance 1, 1856, it 
would be difficult to maintain, in face of sec. 2 of 
that Ordinance, that the provisions of sec. 1 had 
not retrospective effect. 

The appellant (plaintiff in the Court below] was 
therefore declared entitled to the whole of the 
estate of the testatrix. The Registrar of Deeds 
was declared to have been wrongly joined in the 
action. Salmon v. Duncombe and others (on ap- 
l)«aZ),— Vn., 182. 

How Computed.]— The legitimate portion is 
one-half of the testator's estate, where there are 
more than four children, and one-third where 
there are four or fewer children. Button v. 
ArchbeWs Tntstee,—18Q1, 318. 

Inte-Nuptial Contract— Lex HacBdictali— 
Apportionment.] — The testatrix had been twice 
married, there bemg children of the former mar- 
riage, bom prior to Ordinance 1, 1866, still 
surviving. On her second marriage, she executed 
an ante-nuptial contract, providing that the 
" children of the spouses " should inherit equally. 
Bv her last will, she devised the usufruct of her 
whole estate to her second husband for his life, 
and on his death, such estate was to be divided 
equally amongst her children by him. The 
children of the former marriage sued to set aside 
the will and for their share of the estate. Held : 
That the ante-nuptial contract providing for" the 
children of the spouses " included the children of 
both marriages. That the will was to be cor- 
rected so as to grant the use of the estate, in 
equal shares, to the children of the former mar- 
riage and the surviving spouse, during the life- 
time of the latter; and, after his death, the 
estate to be divided equally among the children 
of both marriages. Barrett and another v. 
Meyer's Executors^ — VI., 169. 

Ante-Nuptial Contract— Baooesiory Pact.] 

— The spouses were married by ante-nuptial 
contract, executed in 1874, excluding community, 
and providing that the survivor should be 
universal heir of the first dying, in default of a 
last will ; that the marriage should be brought 
within the provisions of Law 22, 1863 ; that the 
intending consorts should each have the power 
of disposing of his or her property as they 
thought fit, any laws to to the contrary notwith- 
standing ; and that there should be no distribu- 
tion of the estate according to the Colonial Law 
on that head. The husband died, intestate, in 
1881, leaving three children of the marriage, and 
the executor dative awarded the whole estate to the 
widow, as universal heir under the ante-nuptial 
contract. Held :— That this distribution was not 
according to law, and that the account should be 
amended by the children being awarded one- 
third of their father's property above his debte, 
leaving two-tUF^a to the widow. In re Uolman. 
v.. 880. 
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Under our law a snooessorypaot is allowable in 
an ante-nuptial settlement, and it is doubtful 
whether such a clause in an ante-nuptial con- 
tract, even U creating an inofficious donation, 
can be ayoided by a querela. Such a provision 
is not a will, and the settlement containing it 
need not be executed as a will must be. lb. 



DeTlie of Income.] - The testator was married 
in 1857, after an ante-nuptial contract, not, how- 
ever, under Ordinance 1, 1866. His will gave the 
whole estate to executors, upon trust to pay half 
the income to his wife, during life or widowhood, 
and thereafter to hold such half income in trust 
for the children, and to apply the other half, in 
equal shares, for the maintenance, Ao., of the 
children during minority. There was no pro- 
vision for paying out majors or for dividing the 
capital. Held:— That as the testator evidently 
intended to dispose of his whole estate, an in- 
testacy conld not be said to exist. The devise of 
income probably included capital. There would 
be some difficulty in awarding payment of a 
major heir claiming legitimate portion, as that 
would be partly setting aside the will. The 
executors, however, might be authorised to pay 
over to each of the major children one tenth of 
the estate, equal to the legitimate portion. In re 
ChurchiU^^yL, 84. 

PftFentt* PoptioB.1— Remittances having been 
made to the sister and sole heiress of the testator, 
in terms of an order of Court, the Court confirmed 
the executor's account, though it was not stated 
that the testator's parents were dead, and there 
was no provision for their legitimate portion. In 
re O'Bivn,— VI.. 164. 

Bpothen and Biiten— Querela.]— It is onl7 
in exceptional cases that brothers and sisters o' 
a testator come within the class of persons who 
have a right to proceed to set aside a will as in- 
officious. In re Oherreuter, — II., 84. 

Order for Deduotion of Legitim.1 ^ The 

legitimate portion of a minor chud, bemg one- 
third of the amount which he would have in- 
herited ah intestatOf ordered to be deducted, the 
will of the parent purporting to bequeath the 
whole of the estate, with the exception of the 
testator's watch, to his widow. In re Stuhbt,^ 

n..68. 

Inofflcioos WilL— See Will. 



IV. Pbbsumption of DEATH.—See Death. 



V. Benunciation of Inhebitance. 

Bffect on Minor.] — On an application by the 
testator's widow for authority to transfer land to 
a minor child on her renouncing her own life 
interest therein under the will. Held :— That as 
it was not shown that the minor might not be 
burdened with damnota hereditas, there should 
be a reference to the Master on this point with 
special reference to any charge on the life interest. 
In re Z>o^ -XI., 170. 



VI. COMPBOMIBE. 

Family Agreement]— Where an arrangement 
had been unanimously agreed to by the surviving 
spouse and all the major heirs, and had been 
approved by the Master as being beneficial to the 
minor heirs, the Court confirmed the arrange- 
ment, though contrarv to the testator's will, and 
ordered it to be embodied in a deed, trustees being 
appointed for the settlement. In re Smtky—L, 
198. 



SUMMONS. — Sm Maoibtratb's Coubt. 
Pbactice. 



SUPERANNUATION OF JUDG- 
MENT. — See Judgment. 



SUPREME CHIEF.— See Native. 



SURETY.— fi«e Principal and Subett. 



SURVEYOR GENERAL. 

Disputed Grant— Notice.]— J. was entitled to 
a grant which had not been issued from the 
Surveyor General's office, and notice had been 
given on behalf of H. to the Surveyor General, 
that he had purchased from J., and not to issue 
the grant to J. J. had also sold the farm to C, 
and had given a power of attorney to W. to trans- 
fer to C. Some months having elapsed since the 
notice on behalf of H., and he having taken no 
steps by way of action or otherwise, an order was 
made by a Judge in Chambers that the Surveyor 
General should be at liberty, after such a day, to 
issue the grant to J. A copy of this order was to 
be served on H. H.'s attorney thereupon wrote 
to the Surveyor General, repeating his claim, and 
promising him to indemnify him in retaining the 
grant, and the Surveyor General accordingly re- 
vised to issue it. Application was now made, on 
notice to the Surveyor General only, for an order 
directing him to issue the grant to J., but the 
Court refused the application as it had not been 
decided in an action as to who was the lawful 
claimant, hi rede Jager^ — September 27th, 1864. 
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6YNBI0ATB.— See Compakt. 

Lli^^Uity (tf Memben at PaFtnen.— See 
Pabtnsbship. 

J^fnt Parinenhip IdveHtnpe.— SeePAimaEB- 

SBZP. 

IBefalitj of Contraot.— See Ck)NTRACT. 



TAXATION.— See CJosts. 
Of Doi»tor*8 BU.— See Mbdical Man. 



TELEGRAM. 

Law 17, 1888.]— Law 17, 1888, permitting the 
execution of criminal warrants under telegraphic 
authority, is applicable only to telegrams de- 
spatched and received within the Colony. In re 
Rmart,—Xn., 247. 

Constniction of.— See Sale. 

PpoYiBloiial Sentence on. — See Proyibional 
Bbktbncb. 



TENANT.— See Landlord and Tenant. 



TENDER. 
Is AtfMtfaig ik>8is.— See Costs. 
Plea of. — See Pleadino. 



TESTATE ESTATE.— See Executor. 
Will. 



THEFT.- See Criminal Law. Extradition. 

Vindication of Stolen Property. — See 

Deposit. Sale. Vindication. 



TIME; 

*• At the expiry of a year.'l— When a bond 
became due upon three months notice given ** at 
the expiry of one year from the date of the bond," 
Held : — That the year would not be completed 
until the end of the same day of the same month 
in the year following the execution of the bond. 
Hitching v. I^Mc/ion,— VI., 238. 

Reasonable Time.]— When a right depends 
upon timet the expiry of a reasonable time is 
sufficient to occasion the forfeiture of the right, 
or its then security, according to the nature of 
the case. In short, what takes place after the 
expiry of a reasonable time, may be regarded as 
not taking place at any time. Hesi v. Union 
Steamship Co.,— 1875, 15. 

Time for Appeal Proceedings. — See Appeal. 

Time for Filing Account. — See Insoltxnct. 

Time for Summonses, Notices, ftc«— See 
Practice. 

" Day."— See Shbrifp. 

" At Least Ten Days«"}-yThi8 means at least 
ten clear days. Prince v. Kingy — VIII., 207. 

Time for Pleading.— See Pleadino. 

Holidays. — See Holidays. 

Time for DeliYcry. — See Sale. 



TITLE DEEDS.— See Bbbds. TluNsrxB. 
Right to Retain.— See ATTosiixy. B^stsimoM. 



TOWNSHIP. 

1. Potcers and LiahiUHei of Local Board, 

2. Rates, 

1. Powers and Liabilitits of Local Board, 

PreserYation of Order— Costs.]— A Local 
Board has power, under Law 11, 1881, Section 
26, to make by-laws prohibiting ^e making of 
noises and the disturbance of order, whether in 
public or private places. Held : — That the sum- 
mons under such a by-law shduld specify the 
disturbance complained of. Costs may be given 
in prosecutions for breach of township by-laws. 
Ladysmith Local Board v. Snymany — X., 60. 

Arrest by Police^J^The by-laws of a town^ 
ship authorised the police to execute criminal 
warrants and to arrest persons found to be con* 
travening the by-law8« Haia>) per Wimea, Jt- : 
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That the township oonBtables oonld not be 
juBtified» under the by-laws, in arresting, without 
a warrant, any person, even if gnilty, if they did 
not see him ooioniit the offenoe. Roy v. Lady- 
mith Local Board,— IX., 61. 

LUbUity for WrongM Arae8t}-The Resi- 
dent Bfagistrate in a township having issued a 
warrant for the arrest of a person to be identified 
as the offender by the township nolioe, the police 
arrested the plaintiff, who sued the Local Board 
for damages for his wrongful arrest. The jury 
found that the plaintiff had been wrongfully 
arrested, but that the Board was not responsible. 
On an application for a new trial, Held : — That 
the Board was liable for the wrongful acts of its 
servants, the police, who had effected the arrest 
in the course of their employment. Roy v. 
LadymUh Local Board, -YIII., 190. 



Lieenting Povert.}— (S< 
oxiCATiNO LiQUOBS.) The 



(See also Appeal. In- 
ToucATiNO LiQUOBS.) ' The Local Board as the 
licensing authority is bound to adopt the pro- 
cedure formerly taken by Blagistrates under 
Section 10, Ordhianoe 9, 1847, the Board .having 
been substituted for the Magistrate. MacPherson 
y. Ladysmith Local Board,— XII., 181. 

In considering an application for a retail 
liquor license within a township, the Local 
Board, as the licensing authority, are bound to 
follow the procedure required to be taken by a 
Magistrate under Section 10, Ordinance 9, 1847. 
Where a Local Board had proceeded irregularly 
in refusing a license, the application remitted to 
the Board with a direction as above, costs of 
appeal being given against the Board. HoughHng 
V. Verulam Local Board,— XIV., 163. 

Liable for Cofti of Appeal.] —Where it ap- 
peared that the evidence upon which the appel- 
lant had been convicted under a township by-law 
was not sufficient for a conviction, the Court 
quashed the conviction with costs against the 
Local Board. Phwson v. Superintendent of 
Police, NetDcattle,^Xll., 58. 



2. Rates, 

Bzemptiom— Uie fop Pablie PoFpotet.]— 

Buildings in a township belonging to a private 
person were occupied by members of the Natal 
Mounted Police Force (established by Law 5, 
1876) as barracks and quarters. The lease was 
in favour of the Commandant of Police, the rent 
being paid parUy by the Government and partly 
by members of the police force. Held:— That 
the nolice being a public body, the use of the 
building was for a "public purpose,*' within 
Section 42, Law 11, 1881, and the property was 
therefore exempted from rates under that 
section, the use for public purposes creating this 
exemption. Colonial Government v. Ladysmith 
Local Board,— X,, 161. 

—Property of Colonial OoYemment]— A build- 
ing, the property of the Colonial Government, 
situated within a township, was allowed to be used, 
free of rent, by an officer of the railway depart- 
ment for his private occupation. Held: — ^That 
the nroperty, being owned by the Government, was 
m^ U»b)e lor tpwnihip ra^i, the queetion of ooou- 



pation, or whether the use was for a pablio pur- 
pose, being immaterial, as the property itself was 
not rateable. Ladytmith Local Board v. DonaU- 
«on,— XI., 199. 

Land and premises the property of the Colonial 
Government, situated in a township, were let to 
tiie respondents a firm of forwarding agents. 
Held: — (following Ladyemth Local Bomrd v. 
Donaldton, 11 N.L.R., 199) That as the property 
was not liable for Township rates, the occupier 
was entitled to recover a sum paid by him, under 
protest, in respect of an erroneous assessment of 
the Local Board. Ladysmith Local Board v. 
Mann S; Co.,— XII., 869. 

Recovery of Ratefc]— The Supreme Court 
cannot give relief upon a petition from a Local 
Board for authority to sell unoccupied lands in 
satisfaction of arrear township rates, there being 
no provision either in Law 11, 1881, or Law 39, 
1884, similar to that contained in sections 120 
and 121 of the Municipal Corporations Law, 1872. 
Ex parte Ladysmith Local Board,— XUI., 267. 



TRAMWAY. 

Interdict againit Constraction.] — Interdict 
against a tramway company breaking up land, 
removed, on production of an agreement autho- 
rising the work. In re Durban Tramways Co,,— 
n., 186. 

RUrht of Tenant to Remove.— See Lahdlobd 
AMD Tenant. 

Liability for Rates. — See Municipal Cob- 

POSATION. 



TRANSFER OF LAND. 

I. Under Law 16, 1859. 
n. In Othbb Cases. 

III. PowEB OF Attobnbt (see also Principal and 

Agent). 

IV. Tbansfeb Documents. 

V. Actions and Pboceedinos (see also Sale of 
Land). 

VI. Transfer Duty. 



I. Under Law 16, 1859. 

Circiimstancet under which Order tfranted.] 

Transfer authorised under Law 16, 1859, on the 
petition of the widow and executrix and iole 
heirew, of property bought b^ the teitiktor ^m 
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an absent vendor and paid for. In re CundiUy — 
L. 190. 

Transfer, and issue of oertified copies of deeds 
and diagrams, authorised, where it appeared that 
the vendor to applicant's deceased husband had 
left the Colony and that the transferor to him 
was deceased, he having been in posse^^Rion of 
the title deeds, having received the purchase 
price, and having executed a power of attorney 
for the purposes of transfer. Ex parte Francis, 
L. 97. 

Transfer, under Law 16, 1859, authorised, 
where the seller was deceased, the price having 
been paid. In re JfiZZ^,— n., 87. 

Transfer, under Law 16, 1859, authorised to be 
made to one of the heirs under a will, there 
being no executor, and the other heir consenting. 
In re McLaurin, — II., 109. 

Transfer authorised under Law 16, 1859, Sec- 
tion 1, the owner having died after giving a 
power of attorney to transfer. In re Stut/ield, — 
v., 183. 

An averment in a petition under Law 16, 1859, 
that the applicant had " endeavoured to trace " 
the person through whom title was claimed, and 
" believed him to be dead," is not sufficient 
ground for an order, even where it appeared that 
such person had not been heard of since 1855. 
In re Arbutknot, XII., 68. 

Minop*i Property.]— Where the cestvi que trust 
of land, a mmor, had pre-deceased his father, 
intestate and unmarried, the Court, under Law 
16, 1859, authorised transfer of the land to the 
minor's parents. In re Tarboton, — IX., 219. 

Life Interest.] — A testator bequeathed land to 
his son, subject to a life interest to his widow. 
The son having died without having obtained 
transfer, the Court, acting under Law 16, 1859, 
authorised transfer to the son's executors, subject 
to the widow's life interest. lb, 

GoYemment Grant.]— The Colonial Qovem- 
ment were bound to grant a farm to S. He sold 
his right to A. in 1846, and the price and transfer 
dues were then paid by A. A. left the Colony, 
and, in his absence, the Government appropriated 
the farm in question. On A.'s return, in 1865, 
he applied for compensation, which was acceded 
to by the Government's granting (in form) to S. 
two farms. S. being then out of the Colony, A. 
had obtained an order for transfer under Law 16, 
1859, of one of the farms, and now applied for a 
similar order as to the second. The Court made 
the order. Per Connor, J. : The previous order, 
made in his absence, was his reason for concur- 
ring in the present order. In re Armstrong, — 
18th September, 1866. 

Property of InsolYeat or liiigiied Estate. 

— Bee Insolvkncy. 

Mortgagee.]— Property stood registered in the 
names of partners who had separated, each 
having subsequently assigned his estate. An 
arrangement was made for the purchase of the 
proper^ by the mortgagee, irho now applied 



under Law 16, 1859, with the concurrence of the 
assignees of both estates, for an order authorising 
transfer. The order was granted. In re Redcl^e, 
Vm., 41. 

Petition, what to Contain.]— The executrix 
of A., deceased, had authorised B. to procure 
transfer of land in Natal, and B. had appointed 
C. to act for him. The executrix presented a 
petition under Law 16, 1859, which purported to 
be made by her, through her attorney, C. Held : 
That the petition should be signed by B., who 
held a power direct from the executrix. Further, 
that the petitioner would have to prove that the 
purchasie price of the land had been paid. Also, 
that it should be ascertained that the person 
named in the power of attorney to transfer pro- 
duced was willing to act thereunder. In re 
Hertzog,—lS72, 119. 

Berrioe of Order on Claimant.]— On an ap- 
plication by O., under Law 16, 1859, for transfer 
of a farm, a letter was written by C. to the 
Registrar, claiming to be the purchaser of the 
farm. T., who had sold it to O., and sending 
documents of his title, but not appearing to 
oppose the order of transfer, the Court ordered 
the transfer unless cause was shown on or before 
the 22nd inst. A copy of this order to be served 
forthwith on C. In re Otto,— November 8th, 
1864. 

When Order not Granted.] — Petition for 

transfer of land under Law No. 16, 1859. Petition 
stated that the farm in question stood in the 
Registrar's book in the name of J.S., as trustee 
for petitioner and his brother, the children of 
J.S., that J.S. had executed a mortgage bond in 
favour of J.P. for an alleged debt of the children ; 
also that J.S. had become insolvent, and that E. 
had been appointed his trustee; tiiat J.S. had 
left the Colony; that J.J. had been appointed 
tutor dative to petitioner and his brother, and 
had with E. agreed to sell the farm to J.P. The 
petitioner prayed for a transfer of a moiety of 
the farm to petitioner (who had attained 21| 
free from the mortgage, unless the Court should 
in respect of it otherwise order. The applioation 
was opposed on the part of J.P. anak. ; J.P. 
relying on his mortgage bond and also on the 
agreement for a sale, and suggesting grounds for 
the original conveyance to J.P. in trust for his 
children, being held to be a fraud on J.P.'8 
creditors, as the price, it was alleged, was paid 
with goods bought from them. The Court refused 
the application, with costs. Per HARnmo, O.J. : 
The Law No. 16, 1859, did not contemplate a 
case embarrassed with such difficulties. Per 
CoNNOB, J. : For a case to be within the Law, the 
main object of the applioation must be to remove 
the difficulty in the title occasioned by the 
absence, (fee, of the person In whose name the 
land is registered ; that the main object in this 
application was to remove difficulties in the title 
of another kind. Per Phillips, J.: The Law 
only applies to a case where the equitable title of 
the petitioner to the land is dear. In re iStrttAeiii 
—November 22, 1860. 

A case in which the survivhig husband ot the 
transferor, being absent from the Colony, refused 
his consent to transfer, Hbu), not to be within 
the proviiione ot Law 10| 1898| whioh appUee M 
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e» i oo wbero parties cannot be foand. In re 
^<ni*<it,— 1870, 57, 77. 

Form of Order.] — Application for trangfer 
under Law No. 16, 1859, the seller being absent 
from the Ck>Iony. The Attorney-General amicus 
curictt and in reference to a case before the Court 
previously, referred to Law No. 5, 18(50, Section 
28, which renders it necessary that declaiations 
of both buyer and seller should be produced 
before transfer, but also referred to Section 16 of 
that Law, which enables the receiver of transfer 
doty in certain oases (including absence) to 
dispense with a declaration. The Court made an 
order under Section 4 of the Law No. 16, 1859, 
on the Registrar of Deeds to transfer. Per 
Ooi^OR, J. : In consequence of the Law No. 5, 
I960, Sections 16 and 23, the more correct form 
of order would be to authorise the Begistrar of 
Deeds to transfer. In re Waddelovet — November 
ith,1862. 

— Conditioiisl Order.]— An order had been made 
under Law 16, 1859, for transfer to 0., unless 
eause were shown to the contrary by C. on or 
before the 22nd instant, C. sent to the Begistrar 
ftn affidavit, that he had bought the interest of 
the previous owner in 1863. The sale to O. 
having been many years before that. C.'s affi- 
davit was brought to the notice of the Court by 
the Begistrar, on the application to confirm the 
conditional order, but there was no appearance 
on behalf of 0. The Court confirmed the con- 
ditional order. In re O^to, — 28th November, 
1864. 

Abtent Seller ignoring Letters.]— Transfer 
authorised, where seller had left the Colony and 
took no notice of letters written to him. In re 
Co«te«,—1870, 98. 

CiroiuniiAnoet of Difflcnlty.] — ^Where, owing 
to the absence of certain parties from the Colony 
and the death of others, great difficulties had 
been experienced in procuring the documents 
necessary for intermediate transfers from original 
grantees to purchasers prior to applicants. Held, 
that an order might be granted under Law 16, 
1859, authorising the Registrar of Deeds to trans- 
fer. In re rarty,— 1871, 23. 



n. In Other Casks. 

Proipertv muit be Identified.]— Where the 

Court IS asked to authorise transfer of a farm the 
name of which has been changed, it is necessary 
that the property should be identified to the 
Court. £x parU Cocticc,— 1870, 71. 

By intending Intolvent.]— Where the intend* 
ing transferor had notified in the Gazette his in- 
tention to present a debtor's petition, but had not 
moved the Court, Held :— That transfer might 
pass to the purchaser of land sold by the debtor 
some years previously, as evidenced by receipt for 
tnuisler duty and power of attorney. In re 
Bttttaww,— Xm., 53. 

Speeitf !rraite«]-~A deed of grant to trustees 
for natives of land to be used as a mission reserve, 
in a special form under Ordinance 5, 1856, con- 
Hin^lk conditjlQn ^t.tl^e.Ooy^rjj&or might, ujpon 



application of the trustees, transfer to any native 
resident on the land such portion thereof as to 
His Excellency might seem fit, and subject to such 
conditions as he might deem fit to impose. 3y 
deed of grant in the usual form, of even date, but 
not on the application of the trustees, a portion 
of the reserve was transferred to A., a native, and 
again on a subsequent date, transferred by official 
trustees under Law 12, 1804, to B., the heir of A., 
the latter transfer being sanctioned by the Secre- 
tary for Native Affairs. Held : — That the grani 
to A. was not a deed of transfer issued under tlie 
provisions of the original grant of the mission 
reserve ; and that the usual words in the grant to 
A. " with permission to dispose of or alienate the 
same with the approbation of Government," did 
not amount to a condition imposed in a deed of 
transfer under the original grant. The Ooveractr's 
consent to the transfer from B. to a purchaser 
was therefore unnecessary. In re Nyambatia and 
another,— XII., 227. 

— Notice to Truitee.]— The applicant held 
under a deed of transfer vesting land in trustees 
in trust for a number of persons, including the 
applicant, named in the deed, in undivided shares. 
He now moved for an order directing the Begistrar 
of Deeds to register transfer of Ms share to a 
purchaser from him. Held:— That there was 
no obstacle to the cession by a cestui que trunt of 
his interest in a property the dominium of wtiich 
was vested in trustees, the question of a partition 
of the property not being involved. Although the 
consent of the trustees might not be necessary, 
yet they ought to have notice of the application, 
upon which being given the Begistrar of Deeds 
should be authorised to make an entr^ of the 
cession. Samuel and another v. Regutrar of 
Deed8r-JL,, 149. 

Disputed Matters— Security.] —A dispute 
having arisen between seller and purchaser as to 
whether certain movables went with the property 
sold, the seller, who had given his power of 
attorney to transfer, wrote a letter to the Begistrar 
of Deeds cancelling it, and forbidding the transfer. 
The purchaser now claimed that the transfer 
should pass, offering to give security as to tbie 
movables, Held: — That the question could not 
be decided summarilv, but that as the immovable 
property had been sold, the transfer ought to pro- 
ceed, under security as offered. In re Hyp^Ujf 
and Abemethy,—IX.t 169. 

Without Production of Mortgage Bond.]— 

Transfer of land authorised, without production 
of a second mortgage bond, it appearing that the 
second mortgagee had left the Colony, his estate 
being insolvent, and that the property had been 
bought in by the first mortgagee for less than the 
amount of the first bond. In re Apopoloye, — ^IX., 
42. 

Transfer aathoriied, without production of a 
lost mortgage bond, on proof that the bond liad 
been fully paid, oanoeUed by the mortgagee, and 
handed by him to the mortgagor, who had not 
parted with it In re Mayer,-^1X,, 48. 

Mortgagee*! Conient]~:In the absenpe from 
the Colony of the mortgagee and hU affent, the 
Begistrar of Deeds may be authoriied by the 
Court to reg;ard the ajgent'f oonient to a lale fr^ 
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of the bond as also anthorising transfer of the 
property so discharged. In re ISalmon^ — 1871, 94. 

Transfer authorised subject to a bond, without 
production of the mortgagee's written consent, it 
appearing that the applicant held the power of 
attorney of one of the mortgagees, and testified, 
by affidavit, that they concurred in the proposed 
transfer. In re Stainhank, — I., 40. 

Transfer authorised subject to a mortgage, 
¥nthout production of the bond, the mortgagee 
having given his written consent to transfer, but 
the bond being in England. Ex parte Ford, — I., 
197. 

Where it appeared that the mortgagee, who 
was absent, had promised to give his consent to 
a transfer, and that there would be delay in 
obtaining formal consent, Held : — That transfer 
might be allowed on the basis of the promise 
made, the transferee being held personally 
liable, in addition to the security of the land. 
It is a question whether a consent is really 
required by law, but it is recognised as necessary 
by custom. Gibson v. Lazetiby, — IX., 8. 

The Court will not authorise a departure from 
the settled practice of the Registry of Deeds, 
requiring a mortgagee's consent to transfer. lb. 
In re MacFarlane, — IX., 24. 

Lost Bond — Security.] — Order granted 
authorising the Registrar of Deeds to pass trans- 
fer of property free from a mortgage bond not 
produced and said to be lost, upon security being 
given to the satisfaction of the Registrar of Deeds 
against or in respect of any claim under the 
missing bond. The Court intimated that the 
parties would be at liberty to apply at a future 
time for cancellation of such security. In re 
Lyle and others,— 1811, 106. 

Lost Bond — Reftisal of Ordep.]— The Court 
refused to authorise transfer free of mortgage 
without production of the bond itself in addition 
to the mortgagee's consent. In re Van der Byl 
and Stanton,— 1S72, 86. 

Erroneous Purchase or Transfer.]— Inter- 
dict granted against transfer of land, where it 
appeared prima facie that there was error as to 
the identity of the person for whom the land had 
been purchased. In re ''Doom Spruit,"— II., 
134, 136. 

Where a portion of a leasehold had been sold 
to A., aiid the remainder to B., but, by mistake, 
the whole leasehold had been transferred to B., 
the Court authorised the transfer from B. (who 
consented) to A., of the portion wrongly trans- 
ferred, fees having been agreed with the Govern- 
ment. In re Butler,— Y., 133. 

Where an agent had erroneohsly purchased 
property for two persons, and it appeared that the 
purchase should properly have been made on 
account of one of the two, the Court ordered 
transfer accordingly. Hyde v. Mackenzie,^ 
Vm., 249. 

Bale by Auction— Porohasers' Ri^ts.]— A. 

published land at auction, but fi^ed to comply 



with the conditions of sale, one of which 
authorised the auctioneer in such event to re- 
submit the lot. The property having been put 
up again, was bought by B., to whom the 
auctioneer now sought to pass transfer. The 
order was granted, without prejudice to A.'s 
rights against the auctioneer. Owen v. Stephens, 
— vm., 76. 

Transfer to Heir- Executor's Omission.]— 

Transfer to heir authorised, after the executor 
had been discharged, it appearing that the 
executor's omission to give transfer was the 
result of an oversight. In re Fradd,—'VJI,, 26. 

To Heir ab Intestate. — See SuccBsaioN. 

From Trustee to Cestui Que Trust]— Land 
held for a minor in trust should be transferred to 
the cestui que trust before the latter can deal 
with it on attaining majority, the domnium 
being in the trustee. Where the trustee appeared 
to l^ unfit for the position and had left the 
Colony, the Court authorised the Master, to 
appoint a fit and proper person to succed him for 
the purposes of giving transfer. In re Agnew, — 
v., 197. 

Land Sold under Chancery Decree.] — 

Transfer ordered to be passed of land sold under 
decree of the English Court of Chancery. 
Wirsitig v. ElpfUnstone,—IV., 86. 

To Oovemment— Consent.]— Land had been 
placed in trust for the use of the Church of 
England, with power of alienation subject to the 
approbation of the Governor. It being required 
to transfer the land to the Government, as pur- 
chasers, the Court authorised the Colonial 
Secretary to consent to transfer on behalf of the 
Governor. In re Legislative Council Buildings, 
—UI. (September), 6. 

Taint of Fraud.]— Interdict continued against 
transfer of land, it appearing that the purchase 
for the party seeking to obtain transfer had been 
made through a polluted source, there having 
been a breach of faith on the part of the attorney 
entrusted with the matter. In re Doom Spruit^ 
—U., 134, 136. 

To Byme*s Immigrants.] — Ordinance 2, 
1851, for facilitating the transfer of land to 
Byrne's immigrants, did not create any forfeiture 
of an immigrant's title to land by reason of his 
having failed to take out the transfer deed as 
provided in Section 6. Such failure merely 
placed the immigrant in the same position as if 
the Ordinance had not been passed. Colonial 
Government v. HoweUs dt Lamport,— IQ&Q, 72, 78. 

Where the period of seven years, allowed by 
Law 4, 1872, Section 3, for the claiming of title 
deeds, had expired, notice of an application for 
transfer had to be given to the Colonial Govern* 
ment. An application at the Registrar of Deeds* 
office within the prescribed period. Held, to be a 
'* claim" within the meaning of the section 
sufficient to save forfeiture. Ex parU RiUy,^ 
L, 81. 

Of Married Woman'i Property.— See H\7«* 

BA2n> AND Wtnk 
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III. Power of Attorney. [See also Primoipal 

AKD AOENT.] 

Deceased Prinoipal.]— Where it appeared that 
everything except the mere official act of transfer 
had been done under a power of attorney in 
general form given by a person since deceased, 
and not specifying the property to be transferred, 
Heij>: — That the Registrar of Deeds might be 
authorised to regard the power as sufficient 
authority to transfer. In re ^oftwteon,— XI., 280. 

Bxecatlon of Forei^ Power.] —Two out of 

five executors testamentary being ill the Orange 
Free State had executed a power of attorney to 
transfer certain properties under the testator's 
will. The powers had been executed before two 
witnesses, one of whom was a Justice of the 
Peace, but the Registrar of Deeds required that 
such documents should be executed before a 
Landdroet and should bear his seal : — Held, that 
the execution was sufficient, and that the Regis- 
trar of Deeds might be authorised to pass transfer 
on the powers produced. In re Ross, — VII., 78. 



Defeotive Power— Ratification.]— Where the 

power of attorney under which transfers had been 
passed was found to be insufficient, as not 
authorising the passing of deeds, a subsequent 
power, however, containing the necessary autho- 
rity, the Ck>urt authorised the Registrar of Deeds 
to allow the appearer to ratify what had been 
done. In re LtdgeU.—lX,, 79. 

Applicant held a mortgage over land, the owner 
of which having left the Colony without his know- 
ledge, transmitted a power of attorney authorising 
the applicant to transfer. The power, however, 
was not dated, nor was there any attestation. 
Held, however, that an order authorising trans- 
fer might issue. In re Steu?ar«,— X., 47. 

General Power— Letters Supplementing.}— 

Applicant held a power of attorney authorising 
lum to transact all his principal's business, but 
not expressly empowering him to transfer land. 
He, however, produced letters from his principal, 
showing that the latter regarded him as em- 
powerea to complete transfer of certain other 
land, not in question. Held :—That the appli- 
cant had sufficient authority to complete transfer 
of land, the subject of the application, sold by his 

Principal some years previously. Ex parte 
'auntoiit in re Taylor,— t,, 217. 

Bale includes Transfer.]— A power of sale in- 
cludes also an implied power to perfect the sale 
by passing transfer. Ex parte Pechey Bro*.,— I., 
218. 

Power must be Produced.]— The Court will 
not authorise the Registrar of Deeds to pass 
transfer without production of a power of attorney, 
a geneoral p>ower granted by the transferee having 
been mislaid. London atid South African Bank 
y. I^atal Invettment Company, ^ISli, 104. 

Bnbstitnted Attorney.— See Prxncxtjil akd 



IV. Transfer Documents. 

Declarations— Atfent]— Application that the 
Registrar of Deeds do pass transfer of land on a 
declaration by the agent under Law No. 5, 1860, 
Schedule No. 6, without a statement of the agent 
having acted in the making of the contract of 
sale, there had been an action by the seller against 
the purchaser, and the agent had acted as at- 
torney of the seller in recovering the purchase 
price. The declaration by the purohiuBer had 
been made, and the transfer dues paid, tiie agent 
did not know where to find his principal. The 
Court made no order, as the form in the Schedule 
No. 6 only applies under Section 10 -when the 
agent has made the contract. In re PotgieUrr- 
23rd September, 1862. 

—Of Purchaser.]— The Court authorised the 
Registrar of Deeos to act on a declaration of 
purchaser as though a name had not been 
erroneously inserted therein as one of the pur- 
chasers. Meyer v. Baynee, — 1872, 8. 

— Seller.]— A declaration of seller need not 
specify the area of the land sold, if the property 
be otherwise sufficiently described. In re McLaurin, 
—XI., 78. 

Amendment.]— See also Deeds. The Court 
suggested that, where all the parties interested in 
a proposed rectification of deeds of transfer and 
diagrams had agreed thereto, the matter could be 
arranged without the intervention of the Court, 
by means of exchange and re-transfer. Ex parte 
Colonial Government, — 1872, 4. 

The Court will not make an order, at tbs 
instance of a grantee from the Crown, for the 
amendment of a deed of grant and diagram by 
reason of an erroneous survey including part oi 
an adjoining farm which the applicant is willing 
to relinquish. Re-transfer to the Crown, release, 
endorsement on the deed, and a new deed, sug- 
gested as remedies. Ex parte Sutherland,-' 
1872, 5. 

-—Insertion of Servitude.— See Seryitudb. 

Rate Receipt]— Section 114 of the Municipal 
Corporations £aw, 1862, provided that no tranter 
should be made of any immovable property in a 
borough without the production of a reoeipt for 
payment of the last rate due and pavaUe in 
respect of the property : — Held, that this had to 
be construed as requiring proof to be exhibited to 
the Registrar of Deeds tnat no rates were dee oa 
the property. Natal Land and Colonisation Cq» 
V. PxetenmriUhurg Corporation,^!^^, 185. 



V. AcnoKB AND Pbocsbdings. (See also Sale). 

Transfer Proved by Deed.]— Transit of 
immovable property is a judicial act and ean be 
proved by production of the instrument, tbi 
evidence of the Registrar of Deeds being wholly 
unnecessary. Nat^ Bank v. Natal FireA$tiif' 
ance and Tnut Company, — 1872, 101. 

Misjoinder of Registrar of DMdi.-S6i 

BSOIBTAAB OF DS2D8. 



Digitized by VjOOQIC 



768 



TBANSPER OP LAND. 



Y5i 



Jad^eat fop Specifio Performance.]— 

Where jadgment for specific performance of sale 
(rf land had been given, but the defendant would 
not give the necessary power, the Court authorised 
the Master to pass transfer. 2'roUip v. Tromp 
and Van Zweel,—!,, 166. 

Applieatioii to Stay ProceedingB.]— Action 

in Circuit Court by S. against agents, in this 
Colony, of H. to have deed of transfer by plaintiff 
to H. amended by correcting mistake as to 
quantity of land transferred. The transfer was 
in 1858. H. had gone to England in December, 
1860, and taken the deed with him, and the 
mistake was discovered in March, 1861 ; all the 
docoments connected with the transfer, except 
the deed of transfer, were correct, and the price 
in the deed of transfer was the same as in Uiese 
documents. The defendants, the agents, applied 
to have proceedings in the action stayed until they 
should have a reply from their principal, to whom 
they had written. S. had sold the portion in- 
cluded by mistake, but the Registrar of Deeds 
refused to transfer. There was abundant proof 
by affidavit that H. thought that he had ohly 
obtained the smaller quantity. The Court refused, 
with costs, the application to stay proceedings. 
Seoit V. i)M;oM,— 31st May, 1861. 

Verbal Contract of Sale.]— A verbal contract 
of sale is not sufficient authority upon which to 
authorise an order for transfer of land. In re 
IFe6#<er,— I., 13. 

Bogpengion of Order.]— Action by B. against 
N., his nephew, for transfer of land purchased 
from him. Pleas : 1st. General issue. 2nd. That 
W. having brought an action against N. for 
transfer of same land, and N. being under arrest 
in this action, B. in consideration of N.'s being 
discharged from custody bound himself for W.'s 
claims in the action ; and that afterwards N. had 
confessed judgment in W.'s action. The Court 
(Harding, C.J., dissenting) gave judgment for 
transfer by N. to B., the transfer not to be 
effected until further order, and that transfer by 
K. to W. should be also stayed, unless W. should, 
on notice to B., show cause to the contrary. Per 
Habdino, C.J. : B. ought to have been non-suited, 
W. not being a party, as he ought to have been, 
on acconnt of his previous judgment against N., 
and because no time was stated in the declaration 
when the sale took place, and because the agree- 
ment for it was not stated to be in writing, while 
a writing was given in evidence. Per Connor, J. : 
The point as to W. not being a party was not in 
issue in the case. Boshoff v. Niekerk, — 28th 
September, 1860. 

Parties.] — Action by G. to set aside transfer 
from S. to C. as having been obtained by fraud 
of C. upon S. G. had purchased the farm in 
1856 from S., and had ever since been in posses- 
sion, but had not obtained transfer. C. purchased 
the farm from S. in 1868 and obtained transfer, 
misleading, as B. alleged, him as to the particular 
fiurm— S. was not a part^ to the action. The 
only plea was the general issue. At the trial an 
objection was made on behalf of the defendant 
that the action could not be maintained without 
8* being a party, and the point was reserved* 
There was a verdict for the plaintiff. On an 
appUoation for a new trial on the grounds that 



the verdict was contrary to law, and the weight 
of the evidence, the objection of S. not being a 
party, was removed. The Court ordered a new 
trial on the grounds of the insufficiency of the 
evidence to establish fraud; but, on the other 
point, had intimated its opinion that G. could 
maintain the action against C. without S. being 
a party ; or, at least, it was too late to object at 
the trial to a want of parties, the occasion for 
whom appeared on the pleadings. Good v. 
CroirZ^,— November 8th, 1864. 

Setting Aside Transfer — Oronnds For — 
Dolns Mains.]— Transfer will not be set aside 
unless doluJi malm be proved against transferor. 
Action by B. to set aside transfer of a farm to G. 
by the executors and widow of V. The declara- 
tion and interdict (all the defendants except G. 
being out of the jurisdiction and sued by edictal 
citation) charging fraudulent contrivance and 
combination among the defenders, to effect the 
transfer to G., to the injury of the plaintiff, R. 
v., having had a claim of a grant to a farm of 
the Natal Government, went overberg in 1846. 
In 1848, M., having a power of attorney from V., 
sold his interest to D. for £60, and he, D., in the 
same month, sold it to B. for £150. Declarations 
of sale and purchase were entered in the Registrar 
of Deeds' office, and the transfer dues paid in the 
same year. Before the year 1858, both D. and R. 
endeavoured to induce the Government to have 
the grant of the farm made out to either, instead 
of to v., but failed ; and, after that, nothing was 
done by B. to obtain possession of the deed of 
grant, which in 1853 was made out in the 
Surveyor General's office, and the usual surveyor's 
report was attached to the original and bound 
with it, and on it there was a pencil memorandum 
by a clerk in the office of a sale by M. to D. D. 
left the colony in 1853. R. left the colony in 
1854, returned here for a short time in 1856, and 
again returned here in 1863. Y. died in the 
Transvaal country about 1856. In 1860 the 
defendant, G., being a trader overberg, and being 
at the house of V.'s family, they told him that 
they had a claim to this fajm and another in 
Natal, and asked him to take the sale of these on 
commission. He said he would make enquiries and 
perhaps buy for himself. After this, G. ascertained 
that there was a deed of grant of this farm to Y., 
but that the claim to the land had been forfeited, 
and that £48 had to be paid before the grant 
could be had from the Surveyor General's office. 
In or about October 1860, G. spoke to H., a 
commission agent, about selling one of the farms, 
viz., that in question, and one belonging to G., 
saying that, as to the former, there would be four 
months' delay for the papers. G. then went 
overberg, and, during his alraenoe, H. contract^ 
to sell for £1,000 the farm in question to P., who 
had just arrived in the colony. After G.'s return 
from overberg, he was told by H. of the contract 
with P., and G., it was said, complained of the 
sale before the papers were procured. On 14th 
March, 1861, he paid the £48, and procured the 
usual duplicate of the grant to Y., to be issued to 
him. In November 1861 a power of attorney 
was executed in the Transvaal by the exeoutors 
and widow of Y. to B., to transfer the farm to G., 
and on the 11th September, 1862, the transfer 
was effected. G. was unwilling, apparently on 
account of the old claim, to complete his contract 
with P., bat being threatened with law proceed* 
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ingg, executed on 13th October, 1862, a power of 
attorney to H. to transfer to P. This transfer 
had not, however, taken place at the oommenoe- 
ment of this action. P., it appeared, had only 
bought such title as G. had. G., besides the £48, 
had paid about £150 for his purchase. M. gave 
evidence at the trial that he had told G. that the 
farm had been sold before and that the transfer 
dues had been paid, and he thought a power of 
attorney entered, but it was not shewn that this 
conversation took place before the transfer to G., 
and it appeared to have been after he had paid 
for the farm. There was evidence that, at the 
time of the contract with P., H. knew, but it was 
not ihown from whom, that there was what is 
called a hitch in the title, arising from an old 
uncompleted sale, the parties to which had left 
the colony, and were supposed to be dead. It 
was not shown that G. had ever seen the declara- 
tions of sale and purchase executed in the 
Registrar of Deeds' office, nor the pencil 
memorandum in the Surveyor General's office — 
the evidence tended to the opposite conclusion. 
The Court during the trial ruled that any question 
of the executors and widow of V. sufficiently 
representing him to make title to G., irrespective- 
ly of the contract in 1848, was not in issue, and 
should not be argued. The declaration and 
interdict claimed to have the farm transferred to 
plaintiff, and asked £250 damages for injury to 
him by the acts of the several defendants in the 
transactions with G., but did not ask for damages 
in the alternative if transfer of the farm were not 
ordered. The Court [Connor, J., giving his 
written judgment and the other Judges concurring] 
absolved the defendant, G., from the instance 
without costs, and gave judgment against the 
other defendants for £250 and costs, but allowed 
the plaintiff until the first day of next term to 
consider whether he would accept this judgment 
agfti&st the latter defendants. Per Connor, J. : 
In order to set aside a registered transfer at the 
suit of a prior purchaser, notice to the transferee 
is not sufficient; there must have been dolus 
mtUiit on his part. Ross v. Van Veuren and 
Oadir-UAj 8l8t, 1864. 

IThe Court cannot, on a summary. application, 
s#t aside a formal deed of transfer.* In re McNicolj 
—1867, 82. 

I^UPohaser'B Ri^ts— Outspan.— See Outspan. 



VI. Tbansfer Duty. 

h' By whom Payable. 

tm InsolYent op Assigned Estaie.]— Where 
the purchaser has become insolvent and his 
trustee, under Section 103, Ordinance 24, 1846, 
has elected to ^ abandon the contract of sale, 
transfer duty cannot be claimed against the 
seller, nor is it made a charge on the land. The 
abandonment of a contract of sale by the trustee 
of an insolvent purchaser is not a sale and is 
not liable to transfer duty. Phillips v. Registrar 
qf Deeds,— im9, 2U. 

Property having been abandoned by an 
assigned estate to the mortgagee, the latter 
sought to compel the trustee of the estate to 
tako transfer, and, there being no funds in the 



estate from which the transfer duty could be 
paid, to make the trustee personally liable there- 
for, Held :— That the trustee could not be made 
liable, unless it were shown that he had been to 
blame in misapplying the funds of the estate 
after the resolution to abandon the property, 
there being no obligation on him to take imme- 
diate transfer. In re Winterhoery — IX., 43. 

In General.]— Transfer duty is chargeable 
upon and payable by the purchaser, and on his 
insolvency it becomes a debt on his estate. 
Phillips V. Registrar of Deeds,— 19Q9, 214; ex 
parte Bergtheil,—lS72, 102. 

The parties who acquire an Interest in land 
are, prima facie, those liable to pay transfer dues. 
In re Parker, Wood ^ Co.,— Vn., 220, VUI., 5. 

(See also Exemptions, infra). 

2. Amount Payable and How Calculated. 

Shares or Mineral Leases.]- The Registrar 
of Deeds is not authorised to charge transfer 
duty on shares or mineral leases, being part of 
the consideration given for immovable property, 
as if they were money. The future valuation of 
the property and the payment of transfer duty on 
the sale of the mineral leases must not, however, 
be prejudiced. In re StiWs Colliery Co., — XL, 
83. 

Leasehold— Intermediate CeBsion.]— Trans- 
fer duty is not chargeable in respect of an inter- 
mediate cession prior to Law 7, 1864, of a 
registered lease, duty having been paid, in respect 
of a later cession, under Law 19, 1884. In re 
Crozier; ex parte Henderson, — XTV., 125. 

Freehold and Leasehold Values.]— Pnor to 
Law 5, 1890, A. transferred to B. a piece of land 
described in the instrument of transfer as 
"leasehold land," the consideration being speci- 
fied. Held : — That transfer duty at the rate of 4 % 
was payable on the amount mentioned in the 
instrument of transfer, as one of leasehold pro- 
perty, under Law 19, 1884 ; and that neither the 
duration of the lease nor the existence of an 
agreement to transfer in freehold at a future 
time (the latter condition not being referred to in 
the transfer document though claimed to form 
part of the consideration) could affect the rate 
of duty chargeable, or bring the transaction 
within the operation of Law 5, 1890, reducing the 
rate of diity to 2 per cent, in respect of immov- 
able property, the last-named law not being 
applicable to leasehold property. In re Parker 
ami anoOier, — XI., 246. 

The cession of a leasehold property, inolnding 
the reversion of freehold claimable under an 
agreement with the vendors, at a future date, is 
a '* sale " upon which transfer duty is payable, afc 
the rate of 2 per cent, on the amount declared as 
the freehold value, in terms of the Transfer Duty 
Law. In re Ha;t?fy,-^XII, 224. 

Applicant purchased a cession of leasehold 
property in a oorou^h, with a right to eventual 
transfer in freehold, for a lump sum of £80. Hw, 
borough valuator assessed the present fi-eehoH 
and leasehold v^ues at £78 lOs. 9d. and 
£1 Os. 8d., respeotively. The Begistrar of Deadi 
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declined, on one declaration, to register the 
cession, unless transfer duty were paid on the 
full sum of £80 as the value of the leasehold 
interest. Held : — That the Registrar of Deeds 
was justified in refusing registration. That ap- 
plicant, on the mere payment of 2 per cent, duty 
on £80 upon the cession of the leasehold, was 
not entitled, upon one declaration, to have the 
payment, allocated as duty paid on a freehold 
and a leasehold value, apportioned by valuation. 
Th»t, for the purposes of registration, there 
should be two sets of declarations, one for the 
freehold, the other for the leasehold values. Per 
Gallwzt, C.J. : That the principles laid down in 
Harvey* t case {jmpra) were applicable, duty being 
payable on the amount specified in the deed of 
cession, and a deed including both leasehold 
value and eventual right to freehold being liable 
to duty on each value, requiring therefore two 
sets of declarations. In re Middleton^ — XII., 858. 

Yalaation.] — A. being indebted to B. for an ad- 
vance of £500, and being about to leave the Ck)lony, 
transferred to B., in 1866, certain land in Natal 
as security, the consideration being specified in 
tha deed of transfer as £500. The advance was 
repaid. On a re-transfer from B.'s executors to 
A.'s executors, it was claimed that duty should 
only be charged on £500. The property had 
changed hands in 1863 for £1,300, and was ad- 
mittedly of greater value than £50k). Held :- • 
That there was in the transaction such a change 
of proprietors from B.'s estate to that of A. as to 
bring it within the provisions of Section 5, Law 

5, 1860, and that the case was one in which the 
property had to be valued by the Registrar of 
Deeds, for the purposes of transfer duty, in 
terms of Sections 19 and 20 of that Law. In re 
Mwrison and anothery — XI., 249. 

In Assigned or Insolvent Estate.]— Transfer 
from the trustees of an assigned estate to a per- 
son who has compounded with all the creditors, 
is not a transaction within Section 11, Law 21, 
1868, in respect of which a fee of £5 only in lieu 
of transfer duty was payable. That section refers 
to express transfer to, not by, the trustee of an 
assigned estate. Kaim v. Registrar of Deeds^ — 
n.,234. 

Law 21, 1868, Section 11, provides that upon 
the transfer of immovable property to the trustee 
of an assigned estate, " the sum of £5 may be 
paid in lieu of transfer dues." Held : — That the 
proper construction of the clause was that there 
might always be transfer on payment of £5 ; but 
that if, in ordinary cases,' the property could be 
transferred for a less amount of duty than £5, 
such lesser sum only was claimable, The fact 
that a property is so charged as to be worthless 
to the person to whom it is abandoned does not, 
however, lessen the value of the property as suoh. 
Li re mrUerboer.—Yin,, 118. 

The abandonment by a trustee in insolvenoy 
ol mortgaged property to the mortgagee is a 
** sale," within the meaning of Section 20, Law 

6, 1860, transfer duty being chargeable on the 
^rioe at which the mortgagee takes the property, 
and not upon the amount of the bond, and no 
Taluation being neoessary. In re rr<^,— YIU., 



Arrears not Reckoned.]— The Registrar of 
Deeds may not refuse transfer by reason of duty 
not having been paid on former transfers, the 
duty referred to in Section 23, Law 5, 1860, being 
that upon the particular transfer in hand. Phillips 
v. Ueguitrar of Deeds, 1869, 214; Ex parte 
Dergtheil— 1812, 102. 



3. Exemptions, 

Not Applicable to Leases.]— The exemptions 
in the Schedule No. 1 to Law 5, 1860, do not 
apply to transfer duty on leases payable under 
Law 19, 1884. In re Parker and another^ — XI., 
245. 

Joint Owners.] — See also Partition, infra, 
N., L„ B., and S. were four joint owners of a 
property, and were registered as such. C. was 
entitled to part of N. and L.'s shares, but this 
was not registered in the office of the Registrar of 
Deeds. There was a partition of part of the 
property, but as to 1,600 acres from some diffi- 
culty as to partition, it was set up to auction, 
and N. and B. eixch bought less than his former 
share, and L. and S. each bought more than his 
former share. On the transfer to each of what 
was so bought, N. and B. claimed exemption 
from all transfer dues, and L. and S. from 
transfer dues except in respect of the price of the 
excess over their former shares. This was op- 
posed by the Attorney- General on the ground of 
the transaction not being a partition within 
Clause 1 (Schedule H.) of Law No. 5, 1860, and 
not being a sale of the entire property to one 
registered joint owner so as to bring the case 
within Clause A. The Court allowed the exemp- 
tions as claimed. Per Connor, J. (who gave 
judgment first): The parties were entitled to . 
exemption on either of the following grounds: 
(1) That the right meaning of Clause A. was 
that when a registered joint owner purchased 
any part of the property, he was exempted from 
transfer dues, except in respect of the price of 
any part not representing his former share ; or 
(2), that L. and S. pa3ring transfer dues as to the 
excess purchased by them, and this excess being 
deducted from the whole 1,600 acres, they and 
N. and B. were joint owners of this remainder, 
and the transaction was, as to this part, a strict 
partition within Clause 1. Harding, C.J., and 
Phillips, J., agreed in the second position. Per 
curiam : Notice could only be taken by the Court 
now of the registered owners, and C.'s interest 
could not be regarded. In re Norsworthy, — 23rd 
July, 1863. 

Where immovable property stood registered in 
the joint names of three partners, and it was 
sought to apportion the property by allowing each 
partner to take one separate farm, without actual 
division, Hsld : — That the exemption allowed by 
Schedule 1, Section 1, Law 5, 1860, in the case ol 
partitions, did not apply to the transaction, as it 
was not proposed to effect a partition of any farm, 
but to transfer to each partner a farm alreadv 
set aside in severalty, and not needing any fresh 
marking out by metes and bounds. In re Turner 
firos.,— I., 244. 

Heir or Legatee.]— See also Parent to Child, 
in^ro. The testator left the inhole of his e^tat^ 
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snbjeot to an annuity, to his three sons in equal 
shares. One of the sons obtained by purchase 
and arrangement the shares of his brothers, in- 
olnding land in Natal, and died intestate, leaving 
a widow and child : — Held, that transfer of the 
land from the testator to a purchaser from the 
intestate was chargeable witn two-thirds of the 
full duty. In re TFatwm,— VI., 259. 

Distolntion of Commimiiy.]— Transfer by a 

wife, judicially separated from her husband, of 
her share in community of immovable property 
registered in the husband's name from the husoand 
to the wife, and of the other half from the 
husband to trustees for the children, in terms of 
an order of Ck>urt, does not come within any of 
the exemptions ^m transfer duty specifiea in 
Schedule 1, Law 6, 1860, and Schedule 1, Law 
19, 1888. Heslop v. Heslop—XJI., 98. 

Parent to Child— Charge on Land.]— See also 
Heir or Legatee, supra. A testator bequeathed 
a farm to three of his children jointly, *' for the 
sum of £1,500, to be paid by them into the estate 
on behalf of the joint heirs." A codicil appor- 
tioned the homestead and cultivated land to one 
of the three sons, ** for which he shall pay £250 
into the estate." Hkld ;— That the fact of the 
bequests being charged with these payments did 
not create a ** valuable consideration," within the 
meaning of the proviso in Schedule 1 (d) of Law 
19, 1883, and that transfer could therefore pass 
to the heirs free of duty. (In re Watson, 6 N.L.B., 
259, followed). In re Hatting,— XIU., 128. 

Partition.]— (See also Joint Owners, ivpra). 
By Schedule G., Ordinance 3, 1846, it was enacted 
that ** in every case of voluntary or compulsory 
partition between joint owners of immovable 
property^ all changes in the records of the Deeds 
B^stry, required for the due registration of the 
separate shares to be held by each in severalty, 
i^all be made without the payment of any duty." 
Held : — That the ** partition " contemplated was 
one which involved the actual severment of 
landed property, the word '* share " meaning the 
portion so severed. The exemption did not 
therefore extend to the transfer of property to the 
claimant of an equitable or abstract interest in 
or right to land. Behrens v. Registrar of Deeds, 
- Phip. 46. 

Law 19, 1883, Schedule 1 (e) exempts' from 
transfer duty the partition of property, included 
in titles, appearing in the Begistry of Deeds as 
held in undivided shares, by joint owners. A 
husband and wife, married in community, executed 
a post-nuptial contract under Law 22, 1868, dis- 
solving the community, and agreeing that certain 
lands, registered in the husband's name, should 
be transferred to the wife, in part satisfaction of 
her share of community ;— Held, that the exemp- 
tion had to be construed strictly and could only 
be claimed in oases of partition between joint 
owners appearing as such in the records of trans- 
fer in the Begistry of Deeds, and for the purpose 
of a division, in diagrams, by metes and bounds, 
of several shares to separate owners. It could 
not, therefore, be made to apply to a case of 
severance of matrimonial property. Moreover, 
the form of declaration proposed being wholly 
different from that required by Schedule C, Law 
19, 1888, and the armigement that the movable 



property was to be taken by the husband and the 
land by the wife not involving partition of im- 
movable property, the case was not within the 
exempting clauses, and transfer duty would 
therefore have to be paid. In re Doran, — VL, 
239. 

The parties entered into an agreement of sale 
and purchase, in pursuance of vmich one trans- 
ferred to the other, by a duly registered deed, an 
undivided half of certain land, subject, however, 
to the conditions expressed in the deed of sale, a 
copy of which was attached to the transfer deed. 
The agreement referred to provided that, when 
so much of the joint property had been sold as to 
repay the seller, on an equal division of the pro- 
ceeds, the purchase price with interest, tn«i, 
from thenceforth, the division of the proper^, 
instead of being by halves, should be two-thirds 
to the purchaser and one-third to the seller, 
Held: — That this did not contemplate the 
division of the land itself in the proportions of 
two-thirds and one-third, but only for such a 
division of the proceeds of sales by the joint 
owners, and that, therefore, the transaction did 
not come within the exemption provided by 
Schedule I. (e). Law 19, 1883, in the case of 
partition by joint owners, which exemption was 
applicable to ordinary partitions among registered 
owners, and not to a complicated case of sup- 
posed inference such as that before the Ck>urt. In 
re ifu/ir.— Vn., 122. 

Certain properties belonging to the firm of 
A.B. & Ck>. stood registered, some in the names 
of two partners, others in thof>e of the same 
partners " trading under the style of A3. A Go." 
On application for an order author' sing transfer 
of the properties to A.B. A Co. free of transfer 
duty, a change having taken place in the partners 
of that firm: — Held, that the transaction 
amounted to a sale, the new partner acquiring 
an interest in the property of the firm ; and that 
the application should therefore be refused. In re 
Parker, Wood 4- Co.,— VU., 220; VHI., 5. 

Caneellation of Sale.]— Purchase by and 
transfer to C. of a farm ; C. having afterwards 
complained that there had been a misrepresenta- 
tion as to value, the matter was referred to 
arbitration, and the arbitrator awarded (and the 
award was made a Bule of Court) that G.'s mort- 
gage bond for the purchase money should be 
cancelled, and thereupon C. should re-transfer 
the farm to the vendor. The Begistrar of Deeds 
refused to allow transfer, unless transfer dues 
were paid ; and C. applied to the Court to order 
the transfer dues paid on the first transfer to be 
repaid ; and that the proposed re-transfer should 
be exempt from transfer dues. The Court 
refused the application. In re C^fmni,— Slst 
March, 1863. 

Order granted making void a sale of land 
which had been cancelled, the object of the ap- 
plication being to obtain a refund of truisfer 
duty. In re Behrens <f BergtheU,—lS&7, 88. 

The Court declined to make any declaration as 
regards transfer duty on an application by th« 
purchaser for cancellation of an inoomplete aak. 
In re i^'anntn,— 1871, 190. 
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Transfer doty is always payable by the par- 
ohaser. Where part of the purchase price nad 
been paid and a sum paid for cancellation of the 
sale by mutual consent: — Hsld, that this did 
not prevent transfer passing on a subsequent 
sale, without payment of duty on the prior sale. 
BergtheU v. Moses Levy tf 5(wi,— 1872, 102. 

Section 3, Law 6, 1860, provided that ** For or 
in respect of every sale .... of ... . 

landed property there shall be 

chargeable .... a duty of 4 per centum 
upon the amount of the price of the purchase 
money paid or to be paid for the said property." 
Section 11 provided for a rem ssion of duty where 
the contract of sale had been mutually cancelled 
without any part of the purchase price having 
been paid ; — Held, that such transfer duty was 
payable in respect of a sale which had been can- 
celled by mutual consent, the purchasers forfeit- 
ing a deposit of a part of the price. Registrar of 
Deeds v. Victoria Club.—U., 231. 

A. sold a portion of a farm to B., the price 
being paid, but the particular portion, which had 
to be pointed out, was never surveyed or laid off, 
and there had been neither transfer passed nor 
any diagram thereof made. B. resold the land to 
A., together with other land. Held :— That this 
oould not be regarded as a cancellation of sale 
for the purposes of transfer duty, the latter being 
payable both on the sale and resale. The Re- 
gistrar of Deeds, however, was authorised to 
regard the declarations as declarations of cancel- 
lation of sale, and to dispense with the diagram. 
In re MarshaU ^ Boddy,—\I., 238. 

Section 11, Law 5, 1860, provides that when a 
sale has been cancelled by mutual consent, before 
transfer made, without any part of the purchase 
price having been paid, or valuable considera- 
tion promised, the transfer duty on such sale 
shall be remitted. Held : — That this exemption 
was claimable where, land having been sold on 
the understanding that the seller oould give 
transfer, part of the purchase money had been 
paid, but, there being a difficulty in the way of 
transfer, the monev paid had been returned. 
Such a transaction had to be regarded as if no 
money had been paid.' In re Craggsy — VH., 10. 

Crops and Maohinery.]— Where an estate 
had beien sold for £9,000, and the declarations of 
sale had attached to them a valuation showing 
items making up that sum, being the separate 
values of the immovable property, of the crops, 
of machinery, and of implements, rolling stock 
and other movables. Held: — That in order to 
support a claim for exemption from transfer 
duty in respect of the value of growing crops and 
machinery, the declarations should be amended 
so as to show the purchase price of the immov- 
able property, and that there should be attached 
a declaration of the value of the growing crops 
and machinery on which exemption was claimed, 
in terms of Section 1 and 2, Law 20, 1865. Ex 
parte Perron,— XIV., 119. 

MlttaJLe as to Area.]— Transfer authorised, 
free of duty, of a piece of land, contiguous to a 
farm which had been already transferred under 
the impression that it contained the whole area, 
it appswiag tha| the puxQhfMs prioe iuola^ ths 



portion now sought to be dealt with. In re 
LottfT,— VII., 88. 



4. Other Matters, 

Fees of Office— Conti^ons Properties.]— A 

number of contiguous properties mav be trians- 
ferred by the several individual sellers to one 
purchaser, by a single title deed, the Registrar of 
Deeds being empowered to charge in respect of 
any entries, the same fees as if the deec^ were 
separate, with, however, a charge for one deed 
only. In re MacFarlane ^ Arnold, — ^VH., 11. 

Settlement of Disputes.]— The provisions of 
Section 18, Ordinance 8, ISJiS, as to settlement of 
disputes with the Begistrar of Deeds in regard to 
transfer duty were only applicable to su3i dis- 
putes when pending before Uie Begistrar of Deeds 
and not after the dues had been received and 
paid into the Treasury, when the jurisdiction and 
responsibility of that officer ceased. Behrens v. 
Registrar of Deeds, — ^Phip., 12. 

Notice of Application.]- Notice has to be 

given to the Begistrar of Deeds of an application 
involving an exemption from transfer duty. 
Heslop V. HmZop,— Xn., 98. 



TRANSFER OF SHARES.-See 

Company (Shares). 



TRANSLATOR. 

Practice on Admission.] -A Translator may 
be admitted on nroduction of certificates of com 
potency, the usual oaths to be taken before the 
Begistrar. In re Becker, — II., 69. 

(See also Interpbbteb.) 



TREES. 

Planted by Person other than Landowner.] 

— Trees planted by a person on land of ano^er 
person belong to the latter. Anderson v. Pep- 
worth,— I., 248. 

Mortgage.]— Standing trees are 'inmiovable 
property and cannot be mortgaged by notarial 
bond. The mortgagee of land may prevent any 
unreasonable cutting of such trees. Baker v. 
Alexander and Raw Sf Co., — V., 145. 

Planted by Tenant.— See Landlobp a^ Ten- 

AilT, 
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TRBfiPASS. 

Defence of Want of Title. Cropt.]— In an 

action for trespass and damage to crops the de- 
fence of plaintiGTs want of title and that tlie dam- 
age had been done on defendant's land, held not 
to be sufficient, where the plaintiff had been in 
peaceable possession for 15 years. Crops belong 
to the part J, in nndistarbed oocapation,. who has 
planted them. Umpofana v. Mart^iw,— 1867, 
100. 

Lease — RettriotiTe Covenant.] — Plaintiff 
held mider a Corporation lease containing a coven- 
ant that he had no right of impounding animals 
on the leasehold. Hkld: — That the plaintiff 
ooold not maintain an action for damage done to 
bis crops by defendant's cattle. Cooke v. AlUrt- 
ton,— 1867, 210. 

Interdict— Disputed Title.]— The Court wiU 
not confirm an interdict by reason of trespass 
where the applicant's title is not clear. Cowey v. 
Ridgway,—!., 148. 

An interdict, restraining the respondent from 
trespassing upon land cjaimed by tbe applicant, 
had been granted on the affidavit of the latter that 
he had been informed that the repondent's beacons 
had, through an erroneous survey, been placed 
within defendant's boundary. No further proof was 
adduced. Held : — That the interdict should not be 
confirmed, the unsupported affidavit being too 
vague and disclosing no urgent necessity for the 
course taken. Ih, 

Mistake. — Costs.]~In an action for damages 
on account of trespass, the defendant admitted 
having unintentionally encroached upon the plain- 
tiff's land, and the jury found that the trespass 
had been by consent of the plaintiff's agent, 
granted under a mistake. The presiding Judge 
entered judgment for defendant, with costs: — 
Held, on an application for a new trial, that the 
judgment ought not to have included costs, nor 
should costs of the application be allowed. Non- 
worthy V. Harrisoiif — IX., 77. 

Ri^t of Action.— Sporting Rights.]— Plain- 
tiff, who claimed rights over game and wild fowl 
upon certain lands, by virtue of a verbal permis- 
sion from the owner, sued defendant for damages 
in respect of his trespass on the land and the dis- 
turbance of game <&c., thereon, and for damages. 
Held : — That there was no right of action by the 
plaintiff for trespass, inasmuch as such right 
vested by law in the owner or occupier ; and that the 
case also failed in regard to the sporting rights 
claimed, which required to be evidenced by a 
writing. Smith v. Jimcick,—X.l., 269. 

Damages.] — Where the plaintiff, upon whose 
land a road had been awarded by a Road Board 
to be kept open, had placed obstructions, con- 
sisting of locked gates and other obstacles, which 
defendants broke down or through. Held : — 
That the defendants so taking the law into their 
own hands, were not liable in a civil action for 
damages to the plaintiff, who, being the first 
wrongdoer, could not make money out of a re* 
sistence to his own wrongdoing. Ex improhi- 
late »ua actionem iiemo eonsequitur* Kenwood v. 
Traford and otAer*,— XI., 93. 



Plaintiff claimed damages for lo«' of a horse, 
which fell mto a cess-pit in connection with a 
latrine erected by the Pietermaritzboig Corpora- 
tion. The land had orig^inally belonged to the 
Borough, but at the time of the injury was vested 
in a different body for other than Corporation 
purposes, and the public had no longer any right 
of pasturage over the land: — Held, that the 
plaintiff being in some sense a trespasser, used the 
land at his own risk and could not recover 
damages from the Corporation. Seott v. Pieter- 
maritzburg Corporation, — HI. (November, 1881), 
11. 

Plaintiff — ATonnent of Possession]. — 

Plaintiff sued the Colonial Government for tres- 
pass, averring in his declaration that he was 
** possessed or otherwise well entitled to" the 
land on which the alleged trespass took place. 
Held : — That the averment was well pleaded, it 
being sufficient to allege possession, or to lay a 
title of possession, against a wrongdoer. If the 
defendant trespasser seeks to justify his act by 
raising the question of ownership, he must show, 
by pleading over, the nature of the title he 
asserts, the effect of an exception to the plain- 
tiff's averment of possession being in itself an 
admission of the fact so averred, which, if sus- 
tained, would be sufficient for the action. Vot v. 
Colonial Coveminent^ — XII., 337. 

Snmmons in Magistrate's Coort.— See Maoib- 

tratb'b Coubt. 

Trespass by AntmaL — See Doo. Gattlb. 
Bailwat. 



TRIAL. — See Jury. Pbaotice. 



TRUST AND TRUSTEE. 

Change of Location of Trust,]— The Court 
will not change the location of a trust fund upon 
a summary application, the transfer being 
opposed. Bishop of Natal v. Green and other$, — 
1869. 217. 

Change of Trastees.] — Trustees of a mar- 
riage settlement authorised (by consent) to assign 
trust fund to new trustees on certain terms. In 
re ITooda,— 1870, 140, 155. 

Trastee's Right to retain Costs.]— A trostee 
of an ante-nuptial contract had deducted from a 
sum of money, agreed upon by a compromise and 
payable under the settlement, the amount of 
certain costs incurred by him in connection yriih 
objections to the liquidation account: — Hsld, 
that as tlie costs had been incurred before the 
compromise was effected, the Court would not 
order the full amount to be paid over by the 
trustee so as to involve charging the estate with a 
larger sum than that agreed upon. In re Crowly. 
—1878, 117. 
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Tnut66*t JPupohase of Tmut EstAte.]— 

Tnistees and guardians are, in general, pro- 
hibited, by Boman Dutch Law, from purchasing 
the trust property, except from a co-guardian, or at 
public auction, openly and bona Jide^ the ward 
having a right of action for dolm malm. But 
such a purchase, through an interposed person, 
is illegal, as, apparently, evincing want of bona 
Jides. And though, in the opinion of some, fraud 
had to be shown in order to defeat the sale, the 
authorities agree that the purchase has to be not 
only bona fide^ but paUim. A purchase, by a 
trustee, of the trust estate, from the co-trustee 
and another, held, therefore, to be bad. A sub- 
sequent purchase, by the trustee, from the joint 
purchaser, held also to be bad. [See Executob.] 
Baxter v. BeningJield,—lV., 143. 

Attaohment of Life IntereBt— Notice.]— 

Applicant moved for an attachment of a life 
interest enjoyed by the respondent in certain 
immovable property situated in Natal. The 
terms of the trust were not fully before the 
Court, but it appeared that the respondent's 
children were interested beneficially. Held : — 
That the person in whose name the property was 
registered as trustee should be made a party to 
the application. TopJiam v. Saulez, — VII., 83. 

CommiBBionJ — Where a person holding a 
fiduciary office nad purchased the trust estate, 
dealing with it as owner, and the purchase had 
been set aside by the Supreme Court and the 
Privy Council, with a direction that the trustee 
shoidd have all proper " allowances," Held : — 
That there was no authority to the trustee to 
charge a commisson for supervising the estate, 
with interest on arrears. As the account ordered 
by the Privy Council to be taken was one of 
receipts and payments, the "allowances" re- 
ferred to in the Privy Council judgment meant 
the reimbursement of moneys spent on the estate, 
and nothing more. [See Executor.] Baxter v. 
BeningJUU,—n.., 93. 

Trustee's Superyision— Intepest on Ad- 
¥ances.] — Where a charge by a trustee for 
supervision of the estate had been disallowed, 
Held : — That interest on advances made by the 
trustee to the estate while under his manage- 
ment, should also be struck out of the account. 
Ifc,— 206. 

Where defendant, a trustee, had dealt with an 
estate as owner, but his purchase had been set 
aside and charges for supervision and interest on 
advances disallowed by Uie Court, without, how- 
ever, his being held liable to pay interest on 
advances to him for the estate, Held : — That the 
trustee could not be charged with interest on 
moneys received by him out of the estate, the 
principle having been decided in the former 
order. 16,-214. 

Breach of Trust— Penalty for.] — Where 
moneys have been employed by breach of trust 
in trade, the cestui que trust has the option of 
taking the actual profits or of charging the 
executor or trustee with interest. Laughton v. 
Griffin and others,— XIV., 84. 

Withdrawal of Moneys from Bank.]— Order 
granted authorising payment to the cestui que 



tmst of moneys deposited in the bank by a per- 
son (since deceased; in his own name, but to a 
separate account, such moneys having been 
entrusted by applicant to deceased in a fiduciary 
capacity for a particular purpose which had not 
been carried out, and the bank consenting to the 
order. (HnlletVs case, 13 Chan. Div., 696, fol- 
lowed, per Gallwey, C.J.) In re AUan, — XIII., 
72. 

Trustee in Insolvency.- See Insolvency. 

Trustee— Interest in mora. See Intebest. 

Trustee o^ Ante-nuptial Contract. — See 

Husband and Wife. 



UI^LAZI ]M[AOISTRACY.-See 

Magistrate's Court. 



UlSffPIRE. — See Arbitration. 



UNCLAIIMIED IMIONEYS. 

Notice to Reclaim.]— Notice must be given to 
the Colonial Government of an application in 
respect of the payment of unclaimed moneys 
deposited in the Treasury under Section 121, 
Law 19, 1872. In re Haiuonius^—XU, 134. 



UNDUE PREFERENCE.-S 

Insolvency. 



UNIVERSITAS. 

Liability of Member.] — The debt of an 
universitas is not the debt of an individual 
member, even if the universitas becomes insol- 
vent, beyond the member's interest in the corpus, 
which is, in a measure, the corpus itself. DuneU, 
Ebden li' Co, v. Switibume,— 187 Q, 8. 

Definition of.] — A school association, registered 
as a company under Law 10, 1864, is an 
universitas capable of suing and being sued 
through an appointed officer, though the members 
may not be exempt from pei*sonal liability. 
Where, however, an agreement on behalf of sudi 
association is signed by officers other than those 
appointed to be sued, an action will lie against 
them under the agreonent. An univeteitM is a 
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moltiUide of men associated tinder settled 
management by permission of the chief anthority, 
or for common utility {Hub. ad Dig, 8, 4, (ij; 
a tocietas of seyeral persons joining to obtain 
some end, generally perpetual, approved by public 
authority, and recognised as naving a quoH 
personality. (Maekeld. Jur. Rom., Section 148.) 
Kinchant v, MaeFarlane and another, — II, 195. 

Parinenhip Dlttin^iiiihed From. — See 

FlBTMKBSHIF. 



VENDOR AND PURCHASER-See 

Sale. 



YENIA iETATIS. -See Minor. 



VENUE. — See Pbacticb. 



VERDICT. — See Jury. Pbacticb. (New 
Trial.) 



VIA PUBLICA.-See Road. 



VICE-ADMIRALTY COURT. 

Judge and Deputy.]— In the year 1857, before 
the Law 10, 1857, was in operation, letters patent 
were issued under the Admiralty seal to W. H., 
the Recorder of the then District Court of Natal, 
commencing thus: — "Victoria, Ac, to W. H., 
Recorder of our Colony of Natal, and the Recorder 
of the said Colony for the time being, and the 
person executing the duties of that office. Greet- 
ing: We nominate and appoint you, the said 
W. H., Recorder of our Colony of Natal, and the 
Recorder of the said Colony for the time being, 
and the person executing the office, to be Com- 
missary of the Vice-Admiralty Court of Natal." 
By Law 10, 1867, Section 1, the Ordinance 14, 
1845, establishing the District Court of Natal and 
the office of Recorder, was repealed, and the 
Supreme Court established, to be held before a 
Chief Justice and two Puisne .Tndges, with the 
same jurisdiction as the District Court, and 
W. B. was appointed Chief Justloe, bat, never- 
fhtlNif Mtf4 M Judge ol the yioe-AdmiriU^ 



Court. In the letters patent there was given A 
power to W. H., with the appiroval of the lient.- 
Govemor, to appoint one or more depoty or 
deputies. In 1864, W. H. went to England on 
leave of absence, not having appointed any 
deputy, and H. C, the first Puisne Judge, was 
appointed Acting Chief Justice. An application 
in a cause pending in the Vice-Admiralty Goort 
now came on before the Supreme Court, but Uie 
Court held that, by the letters patent, the office 
of Judge of Uie Vice- Admiralty Court was annexed 
to the office of Recorder, and ceased with that 
office ; and as, by 26 and 27 Vic, cap. 24, Section 
S, on a vacancy, the Chief Justice or Acting Chief 
Justice is authorised to act, H. C. sat and heard 
the application. The Bermondsey, — May 4th, 
1864. 



VINDICATION. 

Of Stolen Propertv— Bona Fide Pocseeiion 
and Dispoeal— Profits.] — An action for the 
recovery of stolen goods cannot be maintained 
against a person who, having purchased 6ofMi ./Self 
from the thief, has again disposed of the property 
bona fide. No person who has parted with posses- 
sion otherwise than mala Me can be sued. 
Escombe v. Henderson Sc 6coM,— 1872, 107. 117, 
124. 

A number of Transvaal Bank notes were stolen 
from plaintiff by a clerk who was afterwards 
convicted of the theft. Defendants having par- 
chased the notes, at a reasonable price and boma 
fide, from the thief, parted with them prior to 
action, bona fide, to a person out of the Colony. 
In an action by plaintiff against the first pur- 
chaser for recovery of the notes or their value : — 
Held, that defendants being no longer in posses- 
sion of the notes and having parted with 
possession, without fraud, before the action, were 
not liable for the notes or their value, nor for 
any profit made bv them on the sale, as the 
price did not take we place of the notes. [Fol- 
lowed in Shaw v. Bcoii, in. (July), 27.] lb. 

Note Pavable to Lawftil Holder.]— A note 

payable to tne lawful holder cannot be reoovered 
on by any person who does not show a good title 
through the previous holders. If one of these 
was a thief, the title would be bad. lb. 

In the case of an instrument payable to and 
suable on bv the bearer, holder, or presenter, a 
bona fide taker for value is, apparently, protected. 
16. 

—Want of Caution.]— A purchaser of stolen 
property, not having any of the goods in his 
possession at the time of the action, is not liable 
to the original owner, unless there were brought 
home to him dolm maluft, or perhaps what is 
equivalent to it. Bui {per Connor, J., dw««n<ifnle) 
the mere want of caution on the purchaser's part 
is not dolus tiialus. Lowness of pcu-chase price 
is consistent with bona fide* in the purchaser, 
though helping to show fraud. The omission of 
a precaution whioh might have suggested itself to 
ft oftrettil |pi^9hft«e¥ ii wl^ \m» fiad, wwMit ii 



Digitized by VjOOQiC 



W9 VINDICATION, VIS MAJOE, VOET, VOLUNTEER, WAGER. 7T0 



Bot raftdeol groond lor -an* «xoepiloii to the 
gaMMl rule. BroughUm t. fimon S Co,,^ 
1877, 12. 

ftrfty to ht Sued.— Dftmag^B.]— The yindiea- 

tory araoB lor recoveiy of property has 'to be 
broQtfht against the person who is in possession or 
^R4K>ha8, wi^ot bona fidu, parted with the pos- 
session. It may be that a person using another's 
property hwuifide will not be liable for more than 
Hfl retnm, bat snoh ase, after notice from the 
owner, is a ground for damages. Trmu y. QolA- 
JMds and ffiztal Coaching Co.,— IX., 18. 

Saxa. 



VIOLENCE.—See Cbdonal Law. 



VIS MAJOR. 

What GoBStitntes.]— Impressment of a wagon 
by the military authorities amounts, apparently, 
to vU major, for which the defendant, in an action 
for delivery of the wagon, could not be liable. 
Mt^ber t. ^^eneer, — £1., 47. 

Stress of weather may excuse liability for delay 
in nondelivery of goods, tiie carrier having done 
the best he could under the circumstances to have 
the goods towardei. SPovfor v. RHd dt ^outt,— 
n., 146. 

Bhipovner Bxonsed by.— See Ship. 



VOET. 



JLathopity of.]— Yoet, though ever so valuable 
as a compiler, is not very valuable when reason- 
ing, on his own account, from supposed analogies 
or principles. Still, he has to be regarded as of 
considerable authority. {Per OornvoR, G.J.] 
WhuUr V. ASltr Bros. ^ Thompson,— L, 162. 

[See also Pbinoxpal and Aobmt. (Institor.) 



VOLITNTEBR 

ProteotlOB of Arms and AoooniMmeBtB.]^ 
Sec. 68, Law 27, 1885, exempts from attachment 
or seixnre the **arms and accoutrements" of a 
volunteer: Hbld :— fliat, «b the insolvent's ap- 
plication, a volunteer's boots and undress uniform 
rt of his aooeatMBents aad thoidd be given 
4h6 te m f a> Ka omIb. fai n fialittd^-* 




Court MartiaL^^JUstavJ-^At a Ck)urtmartial 
of Volunteer Officers held at an annual encamp- 
ment, the appellant, the caplain of a corps, was 
cashiered, the sentence being afterwards confirmed 
by the Governor under Law 27, 1886. He now 
moved to set aside the judgment of the Ck>nrt- 
martial : — Held, that volunteers, not being under 
military discipline except when on actual military 
service, and the offence charged not being one 
contemplated by Hbe Volunteer Law, the proceed- 
ings should be set aside as bad ab initioy although 
the iurisdiction of the Supreme Ck)urt was ousted 
by the Volunteer Law so lar as a review of the 
finding of a Cburtmartial was concerned. King 
V. Commandant of Volunteers,— YU,, 180. 



VOTERS AND VOTERS' ROLL. 



WAOER.— [See also Bill or ExosiifGS 
(Ulegality).] 

Deposit of Stake— mght to Withdraw.]— 

Plaintiff made a wager upon a certain event with 
A., and deposited his money with defendant as a 
stakeholder, but, a day o^ two after, and before 
the happening of the event, he adced for his 
money back, demanded it through his attorney, 
and took out a summons, which, however, was 
dismissed by Um Magistrate on the ground that 
damages were wrongly claimed. A fresh sum- 
mons was then issura, defendant having In the 
meantime paid the money over to A. Ths 
Magistrate foiHid for the plaintiff, on the ground 
that after notice of repudiation the deposit oeased 
tobemouev in defendant's hands to abide the 
event of the wager, and became money in his 
hands belonging to plaintiff which the defendant 
had no right to detain. Hbld« on reviews- 
That the Magistrate's judgment was rights 
(Orant v. CoUeU, 4 N.L.Bm 82, distisiguijftied.] 
Sloman v. BerkoviU,—XD„, 216. 

As kmff as a wager remains hn the kaads of a 
stakeholder, there is a locus pemiUntUs lor the 
depositor, who can repudiate the bet at any time 
before the wager has BMjtored. Ibk 



WAOSS.-'fi^ MaBTIB and SXBTiSIV. 
Imdun IlOaOBAHT. 
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WAIVER. 



Most be pleaded. 
Ifaroh, 1864. 



BaUan ▼. Harper^—Si 



WARD. — See CuBATOB. Minob. 



WARRANT TO SUB OR DEFEND. 

SeePBioncB. 



WARRANTY.-See Salb. 



WATER-SUPPLY IN BOROUGH. 

See lIUNIdPAL GOBPOBATION. 



WATERCOURSE. 

Prima Fade Serritade*— See Intebdict. 

How Senritnde Created.]— Where a person 
is bound to allow more water than he can get to 
be taken from a stream, which is his a<i medium 
JUum, that is a servitude which, following the 
principle laid down in Steele y. ThompsoUt (18 
M.P.C., 280) should not be created otherwise than 
formally, like transfer. Andemm y. Pepwarth, 
— L, 248. 

nature of Berritude.]— The servitude aqua 
ducenda is the right of conducting water to one's 
own premises from or through another's land, 
whether beneath, upon, or above the surface; 
and, as a general rule, the party entitled should 
oonduot principalWthrough pipes. Vo$ y. Colonial 
OoweriMiiene,— XTv., 201. 

DlTonioii of Stream.] — Where the defendant 
had before plaintiff's ownership diverted a stream 
from its natural underground course into an 
artificial channel, and such channel had been 
always, quoad the plaintiff, the natural course for 
tiie water :— Hbld, that the plaintiff had no right 
to complain of the watercourse, though no servi- 
tude had been created. Andenon v. Pepworth^ 
I., 248. 

Interraption of Wateroonne.]— A person 
has no right to interrupt the regular flow of a 
stream if he thereby interferee with the lawful 
use of the water by the other proprietors, infliots 
Vipoii them a seoeible injury on the land, and 



interferes with the conditions upon whkh tbe 
land was granted, without irfiion an interdiot 
will not issue. The edict forbids anything to be 
done in a public river or on its bank by means of 
which the water may fk>w otherwise in quality 
than in the previous sunmier, or the channel be 
changed so as to cause an injury to the nddi- 
hours. Liability in general only accrues under 
the edict if the course of the water is changed by 
that which has been done, and is shallowed, 
contracted, or made more rapid, to the detriment 
of the dwellers near by, or to their houses. If a 
person leads water from a covered stream 
through the open, or vice vena^ he is only liable 
to the interdict if he causes detriment to those 
dwelling around. Vo9 v. Colonial Oovenmentt— 
XIV., 201. 



Ri^tB of Crovii— Berfttiide 

Orant— See Gbowb. 



la Deed if 



WAY. 



BOAD. 



WIDOW. 

Ai Bxeoatrix or Ouardian.— Bee Exbcutob. 
MmoB. 

Re-marriage of«~See Hubbamd ahd Wifb. 

SneoeesloB to Property of Husbands— See 

SUOCBSBIOM. 



WIFE.— See Hubbard ahd Wifb. 



WILZi. 

I. EzBcxmoM. 
n. Bboistbation and Pbobatb. 

m. OoNSTBUOnON. 

lY. PsoGBBBiNoa TO Sbt Asidb. 
y. Exbcutob to. (See Ezboutob). 
VI. Othxb Mattbbs. 

I. EzBounoM. 

Witneeeee to Hotarlal WilL]--Oan a wonin 

be a legal witness to a notarial will? Mtoef. 
Beftretii,--8Ut Jolji 1860, 
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Onbf.]— ' 

reoognise a will signed by oae witness only. [Per 
Oaixwst, C.J. :— Ck>uld not such a will be re- 
garded as a deed of donation confirmed by the 
testator's death ?] In re Fetch,— XIV., 36. 

Attottation Claufe.!— Where sufficient proof 
adduced of the death and burial of the 



testator, of the execution of the will, and of the 
genuineness of the testator's signature and that 
of the two witnesses since deceased : — Held, that 
although the will was without the attestation 
clause required by Law 5, 1868, Section 3, there 
might be an order admitting it to probate. In re 
J^fRper,— XIV., 149. 

Proof of Ezecntioii.] — Where it appeared 
that the beneficiaries of a will had endeavoured 
but without success to discover the witnesses to 
the execution, who were believed to reside abroad, 
and that the estate, a small one, in which nine 
minors were interested, could not bear the expense 
of a further search. Held:— That an order 
authorising registration might in these special 
oiroumstanoes be granted. In re fTooZfe,— aIV., 
111. 

Matnal WiIL]~A mutual will must be signed 
hy both parties. Smitk v. WaUer and another,— 
L,81. 

EYidenee.] — ^The mere statement on oath of 
the surviving spouse and executor of a joint will, 
that the will has been duly executed, and that 
the witnesses to the will could not be found after 
diligent search, is not in itself sufficient proof of 
execution, but should be supported by some 
evidence to satisfy the Court that efforts have 
been made to discover the witnesses (Law 5, 
1868, Section 6). In re C<mbrink,—X£V,, 199. 

Illiterate Testater*]— Where a will has been 
signed with the mark of an illiterate testator, the 
Ck>urt will require proof that the testator was 
acquainted with the contents of the testament. 
In re HopWiw,— XH., 871. 

Penoil Signature.]— A will the execution of 
which by the testator appeared to have been by 
his name being written in pencil opposite to a 
cross in ink, the date of execution being omitted, 
but one of the attesting witnesses having placed a 
date after his signature. Held: — not to be bad. 
In re Littk,— X., 108. 

Alteration in Date.]— A will drawn in May, 
1873, being ready for execution, the date was 
then inserted. The execution of the will did not, 
however, take place until March, 1875, and the 
date was consequently altered in the testator's 
handwriting. The witnesses to the will were not 
prepared to say whether the alteration had been 
made before or after execution, and it did not 
appear that an affidavit produced had been made 
from personal knowledge. Held: — That the 
evidence was not sufficient to authorise probate. 
In re Parker,— U., 114. 

CodioiL] — Where a will or codicil has not been 
duly executed within the provisions of Law 2, 
186i8, the Court cannot decide under Section 6, 
Law 5, 1868, as to the sufficiency of the proof for 
regifltry. Qujuub ; Whether an addition to a will, 



though not described as a oodioil, when ezeonted 
without the necessary formalities and purporting 
to effect a distribution of property, could not be 
registered as a deed of apportionment executed 
during the lifetime of the deceased? In re 
Edmonds,— m., 200. 

II. Beoistration and Pbobatb. 

Exemplified Cony.]— The "copy" of a will 
referred to in Section 18, Law 6, 1868, means a 
copy from the office granting the probate, and not 
an extract from the will by a notary. In re 
Thomas,— m, (March), 88. 

A copy of a will which is not an exemplDied 
copy as required by Sections 1 and 13, Law 5, 
1868, is not proper for registration. In re 
C<meU,—X.,. 187. 

A copy of a Scotch will had been certified, but 
not under seal, as correct by the Conmiissary 
Clerk of Lanarkshire and was verified by 
affidavit. Upon proof that the certificate would 
be considered valid in Scotland, the Court 
authorised registration, as an exemplified copy. 
In re Thompson, — ^XI., 66. 

Foreign Will mnst be proved in NateL]— A 

foreign will must be proved in Natal before any 
action can be taken under it in this Colony. In 
re Harvey,— JX., 21. 

Will of Donbtfni Talidiiy.]— On appUcation 
for proof of a will, which appeared to be of 
doubtful validity and only a copy, it appeared 
that an executor dative (who was also the prin- 
cipal creditor) had been appointed. There being 
a question as to the executor's capacity to act, 
the Court referred to the Master for a report. In 
re Gerry,— Vin., 123. 

Will Prior te Law 6, 1868.J— In the case of a 
will executed by a testator dying prior to Law 5, 
1868, aemble, that probate under that law would 
not be valid. In re Ludlow, — L, 121. 

Canceilation of Probate.]— Upon discovery 
of a will subsequent to the proved will, the 
Court authoriscMcT cancellation of the former 
probate and admission to probate of the newly 
discovered will. In re Jackson, — I., 121. 

Protocol Copy— DeliYery for Probate.]— 

The Court ordered a notary to give up for 
probate an original will filed in his protocol, its 
place being supplied by a notarially attested copy. 
In re iriitd^-,— 1872, 27 ; in re Ludlow,—!., 121. 



in. CoNSTBUCnON. 

Blank in Will.]- A testator, married in com- 
munity, dying without issue, bequeathed to his 
wife the whole of his estate " for her own use and 
benefit," during the term of her natural life or 
her widowhood. Upon her death or re-marriage, 
the will, which was not on a printed form and 
was executed subsequent to Law 7, 1885, directed 
that the estate should " become the property of " 

[Here there was a blank, and the will 

proceeded with a specific bequeet to the wife.] 
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AnDt-^nitil, vnto fhSi irlU <h« iKdow, hy 
Ttriue of the tMamnxAtf, was entitled absolutely 
lo one-half of the joint estate of the spoosee. 
Thaittorole if possible to read a will so as to 
ttyoM inlestaey should be applied, so as to deolare 
tiie widow also entitled to a ufe interest, dimmU 
tfitMtaUt in the testator's half-share of the pro- 
perfy devised. That, in the absenoe, however, of 
any indieaiion in the will of who was to inherit, 
there was an intestacy as to the oltimate inherit- 
iuoetothe testator's property; and that, tiiere- 
fore, npon the widow's death or re-marriage, the 
testtaior's share of the joint estate should be 
ifistiibuied ab intettato among the next of Idn. 
Drew V. Dretr,— Xm., 125. 

BMft Wtt.]--A will can only be oonstmed 
•ooording to its written words, and the extrinsic 
irddenoe of a draft, with notes by the testator 
thereon, is not to be admitted^ unless (sbmblb) 
there is some ambiguity in the will itself. Bams* 
Bgseuion t. MisFU and anothert—Xni., 87. 

TmMot^u iBtetttioni^Powen of Coortl 

When a testator has expressed an intention, and 
ill that is wuited is a hand *to give efleot to it, 
the €k>urt has, in general, tiie power to do so. In 
re Fradd,--!,, 125. 

IfaMllttf Riiiv.]->A logMj is prima fade some- 
thing given from the heir not left to him as heir. 
JLny mode of naming an heir is sufficient) if the 
testator's intentions are dearly shown. In re 
Jfilns,— L, 88. 

Fn^enti Ibv MYanoemant in Life.]~The 
testator's will authorised his executors and 
tnistees to apply any sum or sums of money out 
of the trust estate to the advancement in life of 
the testator's son. The son, having married and 
ttttaimsd majority, applied for £2,000, one-third 
of the whole estate, to enable him to enter into 
partnership with his uncle (who had been ap- 
pointed co-executor dative) in a wine merchant's 
business. There was no information as to the 
eiHpital to be contributed by the uncle, and it 
appeared that the Applicant had been anprenticed 
to anotiier business, that of a wholesale draper. 
The application was opposed by the co-executor 
dative, on the ground of the personal interest of 
tiie oo-trustee and the element of risk attached to 
the proposal. Hbld : — That the objections were 
of great weight, and that the amplication should 
not be granted. In re Fradd — I., 125. 

Imraal Legacy— SoPTivonhip Clanie.]— 

An annual legacy, not amountinff to an institu- 
tion of the legatee as heir, is in the natore of an 
tottoest for Ufe only. But, if the benefits given 
by the will could be regarded as an institution of 
heirs, the devisees could take the capital. 
Subject, however, to restrictions contained in a 
survivorship clause. In re MUne^ — ^I., 88. 

The testator directed that that the whole annual 
proceeds accruing from his estate should be 
annually divided into four equal portions, to be 
paid over by his executors, less the expense of 
management, to the children of the two marriages 
of his deeeased only daughter, the three children 
of the first marriage (Robertsons) each to receive 
one ot the four- portions, the remaining portion to 
be 4i?kled ofoaUy among the five ohildxen 



(ToUkien) of the eeoond MP il a g e i Theft iras 
also a survivtnrship olauee in the f ollowiii| wgrdr: 
** In the event of any one or more of tness my 
heirs dyinff, whether of the Bobertaon or ToUnv 
families, the dividMid or share of the d a oo as o d 
shall revert to and be paid to the survivors of 
that family to whioh the deoeasad belonged, 
whether of the name of Robertson or Tollner." 
HXLD :— That the benefits given by tfiis will to 
the testator's grandchildren might be vsgarM, 
not as mere legacies, but as an institntion of 
heirs, there being no testamentaiy heir unlestths 
grandchildren were such. The presumpttan> 
therefore, in the absenoe of any intimation to the 
contrary, would be that the heixa took the testator's 
whole interest in the property as to which they 
were heirs, tiiat is an abaointo interest. Bat, 
Hbld:— That as under the survivorship daun, 
on the death of any grandchild without isne, 
leaving a survivor of the same familv, that wait- 
vivor would become entitled to tiie uiare of the 
person dyina, the devisees could not daim the 
capital as theirs absolutely. Hbij>, further:-^ 
That the deatii referred to in the survivoishif 
clause was not confined to a death takinff pkee 
in the testator's lifetime. If the testator had in- 
tended such a limitation, the great presumption 
was thai he would have said so^ lb. 

In the case of a legacy to a descendant, with 
an express or implied limitation in the event d 
the legatee's death without issue, Boman Dutch 
jnriste tae divided in opinion as to whether or 
not, if there be children, they take an aotml 
interest in the legacy. The pr^onderanoe of 
authority seems to show that the diildren take 
such interest, if the drcumstancee are ever ee 
slight in favour of their doing so. Inte Jfiieci^ 
m. (January) 56. 

Devise of Income inelndeiCaAital.]— Sbmblb: 

— Where income is devised, and there be no pro- 
vision to the contrary, capital is considered <0 
have been also given. In re C^rcWtt,— VI., 841 

Disposal of Joint Estate in CommoBity.I— 
The will of a person married in community, and 
purporting to deal with the whole joint estste, 
must be taken to apply only to the testator's half 
share in that estate. The Court, however, con- 
sidered that as a compromise had been suggested, 
that appeared to be the best coarse for everyone 
interested. Reference, accordingly, to the Kaster, 
to report as to the best mode of making such a 
settiement as would carry out the provisioBB of 
the will and be for the benefit of the minor beiis 
and at the same time be concurred in by the 
major heirs, and providing also for payment of 
the widow's debto and the costo of the application. 
Smith V. WaUer and another,— L^ 81. 

The testator's wife having predeceased him in 
oonmiunity, he devised the whole of the joint 
estate to his children and their children after 
them. Held:— That the will could not be 
deemed to apply to the wife's half, each of the 
children being entitied to participate in one 
moiety only of the joint estate. On refwenoe to 
tiie Master to value tiie testatc^'s estate, the 
heirs ordra«d to give security for the poTlioasaf 
heirs yet unborn* Mafm T. Oapt^ garniOorer' 

yii.,9e, 
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PttlMi InAi^^TKlf MMr ttUMf tfler the 
words of a will, but where there is a patent error, 
Buoh as an appointment of ** testators " instead of 
** ezeoators,'* the obvious meaning of the words 
can be given ^ect to. In re HcUting^ — XI., 82. 

Direotion to DMOfe^Tttte of Yesting-I— 

Where a will contains no gift to the children, but 
It di^MotioD to divide on a gited event, suoh as 
the death of the widow, the vesting in the chil- 
dren is postponed until the event has happened, 
unless from partioular circumstances a contrary 
intention is to be gathered. If the division is to 
be between such of the legatees aS attain a 
certain age, there will be no vesting until tiien^ 
The Law, however, favours the doctrine of 
legacies being deemed vested, and although Uiere 
be no gift of a legacy previous to the period ap- 
pointed for its payment, yet if the intermediate 
mterest be given to the legatees or be directed to 
be applied for iheit benefit, such circumstances 
will prima facie vest the legacy upon the death of 
the testator. Drti9 y. DrMO,r^Xm.» 125. 

The testator, being a natural bom subject of 
Great Britain, married in England, by his will, 
executed under Ordinance 1, 1856, and prior to 
Law 7, 1885, devised his estate to executors upon 
tniit for his wife, during her life or widowhood, 
to receive the income for the maintenance of 
herself and the testator's children. In the event 
o£ a second marriagei then upon truM to let or 
sell tiie prq^erty, the iateresi or rent to be paid, 
M to one*thirdt to the wife, lor her own use or 
b«nefit, and, as to two^thirds, to be a|^Ued to the 
maintenance, dkc, of the children. After the 
wife's decease, upon trust to sell the property, 
9iAd to divide the proceeds between the children, 
in equal shares, to be paid to them on attaining 
21 years. Held : — That altiiough there was no 
gift to the childieu, but only direc^on to divide 
on the event of the widow's dea^, the vesting in 
the childiien took effect from the testator's death, 
and was transmissable to the childrens* legal re^ 
presentatives, though not payable until the death 
of the widow, the will contemplating the provi- 
sion of an income for the support of the wifie 
during her widowhood, and of the children. lb. 

Estates in DiffeMBt Coontries — Sets of 
Bxeoutors — ^Pleading.] — ^A testator's estate was 
in England, America, and Africa, there being 
separate executors and trustees in each country. 
Certain annuities were charged upon the residue 
of the English estate, and the will provided for 
the disposal and carrying on of the African and 
American properties, and for certain annuities and 
charitable bequests. The annuitants from the 
English estate sued the African executors, in 
Natol, for an order upon them to pay from the 
African estate the annuities bequeathed, there 
being no assets in England to satisfy them, and 
the American property not bdng available. The 
declaration lUso relied on a draft will showing 
alterations by the' testator. The defendants ex- 
eepted on the grounds (1) That the African 
trustees had no power or obligation to use their 
estate otherwise than as directed in the will% 
(2) That legacies payable from the English estate 
were not in any case payable solely from the 
Afrioan estate. (8) To me averment of extrinsic 
evidecMe rrialiveto tbg draf* will« (4V That^the 
African estate was not liable under the^ wil^ to 



tik^tttf fliurlgiHges tfil tMv AftMltaMl eftttbte, Ave 
so fkr as that property should be ittsufiSOient ht 
that puii^ose. HittiD, without deciding on ^^ 
rights of parties) (1) That l^e first eiception wad 
too wide and should be disallowed ; (2) thai tild 
second elceptioA could not be sustained, the 
American escecutors or creditors Aot being 
parties to &e action; (8) That the thitdexoeplioll 
should be sustained, and (4) ^at in the absence 
of evidenoe as to the American law 6l mortgage, 
the fourth exception should be disallowed. HxiJ), 
further: — That the action had been ri^tly 
brought ib l^atal. Sams tmd others ¥. MeFie 
andanother.'^XIIItt 87. 

Ooiidllioa Agnliitt fte^-miMi^e.] •— 1%« 

validity of a int>hibitton Agaihst re-maftiage 
argued, and the authorities collected by counsel. 
Pdtgieur t. PD^ie£^,-^XII.) 88. 

VnMoeiBMf — Mtttital WUl — Sa»fiiflftf 
BpollBe.]— ^A joint mutual will directed that the 
survivor should retain posseseioA of movabledlbf t 
by ei'th^ of the spouses fot his or het life o^ 
until a second marriage, and tiiat" in the event of 
such marriage, the movables belonging to the 
deceased spouse should be sold aud me proceeds 
apportioned one-half to the survivor attd th4 
other half to the children of tiie spotises oi^ tbei^ 
issue in equal riiareS. The land was to become 
the sole and absolute property of tftie surtitor; 
provided that such survivor did not re-marry. 
In the event of sudi re-marrittge, ttie isstie tiiefeof 
should not partidpate hi the deceased's estate: 
At the death of the survivor, the proceeds of th8 
estate of either to be equally divided between the 
children of the testator's marriage. The question 
being raised of the survivor's rig^t to deal with 
land, and the extent of the devise, after argu- 
ment, the parties cokisentiBd to aii order. Held, 
that the will was void for uncertainty in so far as 
it made no valid disposition of property afte)f the 
death of the surviving spouse ; and, it being for the 
benefit of the chlldrol tiiat the estate should be 
administered ab intestatOt the whole estate should 
be disposed of accordingly, an executor dative 
and guardian being first elected. Potgieteir V. 
Potgieter,—XIL., 88. 

Appointment of Guardian to PMorttiltt^ 
Hein. — See Minob. 



tV. Peoossdinos to Sbt Asms. 

Praotioe— Stay of Ppoba«o.]~Where it Was 

claimed by the next-of-kin that a will sought to 
be proved was not the testator's Ikst Will, there 
being also questions as to the validity of the will, 
which the Crourt regarded as good ground fbf 
delay: — Held, that there should be an order 
staying probate and authorising the appointment 
of a curator bonii to take charge of the estate 
until the appointment of an executor dative, or 
until further order. lu re Cato,— XIY„ 183. 

—Pavtlet.]— It is for the parties who seek to 
attack a will, and not for the propounders, to 
bring their action. Pending such action probate 
should be stayed, the will being impounded by 
the Begistvar of Dtods. Heirs^at'law Who are 
minors, having an interest in the action, should 
be parUes thereto. InxrCotD,— Xiy.,245. 
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lotloeaf IntMitloa to Sm.]— Legacy to II. of 

£100 by will of S., which also appointed T. 
executor. H., a son of S., on the 18th instant, 
served notice on T. of his intention to bring an 
action to set aside tiie legacy. E., the husband 
of M., now applied, on notice, to H. and T. for 
an order on T. to pay the legacy to him. This 
being the case of an executor testamentary. 
[PHniLiPs, J., absent]. The Court: There not 
being any action pending, no order. In re Smitt 
—May 26th, 1864. 

Undue InfluenM — Pleading.]— A plaintiff 
relying upon undue influence must state in his 
declaration the person who has exerted such 
influence. Schmidt v. The Natal Fire A$9urance 
and Trutt Company,— 1869, 201. 

Actio ad Bupplementnm— Presoription.]— 

The period of prescription for the supplementary 
action, where something less than the legitimate 
portion has been left to children, according to the 
greater weight of authority is thirty years, or 
one- third of a century. Button y. ArchbeWt 
Truttee$,—lS67, 818. 

Qaerela— Preicription.] — The actio querela 
inoffieioti testamentiDy a pretermitted heir is 
barred if not brought within five years from the 
adiation of the inheritance or from the claimant's 
attaining majority. lb. 

Motion ininfficient.]— An inofficious will can- 
not be set aside on motion. In re Kretzschmar. 
— VL.7. 



V. ExiouTOB TO Will (See Ezscutob). 

VI. Othsb Mattebs. 

Corator of Estate.— See CuRiiTOR. 

Maniatfe of Teitator.]— The English deci- 
sions to the effect that a will is defeated by the 
testator's subsequent marriage, though the will 
be expressly made in contemplation of that 
marriage, are not applicable, being the result of 
a special statute differing from our Law 2, 1868. 
In re Holman^—Y., 236. 

Payment of Inheritance.]— It was sought 
to pay an inheritance to the heirs' father, on the 
ground that the heirs were scattered and difficult 
to communicate with, and that the father, who 
was of advanced age, had made his will in their 
favour. Held: — That this consideration could 
not affect property coming to the sons. (The 
application was withdrawn). In re Primrose^ — 
— m. (March) 5. 

Inofflcioni Will.]— A will is not ip$o jure void 
by reason of children (other at least than those 
bom after the making of the will) being passed 
over or disinherited. Such omission only gives 
place for the querela. There is no distinction, on 
this point, between a father's and a mother's will, 
save, perhaps, as to a child not born. Button v. 
ArchbeWs Tnatef*,— 1867, 818. 

(See also Succession — Leoitiiuti Portion.) 



WINDINO-UP.— See CoMFANT. 



WITNESS. 

Witneseet' Expenses.— See Costs (Taxation). 
Evidence. 

— Proseentop in Criminal Case— Action to 
RecoTer.] — Plaintiff had charged defendant 
with theft, which charge the Magistrate dis- 
missed. Plaintiff then brought a civil action for 
damages and expenses in prosecuting the charge 
and recovered a sum, which the Magistnite 
considered that he was entitled to for his trouble 
and expense in making the criminal charge, the 
property having been surreptitiously removed. 
Held (Wraoo, J., dubitante) : — That the Magifl- 
trate's judgment should not be disturbed. Van 
der WesUtuyte v. Umgomo, — VIII., 96. 

In Arbitration Proceedings.— See ABBUBi- 

TION. 



Defamation by— PriTilege of Witneu.- 

See Defamation. 

Tampering With.]— The proper way to pre- 
vent a witness being tampered with is not bj 
interdict, but by an application for committal for 
contempt of Court. Carter y. Alexandert—Y., 
288. 

Oath of.] — Witnesses are not sworn on the 
Koran. Amod v. Amod,—Yl., 288. 

To Ezecntion of Deed— A^ent.]— Where a 

deed was executed by an agent in his principal's 
name, the Court expressed an opinion that it was 
desirable in such cases that the attesting witness 
should specify the name of the person whoee 
signature he in fact witnessed. Natal Bank v. 
Bond,— v., 178. 



WOIMIAN. 

Ratification by.]— Our law throws a certain 
amount of protection around women, in many 
cases helping her ignorance of law. Ratification 
of an act affecting a woman, such as a sale of 
trust property in which she is interested, to be 
binding on her should be distinct, direct, and 
advised. Baxter v. Beningfield.—IV., 148. 

Renunciation of Benefits.]— (See also Hus- 
band AND WiFB. PRINCIPAIi AND SUBBTT.) — WhCW 

it appeared that a married woman^s power of 
attorney to mortgage contained a renunciation by 
her agent of the benejicia tenatus contuUwn 
vellejani and tiie authentica H qua mulier, but did 
not show that the woman had been informed of 
the meaning of the renundation. Held : — That 
this was not sufficient SotUh African Loan, 
Mortgage, and MereantiU Agency v, Niuh^^ 
VI., 18. 
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WOte AND LABOTtR, YilARLY TlfiNANCY. ^84 

WRIT.—See Appbal. Ezboutiom. Pbactiob. 



Marriage and iti Inddenti.— See Husband 

AND WiFS. 

Xanled Woman generally.— See Husband 

AND WZTB. 



WORK AND LABOUR.— See Contbact. 



YEAR.— See Time. 



YEARLY TENANCY.— See Landlobd 
AND Tenant. 



ADDENDA. 



The following cases, reported in November, 1881 (Vol. UI.), not being induded in the volume 
used by the compiler, do not appear in the body of the Digest. The omission was only discovered 
when the work was in the press, and the oases are therefore unavoidably separated from their context, 
to which, however, reference is made. 



BILL OF EXCHANGE. 

V. Pbbsentmbnt roB Acceptance ob Patment. 
(See Col. 69.) 

Goitf*] — C!o6t8 refused on provisional judgment 
being given on a promissory note, where there had 
not been presentment, and there were funds at the 
bank at the date when the note fell due. Pitt dt 
Eramut v. 2>arycm,— HI. (Nov., 1881), 11. 



CARRIERS. 

n. LlABILITT rOB NeOLIOENCB. 

2. Ai to Qoodi. (See Ools. 82, 83.) 

Forwarding Agent.]— The defendants, a firm 
of forwarding agents, had been employed by plain- 
tiffs brother to forward a box with haste to Dur- 
ban, in order that it might be taken with plaintiff 
to England. A particular conveyance was men- 
tioned, by which the box was in fact sent. There 
was no evidence of negligence on the part of the 
defendants. Held: — That a forwarding agent 
was only required to use due care and diligence 
in startmg tibe goods on a conveyance to their 
destination, his position resembling that of a 
wharfinger, and where the carrier's liability com- 
mences, his ends. Rogers v. Forder dt Co,, — ^UI. 
(Nov., 1881), 8. 

Where there was an arrangement between a 
firm of forwarding agents and a carrier, that, for 
goods collected for the latter, by the fbrmer, the 
Agents should receive so much per lb. of the car- 
riage charge, Held, that this did not create a 
partnership between the parties, the agreement 
being to t£un reoeiptB onlji not losaes or profits. 



(See also Pbinoxpal and Aobnt— Liabilitt or 
Agent.) 



DEFAMATION. 

I. In Pabticulab Cases. (See Ck)l. 208.) 

Impugning OenoinenesB of Pnblloation.]— 

Defendants stated in their newspaper that the re- 
ports taken by plaintiffs, clerks of the Legislative 
Council and shorthand writers, were not as was 
set forth in the title page of the *' Hansard," ** a 
transcript of the shorthand notes of the OfSioers of 
the Council," but, as to at least half of the volume, 
were ** nothing more or less than a transcript of 
the speeches as reported in the local newspapers." 

Held, that the statement was defamatory, with- 
out privilege, the allegations of fact having been 
*' not at all sufSciently sustained." Judgment for 
£10 and costs. Stranaek and another v. FaiM«, 
SUUter dt Co.,— IH. (Nov., 1881), 22. 



INSOLVENCY. 

Xn. ErrxoT or the Obdbb or Sbqtjsbteation. 

Irrett and CItII Impritonment.]— (See Col. 
862.) — Defendant's estate had been sequestrated 
since his arrest. On his application on the return 
day, for release from arrest, the Court (Williams, 
J.) so ordered, but interdicted the defendant from 
leaving the Colony. Evam ir Co, ▼. Clode,— HL 
(Nov., 1881), 1. 
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MmOE. 

y. Pbopbbtt. 
2. Sicunty far PorHom. (See Col. 490.) 



Canying on Bniiam 1— to^ymtor Authorised 
to earry on the business of a deceased person, on 
a goarantee being given, to the Master's satisfac- 
tion, that the minors sboold not be involved in 
any loss in, or diminntion of, their present shares, 
in oonsequence of such carrying on. In re MUne, 



HXTNICIPAL CORPORATION. 

y. BlOHTS, PownS, AMD liZABILITIBS OF TOWM 
COUMCIL. 

{h) Town Landt (see col. 527). 

TretpaMep^B AUenaledLaiidf.]— PlaintifPs 

horse fell into a pit niade by the Corporation, for 
the purposes of a latrine, upon lands which, 
though formerly belonging to the borough, had 
been alienated to a special trust unconnected 
therewith: — ^Hsld, that as the plaintiff had no 
right of pasturage over the land ; he was a mere 
trespasser, and the Corporation were not liable 
for injury sustained by the horse. SeoU v. 
PieUrmarUshwrg Corporation^ — ^m. (November, 

loOl|| 11a 



I*A«rNSB8HIP. 

I. QwKEBAL Pbincipijes ahd DsFDnnoirs. 

Faeti from whieh infemd (see col. M0).]— 
A mere agreement to share receipts, without par- 
ticipation in profit and loss, does not create a 
partnership. Nor does ^nere participation in 
profits necessarily imply a partnership. Rogen 
V. Forder dt Co.,— HI. (November, 1881), 8. 



PLEADING. 

n. PUAA XK Paszioclab XSaob {flee «oL Wlj. 

^aj!^il^nhip Aoeonnt.} — The declaration 
averrod a parteership between plaintiff and de- 
fendant, tnat it had terminated, and that the 
accounts had been made out and rmdered to 
plaintiff showing an indebteduess by defendant 
No accounts were attached to the declaration. 
On exception that the declaration disclosed no 
cause of action, Hbld, that the eBeeption iukd. 
Ratsey v. Colbeck.—UL (November, 1881), 17. 

Shipping— 6ei-off.] — Damages arising from 
breakage may be set-off SAainst treight* Thi 
" Sarah " v. Diekimon <0 Fuker.-^TII, (Novem- 
ber, 1881), 28. 
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